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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  16 

Restriction  on  Importation  of  Meat 
From  Australia  and  New  Zealand 

agency:  Office  of  the  Secretary,  USDA. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  the 
regulations  in  7  CFR  part  16,  subpart  A 
entitled  “Section  204  Import 
Regulations”  to  carry  out  the  voluntary 
restraint  agreements  concerning  the 
level  of  1992  meat  imports  from 
Australia  and  New  Zealand  entered  into 
by  those  countries  with  the  United 
States  pursuant  to  section  204  of  the 
Agricultural  Act  of  1956,  as  amended. 
EFFECTIVE  DATE:  September  24, 1992. 
See  Supplementary  information. 

FOR  FURTHER  INFORMATION  CONTACT 
Andrew  Duymovic,  (202)  447-8031, 
Dairy,  Livestock  and  Poultry  Division, 
Foreign  Agricultural  Service,  USDA, 
room  6616  South  Building,  Washington, 
DC  20250. 

SUPPLEMENTARY  INFORMATION: 

Pursuant  to  the  authority  of  section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  Executive 
Order  11539,  as  amended,  the  Office  of 
the  United  States  Trade  Representative 
has  negotiated  agreements  with  the 
Governments  of  Australia  and  New 
Zealand  whereby  those  countries  have 
voluntarily  agreed  to  limit  the  quantity 
of  certain  meats  exported  to  the  United 
States  during  calendar  year  1992.  The 
Secretary  of  Agriculture,  with  the 
concurrence  of  the  Secretary  of  State 
and  the  United  States  Trade 
Representative,  is  authorized  to  carry 
out  such  agreements  and  to  implement 
such  action. 

Presently,  title  7,  part  16,  subpart  A 
entitled  “Section  204  Import 


Regulations”  contains  provisions 
governing  the  entry  or  withdrawal  from 
warehouse  of  certain  meats  imported 
from  Australia  and  New  Zealand  during 
calendar  year  1991.  This  rule  amends 
subpart  A  to  delete  the  provisions 
relating  to  Australia  and  New  Zealand 
for  calendar  year  1991  which  no  longer 
are  in  effect  and  inserts  new  provisions 
to  carry  out  the  voluntary  agreements 
entered  into  by  Australia  and  New 
Zealand  with  the  United  States  for 
calendar  year  1992. 

The  definition  of  meat  in  the 
regulations  encompasses  the 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTS)  items  which  are  the 
subject  of  the  voluntary  agreements 
with  Australia  and  New  Zealand.  In 
order  to  prevent  circumvention  of  the 
import  limitations,  the  definition  also 
includes  meat  that  would  fall  within 
such  definition  but  for  processing  in 
Foreign-Trade  Zones,  territories,  or 
possessions  of  the  United  States.  In 
addition,  the  regulations  impose 
transshipment  restrictions  which 
prevent  the  entry  or  withdrawal  from 
warehouse  for  consumption  of  meat 
from  Australia  and  New  Zealand  unless 
exported  from  those  countries  as  direct 
shipments  or  on  through  bills  of  lading 
or,  if  processed  in  Foreign-Trade  Zones, 
territories  or  possessions  of  the  United 
States,  shipped  as  direct  shipments  or 
on  through  bills  of  lading  from  such 
areas. 

EFFECTIVE  DATE:  Meat  released  under 
the  provisions  of  sections  448(b)  and 
484(a)(1)(A)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1448(b)(immediate  delivery),  and 
19  U.S.C.  1484(a)(l)(A)(entry)),  prior  to 
September  24, 1992,  shall  not  be  denied 
entry. 

The  action  taken  herewith  has  been 
determined  to  involve  foreign  affairs 
functions  of  the  United  States. 

Therefore,  this  regulation  falls  within 
the  foreign  affairs  exception  to 
Executive  Order  12291  and  the 
provisions  of  5  U.S.C.  553  with  respect  to 
proposed  rulemaking.  Further,  the 
provisions  of  the  Regulatory  Flexibility 
Act  do  not  apply  to  this  rule  since  the 
proposed  rulemaking  provisions  of  5 
U.S.C.  553  do  not  apply. 

List  of  Subjects  in  7  CFR  Part  16 

Meat  and  meat  products,  Imports. 

Accordingly,  the  Regulations  at  7  CFR 
part  16,  subpart  A  entitled  “Section  204 


Import  Regulations”  are  amended  as 
follows: 

PART  16— LIMITATION  ON  IMPORTS 
OF  MEAT 

1.  The  authority  citation  for  part  16  is 
revised  to  read  as  follows: 

Authority:  19  U.S.C.  2253  note,  7  U.S.C. 

1854,  and  E.0. 11539,  35  FR  10733,  3  CFR 
1966-1970  Comp.  p.  937,  as  amended  by  E.O. 
12188, 45  FR  989,  3  CFR  1980  Comp.  p.  131. 

2.  Section  16.4  is  revised  to  read  as 
follows: 

§  16.4  Transshipment  restrictions. 

During  calendar  year  1992,  no  meat  of 
Australia  or  New  Zealand  origin  may  be 
entered  or  withdrawn  from  warehouse 
for  consumption  in  the  United  States 
unless 

(a)  It  is  exported  into  the  Customs 
Territory  of  the  United  States  as  a  direct 
shipment  or  on  a  through  bill  of  lading 
from  the  country  of  origin  or, 

(b)  If  processed  in  Foreign-Trade 
Zones,  territories,  or  possessions  of  the 
United  States,  it  is  exported  into  the 
Customs  Territory  of  the  United  States 
as  a  direct  shipment  on  a  through  bill  of 
lading  from  the  Foreign-Trade  Zone, 
territory  or  possession  of  the  United 
States  in  which  it  was  processed. 

3.  Section  16.5  is  revised  to  read  as 
follows: 

§  16.5  Quantitative  restrictions. 

(a)  Imports  From  Australia 

During  calendar  year  1992,  no  more 
than  736.8  million  pounds  of  meat 
exported  from  Australia  in  the  form  in 
which  it  would  fall  within  the  definition 
of  meat  in  Harmonized  Tariff  Schedule 
of  the  United  States  subheadings 
0201.10.00,  0201.20.40,  0201.20.60, 
0201.30.40,  0201.30.60,  0202.10.00, 
0202.20.40,  0202.20.60,  0202.30.40, 
0202.30.60,  0204.21.00,  0204.22.40, 
0204.23.40,  0204.41.00,  0204.42.40, 
0204.43.40,  or  0204.50.00  may  be  entered 
or  withdrawn  from  warehouse  for 
consumption  in  the  United  States, 
whether  shipped  directly  or  indirectly 
from  Australia  to  the  United  States. 

(b)  Imports  From  New  Zealand 

During  calendar  year  1992,  no  more 
than  446.8  million  pounds  of  meat 
exported  from  New  Zealand  in  the  form 
in  which  it  would  fall  within  the 
definition  of  meat  in  Harmonized  Tariff 
Schedule  of  the  United  States 
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subheadings  0201.10.00,  0201.20.40, 
0201.20.60,  0201.30.40,  0201.30.60, 
0202.10.00,  0202.20.40,  0202.20.60, 
0202.30.40,  0202.30.60,  0204.21.00, 
0204.22.40,  0204.23.40,  0204.41.00, 
0204.42.40,  0204.43.40,  or  0204.50.00  may 
be  entered  or  withdrawn  from 
warehouse  for  consumption  in  the 
United  States,  whether  shipped  directly 
or  indirectly  from  New  Zealand  to  the 
United  States. 

Issued  at  Washington,  DC,  this  18th  day  of 
September,  1992. 

Edward  Madigan, 

Secretary  of  Agriculture. 

[FR  Doc.  92-23162  Filed  9-23-92;  8:45  am] 
BILLING  CODE  3410-01-M 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFR  Part  3 

[Docket  No.  92-8] 

Risk-Based  Capital  Guidelines 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  .Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  amending  the 
risk-based  capital  guidelines  applicable 
to  national  banks.  These  amendments 
make  a  variety  of  clarifying  and 
technical  changes  in  the  provisions 
relating  to  the  definition  of  central 
government,  the  unused  portion  of 
commitments,  the  calculation  of  the 
amount  of  the  allowance  for  loan  and 
lease  losses  included  in  Tier  2  capital, 
the  calculation  of  the  limitation  on 
subordinated  debt  and  intermediate 
term  preferred  stock  in  Tier  2  capital, 
the  redemption  of  capital  instruments, 
the  authority  of  the  OCC  to  permit 
supervisory  goodwill  as  capital,  local 
currency  claims  guaranteed  by  non- 
OECD  central  governments,  claims  on 
non-OECD  central  banks,  assets  sold 
with  recourse,  and  the  definition  of 
credit  card  lines. 

The  purpose  of  these  amendments  is 
to  clarify  certain  questions  of 
interpretation  and  implementation  that 
have  been  raised  since  the  risk-based 
capital  guidelines  were  adopted. 

Further,  the  amendments  include  a 
limited  number  of  technical  changes 
needed  to  ensure  consistency  with  the 
risk-based  capital  guidelines  of  the  other 
Federal  bank  regulatory  agencies,  the 
Agreement  on  International 
Convergence  of  Capital  Measurement 
and  Capital  Standards  of  July  1988,  as 


reported  by  the  Basle  Committee  on 
Banking  Supervision  (the  Basle 
Agreement),  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA),  and  other  OCC 
regulations.  While  the  amendments  are 
technical  in  nature  and  intended  to 
clarify  the  risk-based  capital  guidelines, 
the  changes  may  have  some  impact  on 
national  banks. 

EFFECTIVE  date:  October  26, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Duncan,  National  Bank 
Examiner,  Office  of  the  Chief  National 
Bank  Examiner  (202)  874-5070;  Eugene 
W.  Green,  Deputy  Chief  Accountant, 
Office  of  the  Chief  National  Bank 
Examiner  (202)  874-5180;  Elizabeth 
Milor,  Financial  Economist,  Economic 
and  Regulatory  Policy  Analysis  (202) 
874-5220;  C.  Stewart  Goddin,  Senior 
International  Economic  Advisor, 
International  Banking  and  Finance  (202) 
874-4730;  or  Ronald  Shimabukuro, 

Senior  Attorney,  Legal  Advisory 
Services  Division  (202)  874-5330. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC’s  final  risk-based  capital 
guidelines  were  published  in  the  Federal 
Register  on  January  27, 1989.  See  54  FR 
4168  (January  27, 1989)  (codified  at  12 
CFR  part  3,  appendix  A).  The  risk-based 
capital  guidelines  impose  capital 
requirements  that  are  based  on  the 
credit  risk  profiles  of  financial 
institutions.  The  guidelines  implement 
the  Basle  Agreement  and  were 
developed  in  cooperation  with  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  and  the  Federal  Reserve  Board 
(FRB). 

On  October  17, 1990,  the  OCC 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  to  amend 
the  risk-based  capital  guidelines 
(NPRM).  See  55  FR  42017  (October  17, 
1990).  The  purpose  of  the  NPRM  was  to 
propose  clarifying  and  technical 
amendments  to  the  risk-based  capital 
guidelines.  The  OCC  acknowledged  that 
while  the  proposed  amendments  were 
clarifying  or  technical  in  nature,  some 
aspects  of  the  proposed  amendments 
could  have  some  impact  on  national 
banks.  The  OCC  received  and  reviewed 
27  comments  on  the  NPRM.  The 
commenters  represent  a  diverse  group  of 
organizations  that  included  national 
banks,  thrifts,  industry  associations,  and 
federal  agencies. 

After  careful  consideration  of  each  of 
the  comments,  the  OCC  adopts  the 
changes  as  proposed  in  the  NPRM.  The 
OCC  believes  that  risk-based  capital  is 
an  important  supervisory  tool  for  use  in 
monitoring  the  capital  adequacy  of 


national  banks.  For  this  reason,  and 
pursuant  to  the  OCC's  general 
rulemaking  authority  under  12  U.S.C. 

93a,  the  OCC  adopts  this  final  rule  to 
clarify  certain  questions  regarding  the 
implementation  of  the  risk-based  capital 
guidelines  and  to  make  technical 
changes  to  achieve  greater  consistency 
with  the  risk-based  capital  guidelines  of 
the  other  banking  agencies,  the  Basle 
Agreement,  FIRREA,  Public  Law  101-73, 
103  Stat.  183  (August  9, 1989),  and  other 
OCC  regulations. 

All  commenters  indicated  general 
support  for  the  purpose  of  clarifying  the 
risk-based  capital  guidelines.  The 
majority  of  the  commenters  focused  on 
three  of  the  11  proposed  amendments: 

(1)  The  treatment  of  the  unused  portion 
of  commitments,  (2)  the  25%  limitation  on 
qualifying  intangible  assets  includable 
in  Tier  1  capital,  and  (3)  the  treatment  of 
assets  sold  with  recourse.  Each 
amendment  is  discussed  in  greater 
detail  in  the  following  section. 

Discussion  of  Amendments 

(1)  Definition  of  Central  Government — 
Section  1(c)(5) 

This  final  rule  adopts  the  amendment 
to  the  definition  of  “central  government" 
as  proposed  in  the  NPRM.  This  final  rule 
amends  the  definition  of  central 
government  in  section  1(c)  (5)  to  clarify 
that  the  term  central  government 
includes  the  central  bank  of  the  central 
government.  To  eliminate  redundancy, 
the  provision  in  section  3(a)(l)(v) 
relating  to  local  currency  claims  on  or 
guaranteed  by  the  central  government  or 
the  central  bank  in  non-OECD  countries 
is  also  amended  by  deleting  the  term 
“central  bank".  As  a  further 
clarification,  the  definition  of  central 
government  specifies  that  the  United 
States  central  bank  includes  the  12 
Federal  Reserve  Banks. 

Three  comments  were  received  on  this 
issue.  None  of  the  commenters  objected 
to  the  proposed  amendment. 

v 

(2)  Unused  Portion  of  Commitments — 
Sections  l(c)(16),  l(c)(26),  and  3(b)(4)(H) 

This  final  rule  adopts  the  amendment 
relating  to  the  unused  portion  of 
commitments  as  proposed  in  the  NPRM. 
This  final  rule  amends  section  3(b)(4)(ii), 
relating  to  the  unused  portion  of 
commitments,  to  permit  commitments 
with  an  original  maturity  of  one  year  or 
more  to  qualify  for  the  zero  percent 
conversion  factor  if  unconditionally 
cancelable,1  and  subject  to  an  annual 
credit  review. 

1  Pursuant  to  section  l(c)(26),  the  term 
“unconditionally  cancelable”  is  defined  to  mean 

Continued 
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As  originally  provided  under  the  risk- 
based  capital  guidelines,  the  unused 
portion  of  a  commitment  with  an 
original  maturity  of  one  year  or  less 
qualifies  for  the  zero  percent  conversion 
factor.  The  unused  portion  of  a 
commitment  with  an  original  maturity 
beyond  one  year  also  qualifies  for  the 
zero  percent  conversion  factor  if  the 
commitment  is  both  unconditionally 
cancelable  at  any  time  and  subject  to  a 
separate  credit  review  before  each 
drawing  under  the  commitment. 

The  OCC  recognizes  that,  in  certain 
instances,  there  are  commitments  with 
an  expiration  date  longer  than  one  year 
for  which  the  requirement  of  a  separate 
credit  review  before  each  drawing  is  not 
practical.  This  is  the  case  with  home 
equity  lines  of  credit  accessed  by  the 
borrower  through  the  writing  of  a  check. 
In  these  arrangements,  the  OCC  believes 
that  a  separate  credit  review,  conducted 
at  least  annually,  would  serve  the  same 
purpose  of  monitoring  and  reassessing 
the  credit  exposure  of  the  bank.  If  the 
bank  fully  reevaluates  the  credit  at  least 
annually,  and  then  determines  to 
continue  the  commitment  rather  than  to 
exercise  its  unconditional  right  to  cancel 
to  the  fullest  extent  permitted  under 
federal  law,  then  the  commitment  would 
be  similar,  in  terms  of  the  credit 
exposure  of  the  bank  to  the  borrower,  to 
a  commitment  that  expired  in  one  year. 

As  in  the  NPRM,  the  OCC  emphasizes 
that  while  this  amendment  would  permit 
home  equity  lines  of  credit  and  other 
commitments  that  are  subject  to  at  least 
an  annual  review  to  qualify  for  the  zero 
percent  conversion  factor,  the  review 
must  be  a  normal  practice  of  the  bank, 
and  must  actually  be  performed  and 
documented.  The  review  must  provide  a 
sufficiently  detailed  analysis  of  the 
current  financial  capacity  of  the 
borrower  to  support  the  continuation  of 
the  line  of  credit. 

The  OCC  received  11  comments  on 
this  issue.  All  of  the  commenters 
supported  the  proposed  amendment. 
However,  four  commenters  expressed 
concern  that  more  guidance  should  be 
provided  as  to  what  constitutes  a 
sufficient  annual  review  of  the 
commitment.  Specifically,  two 
commenters  suggested  that  statistical 
methods  such  as  credit  scoring  or  other 
account  monitoring  systems  offered  by 

“with  respect  to  a  commitment-type  lending 
arrangement,  that  the  bank  may,  at  any  time,  with 
or  without  cause,  refuse  to  advance  funds  or  extend 
credit  under  the  facility."  Footnote  18  further 
specifies  that  “[i]n  the  case  of  home  equity  lines  of 
credit,  the  bank  is  deemed  able  to  unconditionally 
cancel  the  commitment  if  it  nan,  at  its  option, 
prohibit  additional  extensions  of  credit,  reduce  the 
credit  line  and  terminate  the  commitment  to  the  full 
extent  permitted  by  relevant  Federal  law.” 


credit  report  agencies  should  be 
sufficient  to  satisfy  the  annual  credit 
review  requirement.  The  OCC  agrees 
that  additional  guidance  would  be 
helpful  and  for  that  reason  the  following 
general  discussion  of  the  credit  review 
requirements  is  provided  in  the 
preamble.  However,  the  OCC  has 
decided  not  to  amend  the  risk-based 
capital  guidelines  to  provide  specific 
credit  review  requirements.  The  OCC 
believes  that  the  determination  of  what 
constitutes  adequate  credit  review  is 
best  made  on  an  individual  basis  by 
each  bank  with  respect  to  the  specific 
circumstances  of  each  commitment. 

The  OCC  agrees  with  the  view  of  one 
commenter  that  the  annual  credit  review 
requirement  should  be  consistent  with 
the  nature,  size,  and  general  risk  profile 
of  the  portfolio  involved.  For  large 
portfolios  of  relatively  small  unused  line 
of  transaction  account  loans,  such  as 
home  equity  loans,  a  review  of 
individual  loan  files  may  not  be  cost- 
efficient  relative  to  the  benefits.  The 
OCC  believes  that  in  such 
circumstances  national  banks  may  use 
account  monitoring  systems  or  other 
systemic  reviews  to  satisfy  this 
requirement,  providing  that  the  system 
alerts  bank  management  to  existing  or 
potential  adverse  trends  in  the 
individual  credits.  The  information 
necessary  to  satisfy  this  requirement 
may  be  available  through  credit  bureau 
reports  and  internal  bank  account 
delinquency  reports. 

At  a  minimum,  national  banks  should 
be  able  to  ascertain  that  the  paying 
capacity  of  the  borrower  remains 
satisfactory  and  that  market  conditions 
indicate  that  the  value  of  the  underlying 
collateral  continues  to  provide  adequate 
support  for  the  line  of  credit.  If  a 
portfolio-wide  system  is  utilized,  banks 
should  designate  indicators  that  trigger 
a  more  thorough  analysis  of  the  account. 
Any  decision  by  a  bank  to  implement  a 
portfolio-wide  system  of  review  should 
be  documented.  The  bank’s 
documentation  should  be  sufficiently 
detailed  to  permit  determination  by 
OCC  examiners  that  the  system  utilized 
satisfies  the  annual  review  requirement. 
Information  such  as  the  attributes  of  the 
system  and  the  indicators  requiring  the 
bank  to  perform  more  detailed  analysis 
would  be  useful  in  this  regard.  Unused 
lines  of  credit  which,  due  to  their  size  or 
complexity,  expose  the  bank  to  material 
credit  risk,  should  be  thoroughly 
reviewed  on  an  individual  basis.  This 
review  would  generally  include  all 
commercial  lines  of  credit  and  loan 
commitments,  as  well  as  individual 
commitments  within  a  home  equity  line 
of  credit  portfolio  which  either 


singularly  or  because  of  some  other 
credit  relationship  subject  the  bank  to 
significant  credit  exposure. 

Additionally,  this  final  rule  amends 
the  definition  of  "original  maturity”  in 
section  l(c)(26).  First,  the  definition  of 
original  maturity  is  limited  to  a 
discussion  of  the  scheduled  expiration 
date  of  a  commitment.  The  portion  of 
the  original  definition  relating  to  the 
criteria  for  unconditionally  cancelable 
commitments  has  been  superseded  by 
the  amendment  to  section  3(b)(4)(ii)  as 
discussed  above.  Second,  the  definition 
clarifies  the  treatment  of  renewals  or 
extensions  of  commitments. 
Commitments  often  contain  provisions 
for  their  renewal  or  extension  beyond 
the  original  stated  expiration  date. 
Automatic  renewal  of  a  commitment 
with  a  short-term  stated  expiration  date 
can  result  in  a  commitment  that  is  in 
effect  a  long-term  commitment. 

This  final  rule  clarifies  that  a  short¬ 
term  commitment  that  is  renewed  or 
extended  can  continue  to  qualify  for  the 
zero  percent  conversion  factor,  as  a 
commitment  with  an  original  maturity  of 
one  year  or  less,  only  if  the  bank 
conducts  a  thorough  reconsideration  of 
the  commitment,  including  the  terms  and 
conditions  of  the  commitment,  and 
performs  a  thorough  review  of  the 
creditworthiness  of  the  customer,  at  the 
time  of  the  renewal  or  extension.  This 
reconsideration  of  the  commitment  and 
review  of  the  creditworthiness  of  the 
customer  must  be  sufficiently 
documented  by  the  bank  to  permit 
determination  by  the  OCC  that  an 
adequate  review  of  the  extension  or 
renewal  was  actually  performed. 

This  final  rule  also  amends  the 
definition  of  "unconditionally 
cancelable”  in  section  l(c)(26)  by 
removing  the  text  of  footnote  18  from 
section  3(b)(4)(ii)  and  inserting  it  as  part 
of  the  definition  at  section  l(c)(26).  This 
change  consolidates  the  explanation  of 
the  term  "unconditionally  cancelable”  in 
one  section  and  is  intended  to  be  purely 
technical  in  nature.  Further,  this  final 
rule  replaces  the  term  "unused 
commitments"  with  the  term  "unused 
portion  of  commitments”.  This 
amendment  also  is  intended  to  be  purely 
technical  in  nature  to  provide 
consistency  in  terminology. 

(3)  Amount  of  Allowance  for  Loan  and 
Lease  Losses  in  Tier  2  Capital — Section 
2(b)(1)  (footnote  3) 

This  final  rule  adopts  the  amendment 
to  clarify  the  method  of  calculating  the 
allowable  portion  of  the  allowance  for 
loan  and  lease  losses  (ALLL)  as 
proposed  in  the  NPRM.  This  final  rule 
amends  footnote  3  in  section  2(b)(1)  to 
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clarify  that  in  calculating  the  1.25% 
limitation  of  the  ALLL  which  is 
includable  in  Tier  2  capital,  the  ‘‘gross 
sum"  of  the  risk-weighted  assets  means 
the  initial  risk-weighted  assets  less  the 
required  capital  deductions  under 
section  2(c)  but  before  deductions  for 
reserves  which  are  allowed  in  the 
calculation  of  the  final  risk-weighted 
assets. 

Subject  to  the  transition  rules  and  to 
the  overall  limitations  on  Tier  2  capital 
in  section  4,  section  2(b)(1)  provides  that 
the  ALLL  may  be  included  in  Tier  2 
capital  only  up  to  a  maximum  of  1.25% 
of  risk-weighted  assets.  Footnote  3 
further  states: 

The  amount  of  the  allowance  for  loan  and 
lease  losses  that  may  be  included  in  capital  is 
based  on  a  percentage  of  risk-weighted 
assets.  A  banking  organization  may  deduct 
reserves  for  loan  and  lease  losses  in  excess 
of  the  amount  permitted  to  be  included  as 
capital,  as  well  as  allocated  transfer  risk 
reserves  and  reserves  held  against  other  real 
estate  owned,  from  the  gross  sum  of  risk- 
weighted  assets  in  computing  the 
denominator  of  the  risk-based  capital  ratio. 

Generally,  when  calculating  the  risk- 
based  capital  ratio,  any  asset  deducted 
from  capital,  as  indicated  by  the 
numerator  of  the  risk-based  capital 
ratio,  should  also  be  deducted  from  the 
risk-weighted  assets  of  the  bank,  the 
denominator  of  the  risk-based  capital 
ratio.  See  12  CFR  part  3,  appendix  A. 
section  3.  Consequently,  under  the 
current  risk-based  capital  guidelines, 
goodwill,  other  non-qualifying 
intangibles,  and  qualifying  intangibles  in 
excess  of  the  25%  limit  would  be 
deducted  from  both  the  numerator 
(capital)  and  the  denominator  (risk- 
weighted  assets)  in  determining  the  risk- 
based  capital  ratio.  Therefore,  these 
items  are  deducted  in  establishing  the 
“gross  sum"  of  risk-weighted  assets 
used  for  the  base  in  computing  the  1.25% 
amount  of  ALLL  that  can  be  included  as 
Tier  2  capital. 

However,  in  addition  to  these  capital 
deductions,  footnote  3  provides  that 
certain  other  items  [e.g.,  excess  ALLL, 
allocated  transfer  risk  reserves,  reserves 
against  other  real  estate  owned,  and 
other  special  reserves)  may  also  be 
deducted  from  risk-weighted  assets  in 
computing  the  denominator  of  the 
capital  ratio,  even  though  they  continue 
to  be  included  in  the  "gross  sum"  of  risk- 
weighted  assets  used  as  the  base  in 
calculating  the  1.25%  amount  of  AI.I.L 
includable  in  Tier  2  capital.  This  final 
rule  clarifies  that  the  “gross  sum”  of 
risk-weighted  assets  means  the  initial 
risk-weighted  assets  less  the  required 
capital  deductions  but  prior  to  the 
deductions  for  reserves  which  are 
allowed  for  final  risk-weighted  assets 


(used  as  the  denominator  of  the  capital 
ratio). 

To  illustrate,  assume  a  bank  has  risk- 
weighted  assets  of  $70,500,000,  before 
any  adjustments.  Under  the  risk-based 
capital  guidelines,  to  derive  the  “gross 
sum"  of  risk-weighted  assets  the  bank 
must  deduct  any  asset  which  has  been 
deducted  from  total  capital.  Assuming 
the  bank  has  unqualifying  intangible 
assets  equal  $500,000  which  must  be 
deducted  from  Tier  1  capital  and  has  no 
other  required  deductions,  the  “gross 
sum"  of  risk-weighted  assets  for  the 
bank  would  be  $70,000,000.  This  amount 
would  be  the  base  used  to  compute  the 
1.25%  limit  for  the  ALLL  that  may  be 
included  in  Tier  2  capital.  This 
calculation  is  set  out  below. 


$70,500,000 

Unqualifying  intangible  assets  (eg. 
goodwill)  which  have  been  deduct¬ 
ed  front  Tier  1  capital . 

-$500,000 

70,000.000 

70,000,000 

Xl.25% 

Limitation  on  ALLL  (1 .25%) . 

Maximum  amount  of  ALLL  the  bank 

$875,000 

Other  adjustments  to  total  capital 
such  as  excess  ALLL  may  then  be  made 
to  risk-weighted  assets  before 
computing  the  risk-based  capital  ratio. 

Three  comments  were  received  on  this 
issue.  One  commenter  indicated  general 
support  for  the  amendment.  Another 
commenter,  however,  while  registering 
no  objection  to  the  method  of 
calculating  the  ALLL,  believed  that  the 
total  amount  of  the  AI.I.I.  not  allocated 
to  a  specific  loss  should  be  included  in 
Tier  1  capital.  Finally,  another 
commenter  proposed  that  the  risk-based 
capital  guidelines  be  amended  to  state 
explicitly  which  items  can  be  included 
in  the  “gross  sum”  of  risk-weighted 
assets  used  as  the  base  in  calculating 
the  amount  of  ALLL  includable  in  Tier  2 
capital. 

As  explained  in  the  preamble  to  the 
final  risk-based  capital  guidelines,  only 
the  portion  of  the  ALLL  that  is  freely 
available  to  absorb  future  losses  may  be 
included  as  Tier  2  capital.  Therefore,  a 
standard  percentage  limitation  of  1.25% 
of  total  risk-weighted  assets  was 
adopted.  The  1.25%  limitation  was  based 
on  historical  data  and  was  designed  as  a 
means  to  eliminate  the  bulk  of  the  non¬ 
qualifying  portion  of  the  ALLL  from  the 
capital  calculation.  See  54  FR  4175 
(January  27, 1989).  In  accord  with  the 
Basle  Agreement,  the  OCC  continues  to 
believe  that  this  approach  is  proper.  See 
Banking  Bulletin  91-8  (March  8, 1991). 


As  for  the  suggestion  that  the  risk-based 
capital  guidelines  specifically  state 
which  items  can  be  included  in  the 
“gross  sum"  of  risk-weighted  assets,  the 
OCC  believes  that  section  2(b)(1),  as 
clarified  by  this  final  rule,  provides 
sufficient  guidance  with  respect  to  the 
calculation  of  the  ALLL 

(4)  Calculation  of  the  Limitation  on 
Subordinated  Debt  and  Intermediate 
Term  Preferred  Stock — Section  2(b)(4) 

This  final  rule  adopts  the  amendment 
concerning  the  calculation  of  the 
limitation  on  subordinated  debt  and 
intermediate  term  preferred  stock  as 
proposed  in  the  NPRM.  This  final  rule 
amends  section  2(b)(4)  to  clarify  that,  in 
calculating  capital,  the  50%  limitation  on 
term  subordinated  debt  and 
intermediate-term  preferred  stock  and 
any  related  surplus  must  be  based  on 
Tier  1  capital  after  the  required 
deductions  have  been  made  under 
section  2(c).  This  amendment  is  simply  a 
clarification  and  does  not  represent  any 
change  in  the  method  of  calculating  the 
qualifying  amount  of  term  subordinated 
debt  and  intermediate-term  preferred 
stock. 

Three  comments  were  received  on  this 
issue.  Two  commenters  indicated 
general  support  for  the  amendment 
while  one  commenter  indicated  no 
objection. 

(5)  Redemption  of  Capital  Instruments — 
Section  2(b)(4) 

This  final  rule  adopts  the  amendments 
concerning  the  redemption  of  capital 
instruments  as  proposed  in  the  NPRM. 
This  final  rule  amends  footnote  5  in 
section  2(b)(4)  to  clarify  that  prior  OCC 
approval  is  required  for  the  redemption 
of  capital  instruments.  Footnote  5 
permitted  the  redemption  of  certain 
capital  instruments  prior  to  maturity 
under  the  risk-based  capital  guidelines, 
as  long  as  the  instruments  are  redeemed 
with  the  proceeds  of,  or  replaced  by,  a 
like  amount  of  similar  or  higher  quality 
capital  instruments.  As  worded,  the 
footnote  stated  that  such  redemptions 
may  occur  without  the  prior  approval  of 
the  OCC.  This  is  inconsistent  with  other 
OCC  treatment  of  similar  capital 
transactions  in  12  CFR  3.100{f)(l)(vii), 
5.46(c),  and  5.47(f)(3)(i). 

This  final  rule  also  amends  footnote  5 
to  clarify  that,  although  replacement  by 
similar  capital  instruments  may  be  the 
typical  reason  for  allowing  redemption, 
the  OCC  retains  the  authority  to  allow 
redemption  in  other  circumstances  in 
which  the  bank  would  continue  to  have 
adequate  capital  after  redemption.  The 
amendment  also  clarifies  that  the  OCC 
may  disallow  redemption  even  in  cases 
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of  proposed  replacement  by  other 
capital  instruments.  Determinations  by 
the  OCC  of  requests  for  redemption  of 
capital  instruments  will  be  made  case- 
by-case,  taking  into  account  all  the 
circumstances  and  an  overall 
assessment  of  the  capital  of  the  bank. 

This  is  similar  to  the  scope  of  OCC 
discretion  under  §§  3.100(f)(l)(vii), 

5.46(c),  and  5.47(f)(3)(i). 

Six  comments  were  received  on  this 
issue.  Two  commenters  indicated  no 
objection  to  the  amendment.  However, 
four  commenters  suggested  that  prior 
OCC  approval  was  unnecessary  for  the 
early  redemption  of  capital  instruments. 
The  OCC  agrees  that  in  most  cases  the 
redemption  of  capital  instruments  prior 
to  maturity  would  not  raise  supervisory 
concerns  where  the  capital  instruments 
are  redeemed  by  the  proceeds  of,  or 

!  replaced  by,  a  like  amount  of  similar  or 
higher  quality  capital  instruments. 
However,  the  OCC  believes  that  prior 
OCC  approval  of  redemption  of  capital 
instruments  is  necessary  for  supervisory 
oversight  Moreover,  this  conforming 
amendment  is  necessary  to  make  the 
authority  for  the  redemption  of  capital 
instruments  under  section  2(b)(4) 
consistent  with  other  OCC  provisions 
dealing  with  the  redemption  of  capital 
instruments.  See  12  CFR  3.100(f)(l)(vii), 
5.46(c),  and  5.47(f)(3)(i). 

(6)  Authority  of  OCC  to  Permit 
Supervisory  Goodwill  as  Capital — 
Section  2(c)(l)(i)  (Footnote  6) 

This  Final  rule  adopts  the  amendment 
concerning  the  authority  of  the  OCC  to 
permit  supervisory  goodwill  as  capital 
as  proposed  in  the  NPRM.  This  final  rule 
deletes  footnote  6  in  section  2(c)(l)(i)  to 
remove  OCC  authority  to  permit 
goodwill  as  capital  when  acquired  in 
connection  with  a  supervisory  merger 
with  a  problem  or  failed  depository 
|  institution. 

I  The  risk-based  capital  guidelines 

require  all  goodwill  to  be  deducted  from 
Tier  1  capital.  In  footnote  6  the  OCC 
|  retained  the  discretionary  authority  not 

to  require  the  deduction  of  goodwill 
i  acquired  in  connection  with  a 

supervisory  merger  with  a  problem  or 
failed  depository  institution  in  the 
calculation  of  capital.  This  final  rule 
deletes  footnote  6  and  implements 
section  18(n)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1828(n)),  as 
added  by  section  221  of  FIRREA.  In 
I  relevant  part,  section  221  provides  that 
no  appropriate  Federal  banking  agency 
shall  allow  any  insured  depository 
i ;  institutions  to  include  an  unidentifiable 
intangible  asset  in  its  calculation  of 
compliance  with  the  appropriate  capital 
standard,  if  such  unidentifiable 
intangible  asset  was  acquired  after  April 


12, 1989,  except  to  the  extent  permitted 
under  section  5(t)  of  the  Home  Owners’ 
Loan  Act. 

The  exceptions  referred  to  in  section 
5(t)  of  the  Home  Owners'  Loan  Act,  as 
amended  by  section  301  of  FIRREA, 
relate  to  thrift  institutions.  Moreover, 
since  1985,  the  OCC  has  required 
national  banks  to  deduct  unidentified 
intangibles  from  capital.  Therefore,  this 
final  rule  will  not  have  a  significant 
immediate  effect  on  national  banks. 

Four  comments  were  received  on  this 
issue.  Three  commenters  generally 
concurred  with  the  amendment,  while 
one  commenter  objected  on  the  basis 
that  the  proposed  amendment  provides 
an  unfair  incentive  to  acquire  troubled 
thrifts  as  opposed  to  other  troubled 
institutions.  Notwithstanding  the  appeal 
of  the  point  raised,  the  risk-based 
capital  guidelines  must  be  made  to 
conform  with  section  221  of  FIRREA. 

(7)  25%  Limitation  on  Qualifying 
Intangible  Assets  Includable  in  Tier  1 
Capital — Section  2(c)(2)(H) 

At  present  the  25%  limitation  on 
qualifying  intangible  assets  in  section 
2(c)(2)(ii)  is  unchanged. 

As  explained  in  the  NPRM,  under  the 
risk-based  capital  guidelines,  intangible 
assets  are  generally  deducted  from  Tier 
1  capital  in  calculating  a  bank's  risk- 
based  capital  ratio.  However,  certain 
“qualifying"  intangible  assets  which 
meet  specified  criteria  need  not  be 
deducted.  Purchased  mortgage  servicing 
rights  (PMSRs)  are  the  prime  example  of 
qualifying  intangible  assets  under  the 
current  risk-based  capital  guidelines.  In 
the  OCC  risk-based  capital  guidelines, 
the  amount  of  such  qualifying 
intangibles  that  may  be  included  in  Tier 
1  capital  is  strictly  limited  to  a 
maximum  of  25%  of  total  Tier  1  capital. 

In  comparison,  the  FRB’s  risk-based 
capital  guidelines  currently  provide  that 
all  intangible  assets  will  be  monitored 
and  amounts  in  excess  of  25%  of  Tier  1 
capital  (which  is  defined  as  net  of 
goodwill)  will  be  subject  to  particularly 
close  scrutiny.  See  12  CFR  part  208, 
appendix  A  2(B)(1)(b).  The  FRB  also 
reserves  the  right  to  deduct  all 
intangible  assets  on  a  case-by-case 
basis,  in  making  an  overall  assessment 
of  capital  adequacy.  Under  the  Federal 
Deposit  Insurance  Corporation’s  (FDIC) 
revised  risk-based  capital  guidelines, 
the  amount  of  PMSRs  held  by  state 
nonmember  banks  is  limited  to  50%  of 
core  or  Tier  1  capital,  unless  held  in  a 
separately  capitalized  mortgage  banking 
subsidiary.  See  55  FR  53139  (December, 
27, 1990). 

As  explained  in  the  NPRM,  concern 
has  been  raised  regarding  the  treatment 
of  PMSRs  and  other  intangible  assets  for 


risk-based  capital  and*other  bank 
supervisory  purposes.  Separately,  but  in 
response  to  these  concerns,  the  OCC 
also  issued  an  advance  notice  of 
proposed  rulemaking  (ANPR)  requesting 
comments  and  more  extensive 
information  with  respect  to  the  overall 
regulatory  treatment  of  PMSRs  and 
other  intangible  assets.  See  55  FR  40843 
(October  5, 1990). 

In  the  NPRM,  the  OCC  further 
explained  that  while  the  current 
provisions  in  the  risk-based  capital 
guidelines  would  be  retained  until  the 
completion  of  the  review  of  intangible 
assets  initiated  by  the  ANPR,  two 
immediate  changes  to  the  risk -based 
capital  guidelines  were  under 
consideration.  Specifically,  the  OCC 
requested  comment  on  (1)  whether  to 
include  a  provision  for  some  degree  of 
case-by-case  discretion  to  the  current 
strict  25%  limitation  and  (2)  whether  to 
continue  using  total  Tier  1  capital  as  the 
base  for  the  25%  limit  or  to  use  Tier  1  net 
of  goodwill  and  other  disallowed 
intangibles. 

The  OCC  received  17  comments  on 
this  issue.  Fourteen  commenters 
supported  a  case-by-case  exception  to 
the  25%  limitation  on  qualifying 
intangible  assets.  However,  many  of 
these  commenters  also  requested  that 
the  OCC  adopt  either  a  higher 
percentage  limitation  or  no  limitation  on 
qualifying  intangible  assets. 

In  addition  to  the  comments 
discussing  the  issues  specifically 
requested  in  the  NPRM,  the  OCC 
received  numerous  other  comments 
generally  relating  to  either  PMSRs  or 
other  intangible  assets.  In  view  of  the 
comments  received,  the  OCC  realizes 
that  the  capital  treatment  of  intangible 
assets  is  too  complex  to  address  the  25% 
limitation  without  consideration  of  other 
issues  relating  to  intangible  assets 
generally.  Consequently,  the  OCC 
believes  that  it  is  inappropriate  to 
change  the  capital  treatment  of 
inta.ngible  assets  piecemeal  as  part  of 
this  technical  amendments  package. 
Instead,  the  OCC  believes  that  the  25% 
limitation  should  be  addressed  as  part 
of  the  comprehensive  proposed  rule  on 
intangible  assets.  The  OCC  is  actively 
considering  this  issue  and  has  published 
a  notice  of  proposed  rulemaking  on  the 
capital  treatment  on  intangible  assets  in 
the  Federal  Register  on  April  9, 1992.  See 
57  FR  12214  (April  9. 1992).  The  drafting 
of  a  final  rule  will  be  coordinated  with 
the  FRB,  FDIC,  and  the  Office  of  Thrift 
Supervision.  Until  the  rules  are  amended 
the  current  25%  limitation  is  still  in 
effect.  In  the  meantime,  the  OCC  does 
intend  to  exercise  discretion  in 
monitoring  the  level  of  qualifying 
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intangible  assets  held  by  national 
banks. 

The  OCC  received  three  comments  on 
the  method  of  calculating  the  25% 
limitation  on  intangible  assets.  The 
commenters  indicated  that  any 
limitation  on  intangibles  should  be 
calculated  based  on  total  Tier  1  capital 
and  not  Tier  1  capital  net  of  goodwill 
and  other  disallowed  intangible  assets, 
in  view  of  tne  comments  received,  the 
OCC  will  retain  the  current  method  of 
calculating  the  25%  limitation  on 
intangible  assets  based  on  total  Tier  1 
capital  and  not  Tier  1  capital  net  of 
goodwill  or  other  disallowed  intangible 
assets. 

(8)  Local  Currency  Claims  Guaranteed 
by  Non-OECD  Central  Governments — 
Section  3(a)(l)(v)  and  Section  3(a)(2) 

This  final  rule  adopts  the  amendment 
concerning  local  currency  claims 
guaranteed  by  non-OECD  central 
governments  as  proposed  in  the  NPRM. 
This  final  rule  amends  sections 
3(a)(l)(v)  and  3(a)(2)  to  clarify  that  only 
those  local  currency  claims  that  are 
unconditionally  guaranteed  by  the 
central  governments  of  non-OECD 
countries  would  qualify  for  the  zero  risk 
weight  category  to  the  extent  that  the 
bank  has  local  currency  liabilities  in 
that  country.  Local  currency  claims  that 
are  conditionally  guaranteed  by  the 
central  governments  of  non-OECD 
countries  are  assigned  to  the  20%  risk 
weight  category  to  the  extent  that  the 
bank  has  local  currency  liabilities  in 
that  country.  This  amendment  makes  the 
treatment  of  conditional  and 
unconditional  guarantees  by  non-OECD 
central  governments  consistent  with  that 
afforded  guarantees  by  OECD  central 
governments. 

Three  comments  were  received  on  this 
issue.  Two  commenters  generally 
concurred  with  the  amendment,  while 
one  commenter  indicated  no  objection. 

(9)  Claims  on  Non-OECD  Central 
Banks — Section  3(a)(l)(v)  and  Section 
3(a)(2)(h) 

This  final  rule  adopts  the  amendment 
concerning  claims  on  non-OECD  central 
banks  as  proposed  in  the  NPRM.  This 
final  rule  amends  sections  (3)(a)(l)(v) 
and  3(a)(2)(ii)  to  provide  that  claims  on 
non-OECD  central  banks,  other  than 
local  currency  claims  offset  by  local 
currency  liabilities,  are  assigned  to  the 
100%  risk  weight  category. 

This  amendment  is  necessary  in  order 
to  provide  comparable  treatment  for  all 
central  government  entities  within  a 
non-OECD  country  and  is  accomplished 
by  removing  claims  on  non-OECD 
central  banks  with  a  residual  maturity 


of  one  year  or  less  from  the  20%  risk 
weight. 

Three  comments  were  received  on  this 
issue.  Two  commenters  generally 
concurred  with  the  amendment,  while 
one  commenter  indicated  no  objection. 

(10)  Scope  of  Provision  on  Assets  Sold 
with  Recourse — Section  3(b)(l)(iii) 
(footnote  14) 

This  final  rule  adopts  the  amendment 
concerning  the  scope  of  the  provisions 
on  assets  sold  with  recourse  as 
proposed  in  the  NPRM.  This  final  rule 
amends  footnote  14  in  section  3(b)(l)(iii) 
to  clarify  that  assets  sold  with  recourse 
fall  within  the  provisions  for  off-balance 
sheet  activities  even  though  the 
transaction  would  qualify  for  sales 
treatment  under  the  Instructions  for 
Reports  of  Consolidation  and  Income 
(Call  Report).  In  addition  to  this 
clarification,  this  final  rule  also  provides 
an  exception  for  mortgage  sales  in 
which  the  bank  retains  insignificant 
recourse  and  meets  certain  other 
conditions. 

The  risk-based  capital  guidelines 
contain  provisions  for  risk  weighting  off- 
balance  sheet  activities.  Among  the  off- 
balance  sheet  activities  listed  in  the 
guidelines  are  assets  sold  under  an 
agreement  to  repurchase  and  “assets 
sold  with  recourse”  to  the  extent  that 
these  assets  are  not  reported  in  the  Call 
Report  of  a  national  bank.  These  items 
carry  a  100%  credit  conversion  factor. 
Under  the  current  risk-based  capital 
guidelines,  the  entire  outstanding 
amount  of  the  asset  sold  with  recourse 
(not  only  the  amount  of  recourse)  is 
converted  at  the  100%  conversion  factor 
in  determining  the  on-balance  sheet 
credit  equivalent. 

The  meaning  of  “assets  sold  with 
recourse”  was  explained  by  a  reference 
to  the  Call  Report  instructions  in 
footnote  14: 

For  risk-based  capital  purposes,  the 
definition  of  the  sale  of  assets  with  recourse, 
including  one-to-four  family  residential 
mortgage  loans,  is  the  same  as  the  definition 
contained  in  the  Instructions  for  the 
preparation  of  the  Consolidated  Reports  of 
Condition  and  Income  (the  Call  Report). 

As  explained  in  the  NPRM,  the 
reference  to  the  Call  Report  in  footnote 
14  has  resulted  in  some 
misunderstanding  of  the  treatment  of 
assets  sold  with  recourse  under  these 
provisions  in  the  risk-based  capital 
guidelines.  The  Call  Report  instructions 
with  respect  to  asset  sales  with  recourse 
(for  both  residential  mortgages  and 
other  assets)  contain  lengthy 
explanations  of  the  required  reporting 
treatment  for  the  sale  of  assets, 
including: 


(1)  A  general  rule  that  assets  sold  with 
recourse  remain  on  the  balance  sheet  of 
the  selling  bank; 

(2)  A  general  implicit  definition  of 
what  constitutes  recourse  (essentially, 
the  retention  of  any  risk  of  loss); 

(3)  Various  exceptions  whereby 
certain  types  of  risk  retention  do  not 
constitute  recourse; 

(4)  Exceptions  for  reporting  purposes 
whereby  certain  residential  mortgage 
loan  sales  may  be  treated  as  sales  for 
reporting  purposes,  even  though 
recourse  is  technically  retained,  because 
the  amount  of  recourse  is  not  significant 
and  certain  other  conditions  are  met; 
and 

(5)  Exceptions  for  reporting  purposes 
whereby  residential  or  agricultural 
mortgage  loan  sales  in  certain 
government-sponsored  programs  may  be 
treated  as  sales  for  reporting  purposes, 
even  though  significant  or  even  full 
recourse  was  retained. 

Consequently,  under  the  Call  Report 
instructions  residential  mortgage  loan 
sales  with  recourse  under  programs  of 
the  Federal  National  Mortgage 
Association  (FNMA)  and  the  Federal 
Home  Loan  Mortgage  Corporation 
(FHLMC)  are  afforded  sales  treatment. 
Similarly,  the  Call  Report  permits  sales 
treatment  for  agricultural  mortgage  loan 
sales  with  recourse  under  programs  of 
the  Federal  Agricultural  Mortgage 
Corporation  (Farmer  Mac)  because  the 
Call  Report  permits  sales  treatment  to 
the  same  extent  that  a  transaction  is 
reported  as  a  sale  under  generally 
accepted  accounting  principles  (GAAP). 

This  reference  to  the  Call  Report 
instructions  in  footnote  14  was  intended 
to  refer  only  to  the  discussion  of  what 
constitutes  recourse.  See  Items  2  and  3 
above.  Footnote  14  was  not  intended  to 
exempt  from  the  risk-based  capital 
requirements  assets  reported  as  sales 
even  through  recourse  was  retained.  See 
items  4  and  5  above.  The  Call  Report 
exceptions  pertain  only  to  how  certain 
transactions  are  to  be  reported  on  the 
Call  Report  (as  either  on  or  off  the 
balance  sheet)  and  have  no  applicability 
for  purposes  of  the  risk-based  capital 
guidelines.  Further,  the  Basle  Agreement 
specifically  provides  that  asset  sales 
with  recourse,  where  the  credit  risk 
remains  with  the  bank,  are  off-balance 
sheet  items  with  a  100%  credit 
conversion  factor. 

This  final  rule  makes  clear  that 
(except  as  discussed  below)  the  risk- 
based  capital  provision  for  off-balance 
sheet  activities  covers  assets  sold  with 
recourse,  even  if  the  assets  sold  with 
recourse  are  treated  as  sales  for 
reporting  purposes  in  the  Call  Report.  As 
explained,  under  current  Call  Report 


Federal  Register  /  Vol.  57,  No.  186  /  Thursday,  September  24,  1992  /  Rules  and  Regulations  44083 


instructions  mortgages  sold  with 
recourse  under  FNMA,  FHLMC,  and 
Farmer  Mac  programs  are  treated  as 
sales.  Nonetheless,  such  assets  are 
covered  by  risk-based  capital 
guidelines.  However,  the  OCC  has 
determined  that  sales  of  mortgage  loan 
{tools  with  less  than  significant  risk  of 
loss  that  meet  certain  criteria  do  not 
have  to  be  included  in  “assets  sold  with 
recourse”  for  risk-based  capital 
purposes.  Therefore,  this  final  rule 
provides  an  exception  under  the  risk- 
based  capital  guidelines  for  sales  of 
mortgage  loan  pools  where  the  bank  has 
retained  only  minimal  risk  and  has 
already  provided  for  all  potential  loss,  if 
the  following  three  conditions  are  met: 

(1)  The  bank  has  not  retained  any 
significant  risk  of  loss,  either  directly  or 
indirectly: 

(2)  The  bank’s  maximum  contractual 
exposure  under  the  recourse  provision 
(or  through  the  retention  of  a 
subordinated  interest  in  the  mortgages) 
at  the  time  of  the  transfer  is  equal  to  or 
less  than  the  amount  of  probable  loss  2 
that  the  bank  has  reasonably  estimated 
that  it  will  incur  on  the  transferred 
mortgages;  and 

(3)  the  bank  has  created  a  liability 
account  or  other  special  reserve  in  an 
amount  equal  to  the  maximum  exposure 
of  the  bank. 

The  amount  of  this  reserve  may  not  be 
included  in  capital  for  the  purpose  of 
determining  compliance  with  either  the 
risk-based  capital  requirement  or  the 
leverage  ratio;  nor  may  the  reserve  be 
included  in  the  allowance  for  loan  and 
lease  losses. 

This  exception  for  residential 
mortgages  under  the  risk-based  capital 
guidelines  generally  corresponds  to  the 
current  Call  Report  treatment  for  certain 
private  residential  mortgage  sales. 
However,  this  exception  also  includes 
sales  under  the  government  programs 
(FNMA,  FHLMC,  Farmer  Mac),  if  the 
sales  satisfy  the  specified  criteria.  The 
OCC  believes  this  treatment  is 
warranted  for  risk-based  capital 
purposes  because  in  the  circumstances 
of  these  transactions,  while  there  is 
retention  of  some  minimal  risk,  the  risk 
has  already  been  provided  for  in  the 
special  reserve.  As  a  result,  there  is  no 
longer  “recourse”  such  that  capital  must 
be  required  for  the  whole  asset  sold. 

The  OCC  received  22  comments  on 
this  issue.  Of  these  comments,  four 
commenters  concurred  with  the 


2The  probable  loss  includes  credit  losses  and 
other  costs  of  collection  and  repossession 
accounted  for  in  accordance  with  Statement  of 
Financial  Accounting  Standard  Number  5.  Probable 
loss  also  includes  costs  of  defects  in  the  eligibility 
of  the  transferred  loans,  for  example,  defects  in  the 
legal  title  of  the  transferred  mortgages. 


proposed  clarification.  Thirteen  other 
commenters  indicated  varying  degrees 
of  opposition  to  the  clarification.  Five 
commenters  specifically  indicated  that 
the  amendment  represented  a 
substantive  change  rather  than  a 
clarification  of  the  current  risk-based 
capital  guidelines.  In  that  respect,  many 
of  the  commenters  urged  that  action  on 
this  amendment  be  deferred  pending 
completion  of  the  FFIEC  study  on 
recourse,  or  alternatively,  if  adopted,  the 
amendment  should  be  implemented  on  a 
prospective  basis  to  allow 
grandfathering  of  prior  recourse 
arrangements. 

As  indicated  in  the  NPRM,  the 
changes  to  footnote  14  merely  represent 
a  clarification,  and  not  a  change,  of  the 
current  treatment  of  recourse 
arrangements  under  the  risk-based 
capital  guidelines.  This  final  rule 
reiterates  the  original  intention  of  the 
risk-based  capital  guidelines  that  banks 
should  hold  capital  against  these 
recourse  agreements.  The  confusion 
which  may  have  resulted  from  the 
reference  to  the  Call  Report  in  footnote 
14  is  unfortunate,  but  is  precisely  the 
reason  why  the  OCC  believes  that  this 
clarification  is  necessary.  Since  this 
final  rule  simply  reflects  the  original 
intent  of  the  risk-based  capital 
guidelines,  the  OCC  does  not  believe 
that  grandfathering  of  prior  recourse 
arrangements  is  appropriate.  Moreover, 
even  under  the  current  language,  most 
banks  already  properly  account  for 
mortgages  sold  with  recourse  for  the 
purposes  of  the  risk-based  capital 
guidelines. 

In  addition  to  issues  specifically 
raised  by  the  NPRM,  many  of  the 
comments  included  discussion  of  other 
issues  related  to  the  general  subject 
matter  of  recourse.  Some  of  these 
comments  included:  (1)  The  GAAP 
definition  of  recourse  should  be 
adopted,  (2)  standard  warranties  and 
representations  should  not  be  treated  as 
recourse  arrangements,  (3)  implicit 
recourse  should  not  be  included  in  the 
definition  of  recourse,  (4)  asset  sales 
with  credit  enhancements,  such  as 
spread  accounts  or  insurance  or 
guarantee  facilities,  should  not  be 
subject  to  capital  requirements,  and  (5) 
a  distinction  should  be  made  between 
limited  and  unlimited  recourse. 

While  the  OCC  carefully  reviewed 
and  considered  each  comment,  many  of 
these  comments  raised  issues  which  go 
beyond  the  limited  scope  of  the  NPRM. 
The  OCC  notes  that  the  overall 
treatment  of  asset  sales  with  recourse  is 
currently  being  reviewed  by  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  of  which  the  OCC  is  a 


member.  A  request  for  comment  by  the 
FFIEC  was  published  in  the  Federal 
Register  on  June  29, 1990.  See  55  FR 
26766  (June  29, 1990).  In  the  context  of 
the  FFIEC  study,  all  issues  relevant  to 
the  general  issue  of  recourse  will  be 
considered.  Pending  completion  of  the 
FFIEC  review  of  this  issue,  other 
amendments  may  be  forthcoming. 

(11)  Credit  Card  Lines  and  Other 
Related  Plans — Section  3(b)(4)(iii) 

This  final  rule  adopts  the  amendment 
concerning  credit  card  lines  and  other 
related  plans  as  proposed  in  the  NPRM. 
This  final  rule  amends  section  3(b)(4)(iii) 
to  expand  the  definition  of  credit  card 
lines  to  include  other  related  plans.  As 
explained  in  the  preamble  to  the  original 
risk-based  capital  guidelines.  54  FR 
4174,  the  OCC  intended  to  expand  the 
definition  of  credit  card  lines  to  include 
other  related  plans,  as  defined  in  the 
Call  Report.  This  would  include 
overdraft  checking  plans  and  credit 
advances  under  a  credit  card  plan 
accessed  by  check. 

Three  comments  were  received  on  this 
issue.  Two  commenters  generally 
concurred  with  the  amendment,  while 
one  commenter  indicated  no  objection. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the 
Comptroller  of  the  Currency  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  changes  are  technical  and 
conforming  in  nature  and  should  have  a 
minimal  effect  on  national  banks 
regardless  of  size. 

Executive  Order  12291 

The  Comptroller  of  the  Currency 
certifies  that  this  final  rule  does  not 
constitute  a  “major  rule”  within  the 
meaning  of  Executive  Order  12291  and, 
therefore,  does  not  require  the 
preparation  of  a  regulatory  impact 
analysis  on  the  grounds  that  this 
regulation  (1)  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  (2)  will  not  result  in  a  major 
increase  in  the  cost  of  bank  operations 
or  governmental  supervision,  and  (3) 
will  not  have  a  significant  adverse  effect 
on  competition  (foreign  and  domestic), 
employment,  investment,  productivity  or 
innovation.  These  changes  are  technical 
and  conforming  in  nature  and  should 
have  a  minimal  effect  on  national  banks. 

List  of  Subjects  in  12  CFR  Part  3 

Administrative  practice  and 
procedure,  National  banks,  Reporting 
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and  recordkeeping  requirements,  Capitol 
risk. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  appendix  A  of  title  12.  chapter 
I,  part  3  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below. 

PART  3— [AMENDED] 

1.  The  authority  citation  for  part  3  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161, 1818, 1828(n), 
1831n  note,  3907,  and  3909. 

Appendix  A — [Amended] 

2.  Section  1  of  Appendix  A  to  part  3  is 
amended  by  revising  paragraphs  (c)(5), 
(16)  and  (26)  to  read  as  follows: 

Section  1.  Purpose,  Applicability  of 
Guidelines,  and  Definitions. 

***** 

(c)  *  *  * 

(5)  Central  government  means  the  national 
governing  authority  of  a  country;  it  includes 
the  departments,  ministries  and  agencies  of 
the  central  government  and  the  central  bank. 
The  U.S.  Central  Bank  includes  the  12  Federal 
Reserve  Banks.  The  definition  of  central 
government  does  not  include  the  following: 
State,  provincial,  or  local  governments; 
commercial  enterprises  owned  by  the  central 
government,  which  are  entities  engaged  in 
activities  involving  trade,  commerce,  or  profit 
that  are  generally  conducted  or  performed  in 
the  private  sector  of  the  United  States 
economy:  and  non-central  government 
entities  whose  obligations  are  guaranteed  by 
the  central  government. 
***** 

(16)  Original  maturity  means,  with  respect 
to  a  commitment,  the  earliest  possible  date 
after  a  commitment  is  made  on  which  the 
commitment  is  scheduled  to  expire  (/.e.,  it 
will  reach  its  stated  maturity  and  cease  to  be 
binding  on  either  party),  provided  that  either: 

(i)  The  commitment  is  not  subject  to 
extension  or  renewal  and  will  actually  expire 
on  its  stated  expiration  date;  or 

(ii)  If  the  commitment  is  subject  to 
extension  or  renewal  beyond  its  stated 
expiration  date,  the  stated  expiration  date 
will  be  deemed  the  original  maturity  only  if 
the  extension  or  renewal  must  be  based  upon 
terms  and  conditions  independently 
negotiated  in  good  faith  with  the  customer  at 
the  time  of  the  extension  or  renewal  and 
upon  a  new,  bona  fide  credit  analysis 
utilizing  current  information  on  financial 
condition  and  trends. 
***** 

(26)  Unconditionally  cancelable  means, 
with  respect  to  a  commitment-type  lending 
arrangement,  that  the  bank  may,  at  any  time, 
with  or  without  cause,  refuse  to  advance 
funds  or  extend  credit  under  the  facility.  In 
the  case  of  home  equity  lines  of  credit,  the 
bank  is  deemed  able  to  unconditionally 
cancel  the  commitment  if  it  can,  at  its  option, 
prohibit  additional  extensions  of  credit, 


reduce  the  line,  and  terminate  the 
commitment  to  the  full  extent  permitted  by 
relevant  Federal  law. 

***** 

3.  Footnote  3,  referred  to  in  paragraph 
(b)(1)  of  section  2  of  Appendix  A,  is 
amended  by  adding  the  following 
sentence  after  the  first  sentence  in  the 
footnote: 

s*  *  *  The  gross  sum  of  risk-weighted 
assets  used  in  this  calculation  includes  all 
risk-weighted  assets,  with  the  exception  of 
the  assets  required  to  be  deducted  under 
section  3  in  establishing  risk-weighted  assets 
(i.e.,  the  assets  required  to  be  deducted  from 
capital  under  section  2(c))  of  this 
appendix.  *  *  * 

4.  Paragraph  (b)(4)  of  section  2  of 
Appendix  A  is  amended  by  adding, 
before  the  period  in  the  first  sentence 
the  phrase  “as  calculated  after 
deductions  pursuant  to  section  2(c)  of 
this  appendix”. 

5.  Footnote  5,  referred  to  in  paragraph 
(b)(4)  of  section  2  of  Appendix  A,  is 
revised  to  read  as  follows: 

8  Capital  instruments  may  be  redeemed 
prior  to  maturity  with  the  prior  approval  of 
the  OCC.  The  OCC  typically  will  consider 
requests  for  the  redemption  of  capital 
instruments  when  the  instruments  are  to  be 
redeemed  with  the  proceeds  of,  or  replaced 
by,  a  like  amount  of  a  similar  or  higher 
quality  capital  instrument  However,  the  OCC 
may  deny  redemption  in  such  circumstances 
or  allow  redemption  in  other  circumstances, 
based  upon  its  evaluation  of  the 
circumstances  of  each  case.  The  OCC  must 
be  notified  in  writing  of  any  request  for 
redemption  at  least  30  days  in  advance  of 
such  redemption  pursuant  to  the  procedures 
in  §  5.46  of  this  chapter. 

6.  The  footnote  reference  6  in  the  text 
of  paragraph  (c)(l)(i)  of  section  2  of 
appendix  A,  is  removed  and  footnote  6 
is  removed  and  reserved. 

7.  Section  3  of  Appendix  A  is 
amended  by  revising  paragraphs 
(a)(l)(v)  and  (a)(2)(ii),  by  adding  a  new 
paragraph  (a)(2)(xiii),  and  by  revising 
paragraphs  (b)(4)(i)  through  (iii)  to  read 
as  follows: 

Section  3.  Risk  Categories /Weights  for  On- 
Balance  Sheet  Assets  and  Off-Balance  Sheet 
Items. 

***** 

(a) - 

(1)  *  *  * 

(v)  That  portion  of  local  currency  claims  on 
or  unconditionally  guaranteed  by  central 
governments  of  non-OECD  countries,  to  the 
extent  the  bank  has  local  currency  liabilities 
in  that  country.  Any  amount  of  such  claims 
that  exceeds  the  amount  of  the  bank’s  local 
currency  liabilities  is  assigned  to  the  100% 
risk  category  of  section  3(a)(4)  of  this 
appendix. 

***** 

(2)  *  *  * 


(ii)  Claims  on,  or  guaranteed  by  depository 
institutions,  other  than  the  central  bank, 
incorporated  in  a  non-OECD  country,  with  a 
residual  maturity  of  one  year  or  less. 
***** 

(xiii)  That  portion  of  local  currency  claims 
conditionally  guaranteed  by  central 
governments  of  non-OECD  countries,  to  the 
extent  the  bank  has  local  currency  liabilities 
in  that  country.  Any  amount  of  such  claims 
that  exceeds  the  amount  of  the  bank’s  local 
currency  liabilities  is  assigned  to  the  100% 
risk  category  of  section  3(a)(4)  of  this 
appendix. 

***** 

(b)  *  *  * 

(4)  *  *  * 

(i)  Unused  portion  of  commitments  with  an 
original  maturing  of  one  year  or  less; 

(ii)  Unused  portion  of  commitments  with  an 
original  maturity  of  greater  than  one  year,  if 
they  are  unconditionally  cancelable  1 8  at  any 
time  at  the  option  of  the  bank  and  the  bank 
has  the  contractual  right  to  make,  and  in  fact 
does  make,  either — 

(A)  A  separate  credit  decision  based  upon 
the  borrower’s  current  financial  condition, 
before  each  drawing  under  the  lending 
facility;  or 

(B)  An  annual  (or  more  frequent)  credit 
review  based  upon  the  borrower’s  current 
financial  condition  to  determine  whether  or 
not  the  lending  facility  should  be  continued; 
and 

(iii)  The  unused  portion  of  retail  credit  card 
lines  or  other  related  plans  that  are 
unconditionally  cancelable  by  the  bank  in 
accordance  with  applicable  law. 

***** 

8.  Footnote  14,  referred  to  in 
paragraph  (b)(l)(iii)  of  section  3  of 
appendix  A,  is  revised  to  read  as 
follows: 

14  For  risk-based  capital  purposes,  the 
definition  of  the  sale  of  assets  with  recourse, 
including  one-to-four  family  residential 
mortgages,  is  generally  the  same  as  the 
definition  contained  in  the  Instructions  for 
the  Preparation  of  the  Consolidated  Reports 
of  Condition  and  Income  (the  Call  Report). 
Assets  sold  in  transactions  in  which  the  bank 
retains  risk  in  a  manner  constituting  recourse 
under  the  Call  Report  instructions,  but  which 
are  not  reported  on  the  bank’s  statement  of 
condition,  are  included  in  section  3(b)(l)(iii), 
even  though  the  Call  Report  allows  such 
transfers  to  be  reported  as  sales.  However, 
mortgage  loans  sold  in  transactions  in  which 
the  bank  retains  only  an  insignificant  amount 
of  risk  and  makes  concurrent  provision  for 
that  risk  are  not  considered  assets  sold  with 
recourse  under  section  3.  In  order  to  qualify 
for  sales  treatment,  such  transactions  must 
meet  three  conditions:  (1)  The  bank  has  not 
retained  any  significant  risk  of  loss,  either 
directly  or  indirectly:  (2)  The  bank's 
maximum  contractual  exposure  under  the 
recourse  provision  (or  through  the  retention 
of  a  subordinated  interest  in  the  mortgages) 


•»  See  section  l(c)(26)  of  appendix  A  to  this  part. 
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at  the  time  of  the  transfer  is  equal  to  or  less 
than  the  amount  of  probable  loss  that  the 
bank  has  reasonably  estimated  that  it  will 
incur  on  the  transferred  mortgages;  and  (3) 
The  bank  must  have  created  a  liability 
account  or  other  special  reserve  in  an  amount 
equal  to  its  maximum  exposure.  The  amount 
of  this  liability  account  or  other  special 
reserve  may  not  be  included  in  capital  for  the 
purpose  of  determining  compliance  with 
either  the  risk-based  capital  requirement  or 
the  leverage  ratio;  nor  may  it  be  included  in 
the  allowance  for  loan  and  lease  losses. 

9.  In  appendix  A,  table  1  is  amended 
by  revising  item  4  in  category  1  and  item 
5  in  category  2,  and  by  adding  item  12  in 
category  2  to  read  as  follows; 

Table  1— Summary  of  Risk  Weights  and  Risk 
Categories 

Category  1:  Zero  percent 

***** 

4.  That  portion  of  local  currency  claims  on 
or  unconditionally  guaranteed  by  non-OECD 
central  governments  to  the  extent  the  bank 
has  local  currency  liabilities  in  that  country. 
***** 

Category  2: 20  Percent 

***** 

5.  Claims  on,  or  guaranteed  by.  non-OECD 
depository  institutions  with  a  residual 
maturity  of  one  year  or  less. 
***** 

12.  That  portion  of  local  currency  claims 
conditionally  guaranteed  by  central 
governments  of  non-OECD  countries,  to  the 
extent  the  bank  has  local  currency  liabilities 
in  that  country. 

***** 

10.  In  appendix  A,  table  2  is  amended 
by  revising  item  2  under  “50  Percent 
Conversion  Factor"  and  items  1  and  2 
under  "Zero  Percent  Conversion  Factor” 
to  read  as  follow: 

Table  2 — Credit  Conversion  Factors  for  Off- 
Balance  Sheet  Items 
***** 

50  Percent  Conversion  Factor 

***** 

2.  Unused  portion  of  commitments  with  an 
original  maturity  exceeding  one  year. 
***** 

Zero  Percent  Conversion  Factor 

1.  Unused  portion  of  commitments  with  an 
original  maturity  of  one  year  or  less. 

2.  Unused  portion  of  commitments  which 
are  unconditionally  cancelable  at  any  time, 
regardless  of  maturity. 

Dated:  April  23, 1992. 

Stephen  R.  Steinbrink, 

Acting  Comptroller  of  the  Currency. 

[FR  Doc.  92-23019  Filed  9-23-92;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  26974;  Arndt.  No.  1510] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

EFFECTIVE  DATES:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data  Center 
(FDC)/ Permanent  (P)  Notices  to  Airmen 
(NOT AM)  which  are  incorporated  by 
reference  in  the  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by  publishers 
of  aeronautical  materials.  Thus,  the 
advantages  of  incorporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP 
contained  in  FAA  form  documents  is 
unnecessary.  The  Provisions  of  this 
amendment  state  the  affected  CFR  (and 
FAR)  sections,  with  the  types  and 
effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOT  AMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
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Conclusion 


were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  All  SIAP 
amendments  in  this  rule  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 

Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making  them 
effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  “major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


Air  traffic  control,  Airports, 
Incorporation  by  reference,  Navigation 
(Air),  Standard  instrument  approaches, 
Weather. 

Issued  in  Washington,  DC,  on  September 
11, 1992. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 


Accordingly,  pursuant  to  the  authority 


delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g)  (revised  Pub. 
L  97-449.  January  12. 1983);  and  14  CFR 
11.49(b)(2). 


§§  97.23, 97.25,  97.27,  97.29,  97.31, 97.33, 
97.35  (Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


Adoption  of  the  Amendment 


2.  Part  97  is  amended  to  read  as 
follows: 


List  of  Subjects  in  14  CFR  Part  97 


NFDC  Transmittal  Letter 


FDC  No. 


FDC  2/5140 
FDC  2/5141 
FDC  2/5178 
FDC  2/5240 
FDC  2/5329 
FDC  2/5384 
FDC  2/5388 

FDC  2/5392 
FDC  2/5393 
FDC  2/5419 
FDC  2/5409 
FDC  2/5411 

FDC  2/5407 


FDC  2/5420 

FDC  2/5421 
FDC  2/5422 
FDC  2/5403 


SIAP 


VOR  Rwy  16,  Arndt  6. 
VOR-A  Arndt  7. 

LOC  BC  Rwy  31  Arndt  7. 
NDB  Rwy  29  Arndt  9. 
VOR-A  Arndt  2. 

LOC  Rwy  17  Arndt  2. 
VOR/DME  Rwy  22  Arndt 
12. 

NDB  Rwy  17  Arndt  3. 
VOR-A  Arndt  15. 
RADAR-1  Arndt  29. 
NDB-A  Arndt  7. 
VOR/DME  Rwy  21  Arndt 
3. 

NDB  Rwy  11  Arndt  17 
Notam  Replaces  2/ 
4799. 

VOR/DME  Rwy  10  Arndt 

3- 

NDB  Rwy  21  Arndt  2A. 
VOR/DME-A  Arndt  2A. 
NDB  Rwy  36  Arndt  2. 


NFDC  Transmittal  Letter  Attachment 

Walnut  Ridge 

Walnut  Ridge  Regional 
Arkansas 

LOC  RWY  17  AMDT  2... 

Effective:  09/08/92 

FDC  2/5384/ARG/  FI/P  Walnut  Ridge 
Regional,  Walnut  Ridge.  AR.  LOC  Rwy  17 


Arndt  2...DLT  note  "If  LCL.thru..220  feet”. 
This  becomes  LOC  Rwy  17  Arndt  2A. 

Walnut  Ridge 
Walnut  Ridge  Regional 
Arkansas 

VOR/DME  RWY  22  AMDT  12... 

Effective:  09/06/92 

FDC  2/5388/ ARG/  FI/P  Walnut  Ridge 
Regional,  Walnut  Ridge,  AR.  VOR/DME  Rwy 


22  Arndt  12...DLT  note  "If  LCL..thru..220  feet". 
This  becomes  VOR/DME  Rwy  22  Arndt  12A. 

Walnut  Ridge 
Walnut  Ridge  Regional 
Arkansas 

NDB  RWY  17  AMDT  3... 

Effective:  09/08/92 

FDC  2/5392/ ARG/  FI/P  Walnut  Ridge 
Regional,  Walnut  Ridge,  AR.  NDB  Rwy  17 


li 
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Amdt  3...DLT  note  “If  LCL..thru..220  feet". 

This  becomes  NDB  Rwy  17  Amdt  3A. 

Walnut  Ridge 

Walnut  Ridge  Regional 
Arkansas 

VOR-A  AMDT  15... 

Effective:  09/08/92 

FDC  2/5393/ ARC/  Fl/P  Walnut  Ridge 
Regional.  Walnut  Ridge,  AR.  VOR-A  Amdt 

15.. .DLT  note  "If  LCL.. thru.. 220  feet".  This 
becomes  VOR-A  Amdt  15A. 

Indianapolis 
Indianapolis  Inti 
Indiana 

RADAR-1  AMDT  29... 

Effective:  09/09/92 

FDC  2/5419/IND/  FI/P  Indianapolis  Inti, 
Indianapolis,  IN.  RADAR-1  Amdt  29...CHG 
INOP  ALS  note  to  read  “For  INOP  ALSF-2 
Increase  CAT  D  S-5L  and  S-5R  VIS  to  RVR 
6000.  For  INOP  MALSR  increase  CAT  D  S- 
23R  and  S-32  VIS  to  RVR  6000.  This  is 
RADAR-1  Amdt  30. 

Worchester 
Worchester  Muni 
Massachusetts 
NDB  RWY  29  AMDT  9... 

Effective:  09/01/92 

FDC  2/5240/ORH/  FI/P  Worchester  Muni. 
Worchester,  MA.  NDB  Rwy  29  Amdt 

9..  .Circling  CAT  D  MDA  2100/HAA 1092,  VIS 
3.  This  is  NDB  Rwy  29  Amdt  9A. 

Worcester 

Worcester  Muni 

Massachusetts 

NDB  RWY  11  AMDT  17... 

Effective:  09/09/92 
NOT  AM  Replaces  2/4799 
FDC  2/5407/ORH /  FI/P  Worcester  Muni. 
Worcester,  MA.  NDB  Rwy  11  Amdt  17...S- 
NDB-U  CAT  A/B  MDA  1780/HAT  799  RVR 
4000,  CAT  C  MDA  1780/HAT  799  VIS  1%. 
CAT  D  MDA  1780/HAT  799  VIS  2- Vi. -For 
inoperative  MALSR  increase  CAT  B  S-ll  to 
RVR  6000.  Circling  CAT  A  MDA  1780/HAA 
722  VIS  1,  CAT  B  MDA  1780/HAA  772  VIS 
1-V i.  CAT  C  MDA  1780/HAA  722  VIS  2- Vi, 
CAT  D  MDA  2100/HAA  1092  VIS  3.  This  is 
NDB  Rwy  11  Amdt  17B. 

Stow 

Minute  Man  Airfield 
Massachusetts 
NDB-A  AMDT  7... 

Effective:  09/09/92 
FDC  2/5409/6B6/  FI/P  Minute  Man 
Airfield,  Stow,  MA.  NDB-A  Amdt  7...Delete 
note...  Procedure  not  authorized  at  night  after 
0300Z  except  by  prior  arrangement  for 
runway  lights.  This  is  NDB-A  Amdt  7A. 

Stow 

MINUTE  MAN  AIRFIELD 
Massachusetts 

VOR/DME  RWY  21  AMDT  3... 

Effective:  09/09/92 
FDC  2/5411/8B6/  FI/P  Minute  Man 
Airfield.  Stow,  MA.  VOR/DME  rwy  21  amdt 

3...delete  note. ..procedure  not  authorized  at 
night  after  0300Z  except  by  prior  arrangement 
for  runway  lights.  This  is  VOR/DME  rwy  21 
amdt  3A. 


Roseau 

ROSEAU  MUNI 
Minnesota 

VOR  RWY  16,  AMDT  6... 

Effective:  08/27/92 

FDC  2/5140/ROX/  FI/P  Roseau  Muni. 
Roseau.  MN.  VOR  rwy  16,  amdt  6...missed 
apch...climb  to  3000  then  left  turn  direct  rox 
VOR/DME  and  hold.  This  is  VOR  rwy  16, 
amdt  6A. 

Roseau 

ROSEAU  MUNI 
Minnesota 
VOR-A  AMDT  7.„ 

Effective:  08/27/92 / 

FDC  2/5141/ROX/  FI/P  Roseau  Muni, 
Roseau,  MN.  VOR-AMDT  7...missed 
apch...climb  to  3000  then  right  turn  direct 
ROX  VOR/DME  and  hold.  This  is  VOR-A. 
amdt  7  A. 

Seven  Springs  Borough 

SEVEN  SPRINGS 
Pennsylvania 
VOR-A  AMDT  2... 

Effective:  09/04/92 

FDC  2/5329/7SP/  FI/P  Seven  Springs, 
Seven  Springs  Borough,  PA.  VOR-A  amdt 

2.. .DLT  CAT  D  circ  min  (all  areas);  DLT  note 
activate  mirls  rwy  9/27 — CTAF.  This 
becomes  VOR-A  amdt  2A. 

Block  Island 

BLOCK  ISLAND  STATE 
Rhode  Island 

VOR/DMERWY  10  AMDT  3... 

Effective:  09/09/92 

FDC  2/5420/BID/  FI/P  Block  Island  State. 
Block  Island,  RL  VOR/DME  rwy  10  amdt 

3.. .DLT  DSTC  FAF  TO  MAP.  CHG  map  from 
"5NM  after  rhina  INT/SEY  5.3  DME  OR  AT 
SEY  0.3  DME"  to  "SYE  0.3  DME".  This  is 
VOR/DME  rwy  10  AMDT  3A. 

Waverly 

HUMPHREYS  COUNTY 
Tennessee 

NDB  RWY  21  AMDT  2A... 

Effective:  09/09/92 
FDC  2/5421/OM5/  FI/P  Humphreys 
County,  Waverly,  TN.  NDB  rwy  21  amdt 
2A...S-21  HAT  565  all  CATS,  circling  HAA 
564  all  CATS.  Nashville  ALSTG  mins...  S-21 
HAT  805  all  CATS.  VIS  2-V*  CAT  C,  2- Vi 
CAT  D,  circling  HAA  804  ALL  CATS,  VIS 
2-  Vt  CAT  C,  2- Vi  CAT  D.  This  becomes  NDB 
RWY  21  amdt  2B. 

Waverly 

HUMPHREYS  COUNTY 
Tennessee 

VOR/DME-A  AMDT  2A... 

Effective:  09/09/92 
FDC  2/5422/OM5/  FI/P  Humphreys 
County,  Waverly,  TN.  VOR/DME-A  amdt 
2A... Circling  HAA  464  CAT  A/B/C,  MDA 
1320/HAA  564  CAT  D.  Nashville  ALSTG 
mins...  Circling  HAA  704  ALL  CATS.  This 
becomes  VOR/DME-A  amdt  2B. 

Me  Allen 
MILLER  INTL 
Texas 

LOC  BC  RWY  31  AMDT  7... 

Effective:  08/28/92 


FDC  2/5178/MFE/  FI/P  Miller  Inti,  Me 
Allen.  TX.  LOC  BC  rwy  31  amdt  7„.  add  note, 
“disregard  GS  indications".  This  is  LOC  BC 
rwy  31  amdt  7A. 

Chase  City 
CHASE  CITY  MUNI 
Virginia 

NDB  RWY  38  AMDT  2... 

Effective:  09/09/92 

FDC  2/5403/CXE/  FI/P  Chase  City  Muni, 
Chase  City,  VA.  NDB  rwy  36  amdt  2...S-38 / 
circ  cat  min...NA.  This  becomes  NDB  rwy  3 
amdt  2A. 

[FR  Doc.  92-23176  Filed  9-23-92;  8:45  am| 
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14CFR  Part  97 

(Docket  No.  26973;  Amdt  No.  1509] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 
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For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 

Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 


National  Flight  Data  Center  (FDC) 

Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2)  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Incorporation  by  reference,  Navigation 
(Air),  Standard  instrument  approaches, 
Weather. 

Issued  in  Washington,  DC  on  September  11, 
1992. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a), 

1421  and  1510;  49  U.S.C.  106(g)  (Revised  Pub. 

L.  97-449,  January  12, 1983);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23,  97.25, 97.27, 97.29,  97.31, 97.33, 
97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/DME, 

VOR  or  TACAN,  and  VOR/DME  or  TACAN; 

§  97.25  LOC,  LOC/DME,  LDA,  LDA/DME, 
SDF,  SDF/DME;  §  97.27  NDB,  NDB/DME; 

§  97.29  ILS,  ILS/DME,  ISMLS,  MLS,  MLS/ 
DME,  MLS/RNAV;  §  97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35  COPTER 
SLAPs,  identifed  as  follows: 

.  .  .  Effective  December  10,  1892 
Roswell,  NM — Roswell  Industrial  Air  Center, 
VOR-A,  Arndt.  7 

Roswell,  NM — Roswell  Industrial  Air  Center, 
NDB  RWY  21,  Arndt.  15 
Roswell,  NM — Roswell  Industrial  Air  Center, 
ILS  RWY  21,  Arndt.  18 
Austin,  TX — Robert  Mueller  Muni,  VOR / 

DME  or  TACAN  RWY  13R,  Arndt.  9 
Austin,  TX — Robert  Mueller  Muni,  VOR / 

DME  or  TACAN  RWY  17,  Arndt.  8 
Austin,  TX — Robert  Mueller  Muni,  NDB  RWY 
31L,  Arndt.  33 

Austin,  TX — Robert  Mueller  Muni,  ILS  RWY 
31L,  Arndt.  32 

.  .  .  Effective  October  15, 1992 
Selma,  AL — Craig  Field,  ILS  RWY  32,  Orig. 
Orlando,  FL — Orlando  Executive,  VOR  RWY 
13,  Arndt.  14,  CANCELLED 
Orlando,  FL — Orlando  Executive,  VOR/DME 
RWY  7,  Orig. 

Douglas,  GA — Douglas  Muni,  VOR-A,  Amdt. 
6 

Douglas,  GA — Douglas  Muni,  LOC  RWY  4, 
Amdt.  2 

Douglas,  GA — Douglas  Muni,  NDB  RWY  4, 
Amdt.  2 

Dowagiac,  MI — Cass  County  Meml,  VOR-A, 
Amdt.  8 

Dowagiac,  MI — Cass  County  Meml,  RNAV 
RWY  9,  Amdt.  5,  CANCELLED 
Dowagiac,  MI — Cass  County  Meml,  VOR / 
DME  RNAV,  RWY  27,  Amdt.  5 
Eveleth,  MN — Eveleth- Virginia  Muni,  VOR / 
DME-A,  Orig. 

Portsmouth,  NH — Pease  International 
Tradeport,  ILS  RWY  34,  Orig. 

Portsmouth,  NH — Pease  International 
Tradeport,  ILS/DME  RWY  34,  Orig. 

Erie,  PA — Erie  Inti,  NDB  Rwy  8,  Orig. 

Dallas,  TX— Dallas  Love  Field,  ILS  RWY  13L, 
Amdt.  28 

Dallas,  TX — Dallas  Love  Field,  ILS  RWY  31R, 
Amdt.  2 

.  .  .  Effective  September  17, 1992 
Batavia,  OH — Clermont  County  NDB-A, 
Amdt.  5,  CANCELLED 

[FR  Doc.  92-23177  Filed  9-23- ^2;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  103 
[T.D.  92-92] 

RIN  1515-AA94 

Dissemination  of  Manifest  Data 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  to  include  specific 
information  regarding  the  availability  of 
manifest  data  on  magnetic  tapes  for 
dissemination  to  the  public.  The 
amendment  also  informs  importers  or 
consignees  of  procedures  they  may 
follow  to  request  confidential  treatment 
of  such  data.  This  amendment  is  being 
made  so  that  information  regarding  the 
availability  of  both  this  product  and 
confidentiality  request  procedures  will 
be  more  readily  available  to  the  public. 
effective  DATE:  September  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Dye,  Revenue  Branch,  National 
Finance  Center  (317)  298-1330. 
SUPPLEMENTARY  INFORMATION: 

Background 

Treasury  Decision  88-38,  published  in 
the  Federal  Register  on  July  1, 1988,  (53 
FR  25041)  as  a  Notice  of  a  New 
Information  Product  Pursuant  to  OMB 
Circular  A-130,  announced  that  Customs 
would  be  making  available  to  the  public 
manifest  information.  T.D.  88-38 
explained  how  the  electronic  exchange 
of  data  between  Customs,  carriers  and 
Port  Authorities  regarding  cargo  arriving 
in  and  moving  through  ports  was  an 
integral  element  of  the  ACS,  and  how 
this  exchange  would  improve  cargo 
^accountability  and  facilitate  terminal 
operations  for  all  parties  involved. 
Because  the  automated  system  which 
was  developed  to  transmit  this  manifest 
data  to  port  authorities  could  also  create 
a  magnetic  tape  of  all  manifest  activity 
nationwide,  Customs  determined  that 
the  data  could  be  made  available  to  the 
public.  T.D.  88-38  was  issued  with  a 
discussion  of  the  analysis  of  comments 
which  had  been  received  in  response  to 
Customs  request  for  comments  on  the 
proposal  that  this  manifest  information 
would  be  made  available.  The  T.D.  also 
described  in  detail  the  procedures 
whereby  Customs  would  see  to  it  that 
importers  or  consignees  who  requested 
confidential  treatment  of  their  names 
and  addresses  and  that  of  their  shippers 
would  receive  confidentiality.  The 
procedures  for  requesting  confidentiality 


are  presently  set  forth  in  the  Customs 
Regulations  in  §  103.14(d). 

As  the  system  is  presently  conducted, 
Customs  is  able  to  prepare  a  daily  tape 
which  contains  all  manifest  transactions 
which  have  been  transmitted  to 
Customs  through  the  AMS  during  the 
course  of  the  day.  The  tape  will  be 
mailed  from  the  U.S.  Customs  Data 
Center  the  following  business  day  by 
first  class  U.S.  mail  to  the  party 
requesting  it.  If  the  requester  desires 
another  form  of  delivery,  it  will  be 
necessary  for  the  requester  to  make  his 
own  arrangements  and  notify  Customs 
in  advance.  As  stated  above, 
information  which  Customs  had  been 
requested  to  keep  confidential  will  not 
appear  on  the  tape  which  will  be  offered 
to  the  public.  The  amendment  includes  a 
list  of  the  data  elements  which  will  be 
made  available  to  the  public  and 
identifies  those  elements  which  will  be 
deleted  where  confidentiality  has  been 
requested. 

The  current  production  cost  of  the 
tapes  is  $100.00  per  day,  which  is  what 
Customs  charges  the  public  for  any 
copies  requested.  Requests  for  tapes 
must  be  in  writing  and  submitted  to  the 
National  Finance  Center  in  Indianapolis, 
along  with  a  check  for  the  amount 
covering  the  number  of  tapes  desired. 
Tapes  are  available  for  specific  days  or 
on  a  subscription  basis.  Bills  for 
subscriptions  will  be  issued  monthly 
with  the  first  month’s  fee  due  in 
advance.  Subscriptions  may  be 
cancelled  provided  the  U.S.  Customs 
Service  receives  written  notice  at  least 
10  days  prior  to  the  end  of  the  month. 
Interested  persons  may  contact  Mrs. 
Phyllis  Dye  at  the  National  Finance 
Center  on  (317)  298-1330  for  further 
details. 

If  there  is  a  technical  problem  with 
the  tapes,  or  for  non-receipt  of  tapes,  the 
subscriber  must  notify  the  U.S.  Customs 
Data  Center  in  writing  within  seven 
days  in  order  to  receive  a  replacement 
or  credit  towards  future  tape  purchases. 
Refunds  will  not  be  provided. 
Information  regarding  the  technical 
specifications  of  the  tapes,  problem 
tapes  or  the  non-receipt  of  tapes  may  be 
directed  to  Mr.  Ray  Fouch,  U.S.  Customs 
Data  Center,  on  (703)  644-5200. 

Because  Customs  believes  that  the 
availability  of  this  information  should 
receive  the  widest  possible 
dissemination,  Customs  has  decided  to 
amend  its  regulations  to  include  the 
information  concerning  the  availability 
of  manifest  information  on  tape  and  the 
procedures  for  obtaining  the  tapes. 


Inapplicability  of  Notice  and  Delayed 
Effective  Date 

Because  this  amendment  involves  a 
non-substantive  change  to  the  Customs 
Regulations  relating  to  agency 
management,  and  only  serves  to  provide 
the  public  with  greater  access  to 
information  about  an  existing  Customs 
program  under  which  information  is 
released  to  the  public,  which  was  itself 
developed  after  following  notice  and 
comment  procedure,  pursuant  to  section 
553(a)(2)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  no  notice 
of  proposed  rulemaking  or  public 
procedure  is  necessary.  For  the  same 
reasons,  a  delayed  effective  date  is 
inappropriate. 

Regulatory  Flexibility  Act 

This  document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  That  Act  does 
not  apply  to  any  regulation  such  as  this 
for  which  a  notice  of  proposed 
rulemaking  is  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.),  or  any  other  statute. 

Executive  Order  12291 

Because  this  document  does  not  result 
in  a  "major  rule”  as  defined  by  E.O. 
12291,  the  regulatory  impact  analysis 
and  review  prescribed  by  the  Executive 
Order  is  not  required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  103 

Customs  duties  and  inspection: 
Imports:  Freedom  of  Information. 

Amendment  to  the  Regulations 

Part  103  Customs  Regulations  (19  CFR 
part  103)  is  amended  as  set  forth  below: 

PART  103— AVAILABILITY  OF 
INFORMATION 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  552;  19  U.S.C.  66. 
1624;  31  U.S.C.  9701. 

2.  In  §  103.14,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§  103.14  Information  on  vessel  manifests 
and  summary  statistical  reports. 

***** 

(e)  Availability  of  manifest  data  on 
magnetic  tapes. 
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Discussion  of  Comments 


(1)  Availability.  Manifest  data 
acquired  from  the  Automated  Manifest 
System  (AMS)  is  available  to  interested 
members  of  the  public  on  magnetic  tape. 
This  data,  compiled  daily,  will  contain 
ail  manifest  transactions  made  on  the 
nationwide  system  within  the  last  24 
hour  period.  Data  for  which  parties  have 
requested  confidential  treatment  in 
accordance  with  §  103.14(d)  will  not  be 
included  on  the  tapes.  These  tapes  may 
be  purchased  at  the  government’s 
production  cost.  Tapes  are  available  for 
specific  days  or  on  a  subscription  basis. 

(2)  Requests  and  subscriptions. 
Requests  for  tapes  must  be  in  writing 
and  submitted  to:  U.S.  Customs  Service, 
National  Finance  Center,  Revenue 
Branch,  P.O.  Box  68907,  Indianapolis, 
Indiana  46278.  Requests  must  include  a 
check  to  cover  the  cost  of  the  tapes 
requested.  Actual  costs  and  other 
specific  information  should  be 
ascertained  by  contacting  the  National 
Finance  Center,  Revenue  Branch  at  (317) 
298-1330.  Bills  for  subscriptions  will  be 
issued  monthly,  with  the  first  month’s 
fee  due  in  advance.  Requested  tapes  will 
be  mailed  from  the  Customs  Data 
Center,  first  class,  on  the  next  business 
day  after  compilation.  Parties  desiring 
another  form  of  delivery  will  have  to 
make  their  own  arrangements  and  notify 
Customs  in  advance.  Subscriptions  may 
be  canceled  provided  Customs  receives 
written  notice  at  least  10  days  prior  to 
the  end  of  the  month.  The  U.S.  Customs 
Data  Center  must  be  notified  in  writing 
within  seven  days  of  technical  problems 
with  tapes  or  non-receipt  of  tapes  in 
order  to  receive  a  replacement  or  credit 
towards  future  tape  purchases.  Refunds 
will  not  be  provided.  Information 
regarding  the  technical  specifications  of 
the  tapes,  problem  tapes  or  the  non- 
receipt  of  tapes  should  be  directed  to 
U.S.  Customs  Data  Center,  on  (703)  644- 
5200. 

(3)  Data  elements.  The  following  are 
the  data  elements  from  the  AMS 
manifest  which  will  be  provided  to  the 
public  via  magnetic  tape: 

1.  Carrier  code. 

2.  Vessel  country  code. 

3.  Vessel  name. 

4.  Voyage  number. 

5.  District/port  of  unlading. 

6.  Estimated  arrival  date. 

7.  Bill  of  lading  number. 

8.  Foreign  port  of  lading. 

9.  Manifest  quantity. 

10.  Manifest  units. 

11.  Weight. 

12.  Weight  unit. 

13.  Shipper  name.1 

1  Designates  data  element  which  will  be  deleted 
where  confidentiality  has  been  requested. 


14.  Shipper  address. 1 

15.  Consignee  name.1 

16.  Consignee  address.1 

17.  Notify  party  name.1 

18.  Notify  party  address.1 

19.  Piece  count. 

20.  Description  of  goods. 

21.  Container  number. 

22.  Seal  number. 

Michael  H.  Lane, 

Commissioner  of  Customs. 

Approved:  August  26, 1992. 

Peter  K.  Nunez, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  92-23237  Filed  9-23-92;  8:45  am] 

BILUNG  CODE  4820-02-M 

19CFR  Parts  142  and  178 
IT.D.  92-93] 

RIN  1515-AB08 

Line  Release 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  by  providing  a 
new  method  of  processing  entries  of 
merchandise  entering  the  U.S.  This  new 
method,  Line  Release,  is  designed  to 
release  and  track  repetitive  shipments 
through  bar  code  technology.  It  may  be 
used  as  a  form  of  entry  or  immediate 
delivery  at  certain  locations  approved 
by  Customs  and  will  result  in  expedited 
release  of  repetitive  shipments. 

EFFECTIVE  date:  October  26, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Nolle,  Office  of  Automated 
Commercial  Systems  (202)  927-0541  or 
Bruce  Nunziata,  Office  of  Cargo 
Enforcement  and  Facilitation  (202)  927- 
0485. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  28, 1991,  a  document  was 
published  in  the  Federal  Register  (56  FR 
42568),  proposing  to  amend  the  Customs 
Regulations  by  providing  an  automated 
method  to  expedite  the  release  of 
certain  shipments.  The  method,  known 
as  Line  Release,  is  designed  for  the 
release  and  tracking  of  highly  repetitive, 
high  volume  shipments  through  the  use 
of  personal  computers  and  bar  code 
technology.  Line  Release  will  be  both 
faster  and  require  less  paperwork  than 
other  entry  methods. 

The  proposal  generated  many 
comments.  An  analysis  of  the  comments 
is  set  forth  below. 


Comment:  The  use  of  Line  Release 
should  not  be  limited  to  land  border 
ports.  The  benefits  of  Line  Release 
should  be  available  wherever  Customs 
and  the  importing  community  chooses. 

Response:  While  at  this  time,  Customs 
is  not  planning  the  expansion  of  Line 
Release  beyond  the  land  border 
environment,  Customs  agrees  that  the 
language  restricting  Line  Release  to  land 
border  ports  is  unduly  restrictive. 
Accordingly,  the  language  restricting 
Line  Release  to  land  border  ports  is 
removed.  Customs  current  policy  of 
restricting  Line  Release,  to  land  border 
ports,  however,  will  remain  in  effect 
until  such  time  as  both  Customs  and  the 
trade  community  mutually  agree  to  any 
change  in  this  policy. 

Comment:  In  proposed  §  142.42  (b) 
and  (g),  relating  to  application  for  Line 
Release,  Customs  is  requesting 
information  related  to  the  initiator  and 
the  entry  filer,  respectively.  As  the  entry 
filer  and  the  initiator  are  the  same 
parties,  this  is  redundant. 

Response:  Customs  disagrees.  There 
may  be  situations  when  the  initiator  and 
the  filer  may  not  be  the  same  party.  In 
addition,  other  than  the  name  of  the 
company,  the  information  requested  is 
not  duplicative  in  paragraphs  (b)  and  (g) 
and  the  information  is  for  two  different 
purposes.  The  information  requested  in 
(b) — the  name  of  the  company,  contact 
name  and  telephone  number — is  used  in 
case  there  are  any  questions  on  the 
application.  The  information  requested 
in  (g) — the  company  name,  entry  filer 
code,  and  importer  number — is  keyed 
into  the  Line  Release  data  base  and 
transmitted  to  the  mainframe.  In 
addition,  this  arrangement  of 
information  facilitates  data  base 
maintenance. 

Comment:  In  §  142.42(h),  regarding  the^ 
application  for  Line  Release,  Customs 
requests  product  information  to  be 
submitted.  One  of  the  requested 
elements  of  product  information  is 
“HTSUS  number  for  particular  product 
or  range  of  HTSUS  numbers  for  multiple 
products  for  which  Line  Release  is 
sought.”  This  language  is  vague.  What 
does  Customs  mean  by  “range  of 
HTSUS  numbers”? 

Response:  We  do  not  wish  to  define 
this  term  or  state  specific  ranges  for  Line 
Release  products.  Customs  believes  that 
it  would  severely  limit  system  flexibility 
to  define  specific  ranges  and  that  the 
needs  of  the  trade  community  are  better 
served  by  allowing  more  flexibility. 

Comment:  Proposed  §  142.42(h), 
regarding  the  information  required  on  an 
application  for  Line  Release,  states  that 
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a  HTSUS  number  is  required.  However, 
in  the  background  portion  of  the 
proposal,  it  was  stated  that  tariff 
numbers  be  reported  at  the  sub-heading 
level.  At  what  level  of  specificity  must 
the  tariff  number  be  set  forth  on  the  Line 
Release  application? 

Response:  While  the  Line  Release 
system  is  capable  of  accepting  numbers 
at  the  four,  six  or  eight  digit  level, 
Customs  has  determined  that  for 
greatest  flexibility,  HTSUS  numbers 
shall  be  reported  at  the  sub-heading 
level.  Accordingly,  the  language  in 
§  142.42(h)  is  changed  to  reflect  this.  If 
District  Directors  need  more  detail  than 
the  sub-heading  level,  they  may  request 
information  at  the  eight  digit  level. 

Comment:  If  an  application  is  denied, 
Customs  should  advise  the  applicant  of 
the  criteria  used  to  make  the 
determination  and  why  the  application 
was  denied. 

Response:  Line  Release  applications 
are  subjected  to  risk  analysis  through 
the  use  of  selectivity.  Information 
contained  in  selectivity  files  is  of  a 
sensitive  nature.  Providing  applicants 
the  reasons  they  were  denied  the  use  of 
Line  Release  would  be  tantamount  to 
releasing  selectivity  criteria  to  the 
public.  Accordingly,  Customs  will  not 
advise  the  applicant  of  the  criteria  used 
or  why  an  application  for  Line  Release 
is  denied. 

Comment :  Proposed  §  142.47  regarding 
examinations  is  unclear  about  why  in 
some  instances  a  Line  Release  assigned 
entry  number  is  voided  and  in  other 
instances  the  assigned  entry  number  is 
retained  pending  the  result  of  the 
investigation. 

Response:  There  are  two  different 
kinds  of  examinations  of  Line  Release 
merchandise.  The  procedures  that  are 
followed  are  different  for  the  two 
examination  types.  Customs  believes 
that  it  may  be  detrimental  to  Customs 
enforcement  efforts  to  specify  the  kinds 
of  examinations  or  to  link  certain 
procedures  to  a  particular  type  of 
examination. 

Comment:  Customs  should  advise 
participants  if  it  is  removing  a  C-4  Code 
from  Line  Release. 

Response:  Section  142.49(a)  provides 
that  a  District  Director  may  delete  an 
entry  filer’s  C-4  Code  without  prior 
notification  in  cases  of  willfulness  or 
when  public  health,  interest,  or  safety  so 
requires.  This  is  not  to  say  that  prior 
notification  will  not  be  made  under  any 
circumstances.  Under  circumstances 
when  Customs  determines  it  will  remove 
a  C-4  Code  because  of  administrative  or 
disciplinary  reasons,  advance 
notification  will  be  given.  For  example, 
Customs  anticipates  giving  advance 
notification  if  a  bar  code  label  is  of 


inadequate  quality  and  Customs  decides 
to  remove  the  C-4  Code  until  better 
labels  can  be  printed.  Customs  also 
anticipates  giving  advance  notification 
when  there  are  recurring  discrepancies 
in  documentation.  However,  when 
Customs  determines  it  will  remove  a  C- 
4  Code  because  of  information  it  has 
received  of  a  sensitive  or  enforcement 
nature,  advance  notification  will  not  be 
provided.  Notification  in  such 
circumstances  would  alert  participants 
of  Customs  intent  to  examine 
merchandise  or  drivers  and  could 
compromise  ongoing  investigations. 

Comment:  In  proposed  §  142.49(a), 
what  does  Customs  mean  by 
“willfulness"? 

Response:  Customs  means  a  knowing 
and  intentional  act  or  omission. 

Comment:  In  proposed  §  142.49(b), 
why  must  entry  filers  indicate  the 
reason  for  deleting  a  particular  category 
of  shipments  from  the  Line  Release 
system? 

Response:  There  may  be  reasons  of 
which  Customs  should  be  aware  so  that 
it  can  ensure  compliance  and  uniformity 
in  other  districts  that  may  process  Line 
Release  shipments  with  the  same 
commodity,  shipper  and/or  consignee. 

Comment-  Section  142.48  should  be 
amended  to  provide  that  release  data  be 
printed  on  the  face  of  the  invoice 
wherever  possible  and  that  release  data 
be  printed  on  other  agency 
documentation  required  to  be  presented 
at  the  time  of  release. 

Response:  Section  142.48,  as  proposed, 
provides  that  release  data  will  be 
printed  on  the  invoice.  It  is  silent  as  to 
where  on  the  invoice.  Frequently,  there 
is  no  space  on  the  front  of  the  invoice  to 
print  release  data.  Customs  believes  that 
the  location  on  the  invoice  where  the 
data  is  printed  need  not  be  addressed  in 
the  regulations  and  that  it  should  be  left 
to  the  discretion  of  the  releasing  officer 
to  determine  the  easiest,  fastest  and 
most  legible  place  to  print  the  data.  If  at 
a  later  time  Customs  determines  that  the 
release  data  should  appear  at  a  more 
specified  location  on  the  invoice, 
Customs  will  amend  the  regulations. 

Regarding  printing  release  data  on 
other  agency  documentation,  Customs 
agrees  that  when  the  required 
documentation  is  presented  at  the  time 
of  release,  Customs  may  print  the 
release  data  on  the  other  agency 
documentation.  Section  142.48  is 
amended  accordingly. 

Comment:  There  is  a  potential  lack  of 
uniformity  if  a  District  Director  is 
allowed  the  authority  to  deny  a  Line 
Release  application  even  when  it  has 
been  approved  in  another  district. 

Response:  While  Customs  will  make 
every  attempt  to  maintain  the  District 


Director’s  authority  to  approve  or  deny 
Line  Release  applications, 
administrative  procedures  have  been 
developed  in  an  effort  to  bring 
uniformity  to  the  process.  As  part  of  the 
review  process,  the  district  is  required 
to  determine  if  the  application  has  been 
approved  in  another  district.  Approval 
in  another  district  is  a  factor  which 
should  be  taken  into  consideration 
before  rejecting  an  application. 
Applicants  whose  request  for  Line 
Release  has  been  denied  in  one  district, 
but  previously  approved  in  another 
district,  may  submit  the  denied 
application  to  the  District  Director  to  be 
forwarded  to  the  Assistant 
Commissioner,  Office  of  Information 
Management.  The  Office  of  Information 
Management  will  coordinate  review  and 
will  notify  the  District  Director  of  the 
final  determination.  The  language  in 
§  142.43  has  been  changed  to  reflect 
these  administrative  procedures. 

Comment:  Specific  language  regarding 
other  government  agencies  should  be 
included  in  the  Line  Release  regulations, 
especially  in  the  approval  process. 

Response:  Customs  believes  that  the 
Line  Release  regulations  need  not  detail 
or  refer  to  other  agency  regulations.  As 
set'forth  in  part  12  of  the  Customs 
Regulations,  Customs  enforces  the  laws 
of  many  agencies  regarding 
importations.  In  administering  Line 
Release,  Customs  will  continue  to 
enforce  the  laws  of  other  agencies  by 
routing  applications  to  other  agencies 
for  review  and,  at  times,  referring 
merchandise  to  other  agencies  for 
examination.  Other  agencies  can  rest 
assured  that  Customs  will  adjust 
examination  factors  to  meet  other 
agency  examination  or  sampling 
requirements.  Customs  believes, 
however,  that  setting  forth  in  the 
regulations  how  it  will  administer  Line 
Release  merchandise  with  each  and 
every  agency  is  unnecessary.  It  should 
be  noted  that  proposed  §  142.46(c)  does 
provide  that  if  a  Line  Release  shipment 
requires  other  agency  documentation, 
the  Customs  officer  at  the  Line  Release 
site  will  be  alerted  to  that  requirement 
electronically  when  he  verifies  the  data 
on  the  bar  code  with  the  information  on 
the  invoice  so  that  other  agency 
requirements  can  be  checked. 

Comment:  Will  immigration  clearance 
of  drivers  of  Line  Release  vehicles  delay 
the  processing  of  cars  at  Line  Release 
ports? 

Response:  While  Customs  cannot 
dispense  with  immigration  formalities 
for  drivers  of  Line  Release  vehicles,  the 
cross-designation  of  land  border 
Customs  inspectors  as  Immigration  and 
Naturalization  Service  inspectors  allows 
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the  inspectors  to  inspect  and  clear 
drivers  for  immigration  purposes  on  the 
primary  lanes  in  most  cases.  There  will 
be  instances,  however,  in  which  a  driver 
will  have  to  be  referred  for  an 
immigration  secondary  inspection. 

Comment:  The  requirement  for  a 
manifest  on  Line  Release  shipments  is 
unnecessary  because  the  bar  code  and 
invoice  contain  the  elements  required  on 
a  manifest. 

Response:  Section  123.3(a),  Customs 
Regulations,  requires  that  all  baggage  or 
merchandise  carried  on  a  vehicle 
arriving  from  Canada  or  Mexico  be 
listed  on  a  manifest.  Manifests  are 
currently  required  because  there  is 
information  on  the  manifest,  such  as  the 
name  of  the  carrier  and  the  vehicle 
number,  which  is  not  on  the  bar  code 
and  invoice.  Customs  is  currently 
looking  into  combing  both  the  invoice 
and  manifest  information  in  one 
document.  If  Customs  succeeds  at  this,  a 
manifest  would  no  longer  be  necessary, 
and  the  regulations  would  then  be 
amended  accordingly. 

Comment:  A  Line  Release  filer  should 
be  given  the  ability  to  cancel  a  Line 
Release  transaction  or  to  change  a  Line 
Release  entry  to  a  different  entry  type. 

Response:  Once  a  line  Release 
transaction  is  started,  only  Customs  can 
make  changes.  This  is  necessary  so  the 
Line  Release  system  can  be  run 
smoothly.  Accordingly,  if  a  filer  wishes 
to  change  the  election  as  to  whether  the 
release  should  be  considered  an  entry  or 
an  immediate  delivery,  the  filer  must 
submit  a  letter  requesting  such  change 
to  Customs.  This  is  set  forth  in  $  142.51. 
In  addition,  if  an  entry  is  inadvertently 
released  under  Line  Release  or  if  two 
entry  numbers  are  inadvertently 
assigned  to  one  transaction,  a  filer  can 
request  Customs  to  cancel  the 
erroneously  assigned  entry  number.  The 
request  to  change  to  different  entry 
types,  however,  creates  difficulties. 
Aside  from  the  ability  to  change  an 
entry  to  an  immediate  delivery,  Customs 
cannot  change  a  Line  Release  entry  to 
other  types  of  entries.  Other  types  of 
entries,  such  as  in-bond  or  TIBs,  have 
different  transaction  control  numbers 
and  different  data  requirements. 
Accordingly,  Customs  cannot  entertain 
a  request  to  change  one  entry  type  to 
another. 

Comment:  Current  Line  Release 
system  administration  and  use  of  tariff 
ranges  result  in  too  many  bar  codes. 
Examples  of  products  that  would  have 
too  many  bar  codes  are  gaskets  made  of 
paper,  plastic,  metal  and  cork,  which 
due  to  their  composition,  cannot  fit  into 
a  reasonable  range  and  require  separate 
product  codes. 


Response:  Customs  Office  of 
Automated  Commercial  Systems  is 
administering  Line  Release  to  provide 
the  greatest  flexibility  possible.  While 
system  modifications  are  being 
considered  to  accommodate  these 
situations,  Customs  and  trade 
participants  must  work  within  this 
limitation  until  these  modifications  are 
approved  and  implemented. 

Comment •  Please  clarify  why  it  is 
necessary  to  distinguish  between  an 
entry  and  an  immediate  delivery  when 
applying  for  Line  Release. 

Response:  In  addition  to  immediate 
delivery  for  perishables,  §  142.21, 
Customs  Regulations,  allows  district 
directors  to  grant  blanket  authority  for 
immediate  delivery  on  importations 
arriving  from  contiguous  countries.  This 
has  resulted  in  a  difference  in 
processing  between  the  northern  and 
southern  borders.  In  general,  all 
northern  border  district  directors  have 
granted  blanket  authority  for  immediate 
delivery  for  all  transactions;  on  the 
southern  border,  district  directors  have 
granted  authority  for  immediate  delivery 
only  for  perishable  products. 
Consequently,  in  the  north,  most 
transactions  are  filed  as  immediate 
deliveries  with  an  occasional  entry 
being  filed,  and  in  the  south,  most 
transactions  are  filed  as  entries  with  an 
occasional  immediate  delivery  being 
filed.  Because  entry  establishes  rate  of 
duty,  and  immediate  delivery  does  not, 
it  is  critical  that  Customs  establish,  at 
the  time  of  release,  the  entry  or 
immediate  delivery  status  of  the  release. 
The  release  document,  CR  3461  ALT, 
allows  filers  to  elect  whether  they  are 
filing  an  entry  or  an  immediate  delivery 
at  the  time  of  release. 

The  Line  Release  system  does  not 
have  a  systemic  capability  to  distinguish 
between  an  entry  and  an  immediate 
delivery.  Accordingly,  §  142.42  provides 
that  applicants  state  on  the  data  loading 
sheet  whether  the  transactions  are  to  be 
considered  an  entry  or  an  immediate 
delivery.  This  parallels  the  election  of 
immediate  delivery  or  entry  that  is  made 
on  the  CF  3461  ALT.  Filers  wishing  to 
change  the  designation  of  their  form  of 
release  may  do  so  pursuant  to  §  142.51  if 
they  submit  to  the  district  director  a 
written  notice  noting  the  C-4  Code,  the 
change  of  designation,  and  the  effective 
date  the  change. 

Customs  is  currently  considering 
modifications  to  Line  Release  that  will 
enable  the  system  to  differentiate 
between  an  entry  and  an  immediate 
delivery.  Until  that  time  and  the 
regulations  are  amended  accordingly, 
participants  must  adhere  to  the 
procedures  set  forth  in  the  regulations 
published  today. 


Comment  Proposed  $  142.45(b)  should 
not  be  finalized  because  there  are 
problems  with  multiple  commodities 
being  processed  through  the  Line 
Release  system. 

Response:  Multiple  commodity 
processing  is  working  very  well  at  most 
Line  Release  sites.  While  in  some 
locations,  system  users  are  unfamiliar 
with  the  correct  handling  procedures  for 
processing  multiple  commodities  and  the 
errors  in  handling  cause  inconvenience, 
Customs  believes  that  the  correct 
solution  to  these  problems  is  not  to 
eliminate  multiple  commodity 
processing,  but  to  work  with  field  users 
and  trade  participants  to  correct  these 
errors  through  on-site  training. 

Comment  The  use  of  Line  Release  for 
Master  Monthly  Manifest  procedures 
should  be  included  in  the  regulations. 

Response:  Customs  disagrees.  While 
the  Customs  Omnibus  Budget  Reform 
Act  of  1989  provided  for  a  test  to 
convert  manual  monthly  entries  to  Line 
Release,  Customs  believes  that  these 
procedures  should  not  be  included  in  the 
regulations  at  this  time. 

Comment:  The  method  for  assigning 
entry  numbers  to  Line  Release 
transactions  should  be  changed  to  allow  r 
a  participant  to  provide  an  entry  number 
for  the  release  transaction,  rather  than 
having  the  system  assign  an  entry 
number  from  the  range  provided  by  the 
filer. 

Response:  Currently,  the  system  does 
not  have  this  capability.  Customs  agrees 
that  if  this  capability  existed,  this  would 
be  beneficial  to  some  users. 

Accordingly,  Customs  is  considering 
modifications  to  the  Line  Release 
system  which  would  allow  Customs  to 
release  transactions  with  filer  supplied 
numbers.  If  such  modifications  are 
made,  Customs  will  amend  the 
regulations  accordingly. 

Conclusion 

After  careful  consideration  of  the 
comments  received  and  further  review 
of  the  matter,  it  has  been  determined 
that  the  amendments  with  the 
modifications  discussed  above  should 
be  adopted. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  “major  rule”  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  these 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 


Federal  Register  /  Vol.  57,  No.  186  /  Thursday,  September  24,  19d2  /  Rules  and  Regulations 


i 


number  of  small  entities.  Accordingly, 
they  are  not  subject  to  the  regulatory 
analysis  or  other  requirements  of  5 
U.S.C.  603  and  604. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  regulation  is  in 
§  142.42.  The  collection  of  information 
has  been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1515- 
0181.  The  estimated  average  burden 
associated  with  this  collection  of 
information  is  25  hours  per  respondent 
or  recordkeeper,  depending  on 
individual  circumstances.  Comments 
concerning  the  accuracy  of  this  burden 
estimate  and  suggestions  for  reducing 
this  burden  should  be  directed  to  the 
U.S.  Customs  Service,  Paperwork 
Management  Branch,  Washington,  DC 
20229,  or  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Customs  Service,  Office  of  Information 
and  Regulatory  Affairs,  Washington,  DC 
20503. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 

List  of  Subjects  in  19  CFR  Part  142 

Customs  duties  and  inspection, 
Imports. 

Amendments  to  the  Regulations 

Parts  142  and  178,  Customs 
Regulations  (19  CFR  parts  142  and  178), 
are  amended  as  set  forth  below. 

PART  142-  ENTRY  PROCESS 

1.  The  authority  citation  for  part  142 
continues  to  read  a3  follows: 

Authority:  19  U.S.C.  66, 1448, 1484, 1624. 

2.  Part  142  is  amended  by  adding  a 
new  subpart  D  to  read  as  follows: 

Subpart  D — Line  Release 

Sec. 

142.41  Line  Release. 

142.42  Application  for  Line  Release 
processing. 

142.43  Line  Release  application  approval 
process. 

142.44  Entry  number  range. 

142.45  Use  of  bar  code  by  entry  filer. 

142.46  Presentation  of  invoice  and 
assignment  of  entry  number. 

142.47  Examinations  of  Line  Release 
transactions. 

142.48  Release  procedure. 

142.49  Deletion  of  C-4  Code. 


Sec. 

142.50  Line  Release  data  base  corrections  or 
changes. 

142.51  Changing  election  of  entry  or 
immediate  delivery. 

142.52  District-wide  and  multiple  district 
acceptance  of  Line  Release. 

§142.41  Line  Release. 

Line  Release  is  an  automated  system 
designed  to  release  and  tract  repetitive 
shipments.  It  is  a  method  of  entry  or 
immediate  delivery  extended  to 
importers  of  merchandise  which 
Customs  deems  to  be  repetitive  and  high 
volume.  Line  Release  may  be  used  only 
at  locations  approved  by  Customs  for 
handling  Line  Release. 

§  142.42  Application  for  Line  Release 
processing. 

In  order  to  obtain  approval  for 
processing  import  transactions  through 
Line  Release,  a  broker  or  importer  filing 
its  own  entries  (entry  filer)  must  submit 
an  application  to  the  District  Director, 
signed  by  the  entry  filer,  in  a  format 
described  as  a  Line  Release  Data 
Loading  Sheet.  The  application  must  be 
accompanied  by  a  representative 
sample  of  an  actual  commercial  invoice 
for  the  products  sought  to  be  processed 
under  line  Release.  The  Line  Release 
Data  Loading  Sheet  must  contain  the 
following  information  with  each 
information  element  appearing  on  a 
separate  line. 

(a)  District  or  port  where  application 
is  being  made. 

(b)  Initiating  Company  Information: 
name,  address,  city,  state,  contact 
person,  phone  number  of  contact  person, 
and  signature. 

(c)  Listing  of  all  districts  in  which  the 
initiating  company  has  filed  a  similar 
application  for  Line  Release. 

(d)  Country  of  origin  codes  (ISO  codes 
from  Annex  B  of  HTSUS)  for  the 
merchandise. 

(e)  Shipper  or  manufacturer 
information:  Name,  address,  city, 
province/state,  country,  postal  code, 
indication  by  noting  “M"  or  "S”  whether 
this  information  relates  to  a 
manufacturer  (M)  or  a  shipper  (S),  and 
manufacturer  identification  number  of 
the  shipper  or  manufacturer. 

(f)  Importer  information  (if  importer  is 
different  than  filer):  Name,  address,  city, 
state  and  country,  zip  code,  importer 
number,  bond  number,  and  surety  code. 

(g)  Entry  filer  information:  Name, 
importer  number,  filer  code,  bond 
number,  and  surety  code. 

(h)  Product  information:  Product 
description,  manifest  unit  of  measure, 
HTSUS  number  described  to  sub¬ 
heading  level  for  particular  product  or 
range  of  HTSUS  numbers  at  sub-heading 


levels  for  multiple  products  for  which 
Line  Release  is  sought. 

(i)  Election  of  whether  the  Line 
Release  transaction  is  to  be  considered 
an  entry  or  an  immediate  delivery. 

§  142.43  Line  Release  application  approval 
process. 

(a)  District  review.  The  District 
Director  shall  review  each  Line  Release 
application  is  determined  whether  the 
shipments  qualify  for  Line  Release 
processing.  The  District  Director  may 
contact  the  applicant  for  further 
information,  if  necessary.  An 
application  that  fails  to  elect  whether 
the  Line  Release  transaction  is  to  be 
considered  an  entry  or  an  immediate 
delivery  will  be  returned  to  the 
applicant.  If  all  required  information  is 
submitted,  the  application  will  be 
forwarded  to  Headquarters  for  final 
processing. 

(b)  Assignment  of  C-4  Codes.  A  C-4 
Code  (Common  Commodity 
Classification  Code),  which  is  a  unique 
code  identifying  the  shipper  or 
manufacturer,  importer,  entry  filer,  and 
the  product  for  each  Line  Release 
shipment,  shall  be  assigned  by 
Headquarters  to  each  application 
approved  for  Line  Release. 

Headquarters  shall  annotate  each 
approved  application  with  a  C-4  Code 
an  return  the  application  to  the  District 
Director  who  shall  return  the  approved 
application  to  the  entry  filer. 

(c)  Denial  of  Line  Release  application. 
If  the  District  Director  is  considering  the 
denial  of  a  Line  Release  application, 
consideration  shall  be  given  to  whether 
an  application  by  the  same  filer  for  the 
same  transaction  has  been  approved  in 
another  district.  If  there  is  not  a 
approved  application  in  another  district 
the  District  Director  determines  that  the 
application  shall  be  denied,  the 
application  shall  be  noted  denied  and 
returned  to  the  entry  filer  without  a  C-4 
Code  annotation  by  the  District  Director. 
If  an  application  has  been  approved  in 
another  district,  but  the  District  Director 
still  questions  whether  the  application 
should  be  approved  in  his  district,  the 
District  Director  shall  forward  the 
application  to  the  Assistant 
Commissioner,  Office  of  Information 
Management.  The  Office  of  Information 
Management  will  review  the  application 
and  will  notify  the  District  Director  of 
the  final  determination. 

§  142.44  Entry  number  range. 

After  an  application  for  Line  Release 
has  received  final  approval,  filers  must 
provide  the  District  Director,  in  writing, 
with  a  range  of  entry  numbers  for  use  in 
the  system  so  that  an  entry  number  can 
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be  assigned  automatically  to  each  Line 
Release  transaction.  For  the  purposes  of 
this  subpart,  ‘‘entry  number”,  when  the 
release  is  an  immediate  delivery,  merely 
refers  to  the  Line  Release  transaction 
number;  this  number  does  not  become 
the  actual  entry  number  until  an  entry 
for  the  merchandise  released  under  the 
immediate  delivery  procedure  is  filed.  A 
separate  range  must  be  provided  for 
each  Line  Release  site  in  the  district. 
These  entry  numbers  shall  be  used  for 
assignment  within  the  Line  Release 
system.  Entry  filers  shall  not  assign 
these  numbers  to  other  entry 
transactions. 

§  142.45  Use  of  bar  code  by  entry  filer. 

(a)  Printing  ofC-4  Code.  Upon  receipt 
of  an  approved  Line  Release  application, 
the  entry  filer,  in  accordance  with 
instructions  from  the  District  Director, 
shall  preprint  invoices  with  the  C-4 
Code  in  bar  code  and  alpha-numeric 
format  or  print  labels  with  the  necessary 
information.  Bar  codes  shall  be  printed 
in  accordance  with  the  specifications 
states  in  Customs  Publication  561  ( Line 
Release  Overview).  Labels  or  preprinted 
invoices  also  shall  state  the  name  of  the 
shipper  or  manufacturer  of  the  product 
and  the  name  of  the  importer  of  record, 
if  other  than  the  entry  filer,  above  the 
bar  code  and  the  name  of  the  entry  filer 
and  a  product  description  below  the  bar 
code. 

(b)  Multiple  commodity  processing. 
Multiple  commodity  processing  allows 
more  than  one  product  to  be  released 
under  one  entry  number.  The  shipper/ 
manufacturer,  importer  of  record  and 
the  entry  filer  must  be  the  same.  The 
product  description  is  the  only  variable 
allowed.  The  commodities  should  be 
listed  on  one  invoice  with  C-4  Code 
labels  for  each  commodity  attached  to 
the  invoice. 

(c)  Distribution  of  labels.  If  labels  are 
used,  the  labels  shall  be  affixed  to  the 
invoices  in  accordance  with  instructions 
from  the  District  Director.  The  entry  filer 
may  either  affix  the  labels  or  distribute 
the  labels  to  the  shippers/manufacturers 
and  instruct  them  in  the  use  and 
placement  of  the  labels. 

§  142.46  Presentation  of  invoice  and 
assignment  of  entry  number. 

(a)  Presentation  of  invoice.  When 
merchandise  that  has  been  approved  for 
Line  Release  is  imported  at  a  Line 
Release  site,  the  carrier,  importer  or  filer 
shall  present  Customs  with  an  invoice 
with  the  bar  code  or  codes  printed  or 
affixed  and,  according  to  the  method  of 
transportation,  the  appropriate  manifest 
document. 

(b)  Verification  of  data.  If  after 
scanning  the  bar  code  at  the  Line 


Release  site,  the  Customs  officer  verifies 
the  data  on  the  bar  code  with  the 
information  on  the  invoice,  he  will  key 
the  quantity  on  the  invoice  and  an  entry 
number  will  be  automatically  assigned 
to  the  transaction.  If  there  are  any 
differences  between  the  system  data 
and  the  invoice  and  bar  code,  including 
any  differences  in  entry  filer,  the 
Customs  officer  shall  order  an 
examination. 

(c)  Other  agency  documentation.  If  the 
Line  Release  shipment  requires  other 
agency  documentation,  the  Customs 
officer  at  the  Line  Release  site  will  be 
alerted  to  that  requirement 
electronically  when  he  verifies  the  data 
on  the  bar  code  with  the  information  on 
the  invoice.  If  the  required  form  is 
presented  to  the  officer  with  the 
documentation  package,  the  shipment 
may  be  released. 

§  142.47  Examinations  of  Line  Release 
transactions. 

(a)  General.  Merchandise  imported 
under  Line  Release  generally  may  be 
released  without  further  Customs 
processing.  Customs,  however,  may 
choose  to  inspect  any  Line  Release 
shipment.  Examinations  may  be  either 
specifically  ordered  by  the  Customs 
officer  or  random. 

(b)  Voiding  of  Line  Release 
Transaction.  Customs  may  void  a  Line 
Release  transaction  because  of  an 
examination.  If  this  occurs,  Customs  will 
return  the  invoice  to  the  carrier,  and  the 
entry  filer,  in  order  to  enter 
merchandise,  shall  prepare  and  submit 
either  a  CF  3461  or  3461  Alternate. 

§  142.48  Release  procedure. 

(a)  General.  When  the  Customs  officer 
at  the  Line  Release  site  determines  that 
a  shipment  is  ready  for  release,  release 
data,  consisting  of  the  entry  number,  the 
date  and  time  of  release,  the  inspector’s 
badge  number,  the  quantity  and  unit  of 
measure,  and  the  C-4  Code  will  be 
printed  on  the  invoice  and  the  manifest 
document  and,  when  other  agency 
documentation  is  presented,  may  be 
printed  on  that  documentation.  The 
invoice  shall  be  returned  to  the  entry 
filer  and  the  manifest  document  shall  be 
retained  by  Customs. 

(b)  Notification  to  non-ABI 
participants.  The  returned  invoice  with 
the  release  data  shall  be  the  release 
notification  to  non-ABI  participants. 

(c)  Notification  to  ABI participants.  If 
the  Line  Release  entry  filer  is  an 
operational  ABI  participant,  the  filer 
shall  receive  an  electronic  notification 
of  the  release  consisting  of  the  importer 
of  record  number,  the  district/port  of 
entry,  the  filer  code,  the  entry  number, 
the  date  and  time  of  release,  the 


manufacturer  code,  the  quantity  and 
unit  of  measure,  the  release  site,  the 
HTSUS  number(s),  the  C-4  Code  and  the 
country  or  countries  of  origin. 

§  142.49  Deletion  of  C-4  Code. 

(a)  By  Customs.  A  District  Director 
may  temporarily  or  permanently  delete 
an  entry  filer’s  C-4  Code  without 
providing  the  participant  with  any 
justification  and  without  prior 
notification  in  cases  of  willfulness  or 
when  public  health,  interest,  or  safety  so 
requires,  thereby  revoking  the  filer’s  use 
of  Line  Release. 

(b)  By  entry  filer.  Entry  filers  may 
delete  C-4  Codes  from  Line  Release  by 
notifying  the  District  Director  in  writing 
on  a  Deletion  Data  Loading  Sheet.  Such 
notification  shall  state  the  C-4  Code 
which  is  to  be  deleted,  the  district  or 
port  where  the  C-4  Code  is  to  be  deleted 
and  the  reason  for  the  requested 
deletion.  A  copy  of  the  originally 
approved  Data  Loading  Sheet  must  be 
submitted  with  the  Deletion  Data 
Loading  Sheet.  If  only  a  temporary 
deletion  is  desired,  the  filer  shall  state 
the  requested  effective  date  for  the 
deletion  and  the  date  the  C-4  Code  is 
requested  to  be  returned  to  Line  Release 
processing. 

§142.50  Line  Release  data  base 
corrections  or  changes. 

The  applicant  shall  notify  the  District 
Director  of  any  changes  in  names, 
importer  or  filer  numbers  or  bond 
information  on  a  Line  Release  Data 
Loading  Sheet  as  soon  as  possible. 
Notification  shall  be  accomplished  by 
the  submission  of  a  copy  of  the  original 
loading  sheet  with  a  Correction  Data 
Loading  Sheet. 

§  142.51  Changing  election  of  entry  or 
immediate  delivery. 

An  applicant  w'ho  has  already 
received  a  C-4  Code  and  wishes  to 
change  the  election  chosen  on  his  Line 
Release  application  as  to  whether  the 
release  should  be  considered  an  entry  or 
an  immediate  delivery  must  submit  a 
letter  requesting  such  change  to  the 
district  director  where  the  C-4  Code  is 
used.  This  letter  must  include  the  C-4 
Code  to  be  changed  and  the  date  the 
change  is  to  be  effective.  If  the 
requested  change  is  for  a  temporary 
time  period,  the  letter  shall  include  the 
date  the  releases  are  to  return  to  the 
release  type  originally  requested. 
Applications  that  fail  to  state  the 
effective  dates  of  the  changes  requested 
will  be  returned  to  the  applicant. 
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§  142.52  District-wide  and  multiple  district 
acceptance  of  Line  Release. 

(a)  District-wide  processing.  If  a  C-4 
Code  has  been  approved  by  a  District 
Director,  the  C-4  Code  may  be  used  at 
any  Line  Release  site  in  the  district. 

(B)  Multiple  district  processing.  In 
order  for  a  C-4  Code  approved  in  one 
district  to  be  used  in  another  district,  the 
entry  filer  must  submit  an  application  to 
the  District  Director  of  the  other  district. 
While  uniform  criteria  shall  be  applied 
to  approving  similar  shipments  for  Line 
Release  in  all  districts,  a  District 
Director  may  exercise  his  discretion  to 
deny  Line  Release  in  a  district  even 
though  a  similar  shipment  may  be 
approved  in  another  district. 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178, 
Customs  Regulations  (19  CFR  part  178) 
continues  to  read  as  follows: 

Authority:  5.  U.S.C.  301;  19  U.S.C.  1624,  44 
U.S.C.  3501  et  seq. 

2.  Section  178.2  is  amended  by 
inserting  the  following  in  the 
appropriate  numerical  sequence 
according  to  the  section  number  under 
the  column  indicated: 


§  178.2  Listing  of  OMB  Control  Numbers. 


19  CFR  section 

Description 

OMB 

control  No. 

§  142.42 . 

1515-0183 

application. 

Approved:  September  18, 1992. 

Carol  Hallett, 

Commissioner  of  Customs. 

Peter  K.  Nunez, 

Assistant  Secretary  of  Treasury. 

[FR  Doc.  92-23238  Filed  9-23-92;  8:45  am] 
BILLING  CODE  4820-02-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
20  CFR  Part  404 
RIN  0960-AD15 

Federal  Old-Age,  Survivors  and 
Disability  Insurance  Benefits;  Revision 
of  Appendices,  Tables,  and  Lists 

agency:  Social  Security  Administration, 
HHS. 

action:  Final  rules. 

summary:  In  these  final  regulations,  we 
update  various  appendices,  tables,  and 


lists  in  regulations  on  Federal  old-age, 
survivors,  and  disability  insurance.  All 
update  information  is  based  on 
determinations  by  the  Secretary  of 
Health  and  Human  Services  previously 
published  in  the  Federal  Register 
pursuant  to  statutory  authority. 

EFFECTIVE  OATES:  September  24, 1992. 

The  determinations  on  which  these 
regulations  are  based  were  effective  on 
the  dates  they  were  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phyllis  E.  Green,  Legal  Assistant,  Office 
of  Regulations,  Social  Security 
Administration,  6401  Security  Blvd., 
Baltimore,  MD  21235,  (410)  966-9822. 
SUPPLEMENTARY  INFORMATION:  Part  404 
of  20  CFR  contains  various  appendices, 
tables,  and  lists  that  show  quarter  of 
coverage  amounts,  average  of  total 
wages,  benefit  formulas,  minimum 
Social  Security  earnings  to  qualify  for  a 
year  of  coverage  after  1950  for  purposes 
of  the  special  minimum  primary 
insurance  amount,  special  minimum 
primary  insurance  amount  and  related 
maximum  family  benefits,  percentage  of 
increases  in  the  primary  insurance 
amount,  and  the  contribution  and 
benefit  base  amounts.  The  appendices, 
tables,  and  lists  in  the  CFR  have  not 
been  updated  for  several  years  and, 
therefore,  do  not  contain  current 
information. 

Revision  of  Information 

In  these  final  regulations,  we  revise 
various  appendices,  tables,  and  lists  in 
20  CFR  part  404  by  using  information 
that  we  previously  published  in  the 
Federal  Register. 

1.  The  appendix  to  subpart  B  is 
updated  by  adding  quarter  of  coverage 
amounts  for  the  years  1988  through  1992. 

2.  The  appendices  to  subpart  C  are 
updated  by  revising  appendices  I,  II,  IV. 
V,  VI,  and  VII  by  adding  information  for 
additional  years.  Appendices  II  and  VI 
are  reformatted  for  conciseness  and  to 
improve  readability.  The  heading  of 
Appendix  IV  is  revised  and  the  chart 
reformatted  to  reflect  more  accurately 
minimum  Social  Security  earnings 
needed  to  qualify  for  a  year  of  coverage 
after  1950. 

Due  to  the  amendment  of  section 
215(i)(4)  of  the  Act  by  section  12105  of 
Public  Law  99-272,  updated  benefit 
amounts  shown  in  appendix  III  are  no 
longer  required  to  be  published  in  the 
Federal  Register.  Therefore,  appendix  III 
is  not  updated  with  current  benefit 
amounts.  However,  the  introductory 
paragraphs  to  appendix  III  explain  how 
to  compute  the  current  benefit  amount 
using  the  table  shown  and  the 
percentage  of  increase  in  appendix  VI. 


3.  The  contribution  and  benefit  base 
amounts  shown  in  subpart  E  at 
§  404.429(c)(1)  and  in  subpart  K  at 
§  404.1047  and  §  404.1096(b)  are 
updated. 

Federal  Register  References 

The  dollar  amounts,  benefit  formulas, 
benefit  tables,  and  percentage  amounts 
for  the  periods  shown  in  this  update  of 
appendices,  tables,  and  lists  are 
contained  in  various  notices  published 
in  the  Federal  Register  as  follows: 

FR  Reference:  53  FR  43932  (10/31/88), 
54  FR  45801  (10/31/89),  54  FR  53751  (12/ 
29/89),  55  FR  45856  (10/31/90),  56  FR 
55325  (10/25/91). 

Regulatory  Procedures 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  (APA) 
notice  of  proposed  rulemaking  and 
public  comment  procedures  specified  in 
5  U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basis  that 
they  are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C. 
553(b)(B),  good  cause  exists  for  waiver 
of  notice  of  proposed  rulemaking  and 
public  comment  procedures  in  these 
regulations  because  we  are  only 
reflecting  information  published  in  the 
Federal  Register  which  is  not 
discretionary  and  which  does  not 
involve  the  setting  of  policy.  Therefore, 
opportunity  for  prior  public  comment  is 
unnecessary  and  these  amendments  are 
being  issued  as  final  rules. 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291.  These  final  regulations  do 
not  result  in  additional  costs  or  savings 
or  otherwise  meet  the  threshold  criteria 
of  Executive  Order  12291  because  they 
merely  update  the  appendices,  tables, 
and  lists  with  information  previously 
published  in  the  Federal  Register  in 
accordance  with  various  provisions  of 
the  Act.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget. 
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We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  these  regulations  will  affect 
only  individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Public 
Law  96-354,  the  Regulatory  Flexibility 
Act,  is  not  required. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  Nos.  93.802,  Social  Security 
Disability  Insurance:  93.803,  Social  Security 
Retirement  Insurance;  93.804  Social  Security 
Survivors  Insurance.) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure,  Death  benefits,  Disability 
benefits,  Reporting  and  recordkeeping 
requirements,  Old-Age,  Survivors  and 
disability  insurance. 

Dated:  June  11, 1992. 

Gwendolyn  S.  King, 

Commissioner  of  Social  Security. 

Approved:  July  22, 1992. 

Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

For  the  reasons  set  out  in  the 
preamble,  subparts  B,  C,  E,  and  K  of  part 
404  in  chapter  III  of  title  20  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

1.  The  authority  citation  for  part  404, 
subpart  B  continues  to  read  as  follows: 

Authority:  Secs.  205(a),  212,  213,  214,  216, 
217,  223.  and  1102  of  the  Social  Security  Act; 
42  U.S.C.  405(a),  412,  413,  414,  416,  417,  423, 
and  1302. 

2.  The  appendix  to  subpart  B  is 
amended  by  adding  the  amounts  for 
1988  through  1992  to  the  table  to  read  as 
follows: 

Appendix  to  Subpart  B  of  Part  404 — 
Quarter  of  Coverage  Amounts  for 
Calendar  Years  After  1978 


Calendar  year 

Amount 

needed 

• 

* 

# 

1988 . 

$470 

1989 . 

500 

1990 . 

520 

1991 . 

540 

1992 . 

570 

3.  The  authority  citation  for  part  404, 
subpart  C  continues  to  read  as  follows: 

Authority:  Secs.  202(a),  205(a),  215,  and 
1102  of  the  Social  Security  Act;  42  U.S.C. 
402(a),  405(a),  415,  and  1302. 


amended  as  follows: 

A.  Appendix  I  is  amended  by  adding 
amounts  for  1986  through  1990  to  the 
table  to  read  as  follows: 

Appendix  I  to  Subpart  C  of  Part  404 — 
Average  of  the  Total  Wages  for  Years 
After  1950 


Average  of 


Calendar  year  the  total 

wages 

1986  . ». .  17,321.82 

1987  .  18,426.51 

1988  .  19,334.04 

1989  .  20,099.55 

1990  .  21,027.98 


B.  Appendix  II  is  revised  to  read  as 
follows: 

Appendix  II  of  Subpart  C  of  Part  404 — 
Benefit  Formulas  Used  With  Average 
Indexed  Monthly  Earnings 

As  explained  in  §  404.212,  we  use  one 
of  the  formulas  below  to  compute  your 
primary  insurance  amount  from  your 
average  indexed  monthly  earnings 
(AIME).  To  select  the  appropriate 
formula,  we  find  in  the  left-hand  column 
the  year  after  1978  in  which  you  reach 
age  62,  or  become  disabled,  or  die 
before  age  62.  The  benefit  formula  to  be 
used  in  computing  your  primary 
insurance  amount  is  on  the  same  line  in 
the  right-hand  columns.  For  example,  if 
you  reach  age  62  or  become  disabled  or 
die  before  age  62  in  1979,  then  we 
compute  90  percent  of  the  first  $180  of 
AIME,  32  percent  of  the  next  $905  of 
AIME,  and  15  percent  of  AIME  over 
$1,085.  After  we  figure  your  amount  for 
each  step  in  the  formula,  we  add  the 
amounts.  If  the  total  is  not  already  a 
multiple  of  $0.10,  we  round  the  total  as 
follows: 

(1)  For  computations  using  the  benefit 
formulas  in  effect  for  1979  through  1982, 
we  round  the  total  upward  to  the 
nearest  $0.10,  and 

(2)  For  computations  using  the  benefit 
formulas  in  effect  for  1983  and  later,  we 
round  the  total  downward  to  the  nearest 
$0.10. 


Benefit  Formulas 


Year  you  reach 
age  62  1 

90 
per¬ 
cent  of 
the 
first— 

plus  32 
percent 
of  the 
next— 

plus  15 
percent 
of  AIME 
over— 

1979 . 

$180 

$905 

$1,085 

1990 . 

194 

977 

1,171 

1981 . 

211 

1,063 

1,274 

1982 . 

230 

1,158 

1,388 

Year  you  reach 
age  62  1 

90 
per¬ 
cent  of 
the 
first— 

plus  32 
percent 
of  the 
next— 

plus  15 
percent 
of  AIME 
over— 

1983 . 

254 

1,274 

1,528 

1984 . 

267 

1,345 

1,612 

1985 . 

280 

1,411 

1,691 

1986 . 

297 

1,493 

1,790 

1987 . 

310 

1,556 

1,866 

1988 . 

319 

1,601 

1,922 

1989 . 

339 

1,705 

2,044 

1990 . 

356 

1,789 

2,145 

1991 . 

370 

1,860 

2,230 

1992 . 

387 

1,946 

2,333 

1  Or  become  disabled  or  die  before  age  62. 


C.  Appendix  IV  is  revised  to  read  as 
follows: 

Appendix  IV  of  Subpart  C  of  Part  404 — 
Earnings  Needed  for  a  Year  of  Coverage 
After  1950 


Minimum  Social  Security  Earnings  To 
Qualify  for  a  Year  of  Coverage 
After  1950  for  Purposes  of  the— 


Year 

Special 

minimum 

primary 

insurance 

amount 

Benefit 
computations 
described  in 
section 
404.213(d)  2 

1951-1954 . 

$900 

$900 

1955-1958 . 

1,050 

1,050 

1959-1965 . 

1,200 

1,200 

1966-1967 . 

1,650 

1,650 

1968-1971  . 

1,950 

1,950 

1972 . 

2,250 

2,250 

1973 . 

2,700 

2,700 

1974 . 

3,300 

3,300 

1975 . 

3,525 

3,525 

1976 . 

3,825 

3,825 

1977 . 

4,125 

4,125 

1978 . 

4,425 

4,425 

1979 . 

4,725 

4,725 

1980 . 

5,100 

5,100 

1981 . 

5,550 

5,550 

1982 . 

6,075 

6,075 

1983 . 

6,675 

6,675 

1984 . 

7,050 

7,050 

1985 . 

7.425 

7,425 

1986 . 

7,875 

7,875 

1987 . 

8,175 

8,175 

1988 . 

8,400 

8,400 

1989 . 

8,925 

8,925 

1990 . 

9,525 

9,525 

1991 . 

5,940 

9,900 

1992 . 

6,210 

10,350 

2  Applies  only  to  certain  individuals  with  pensions 
from  noncovered  employment. 

Note:  For  1951-78,  the  amounts  shown  are 
25  percent  of  the  contribution  and  benefit 
base  (the  contribution  and  benefit  base  is  the 
same  as  the  annual  wage  limitation  as  shown 
in  §  404.1047)  in  effect.  For  years  after  1978, 
however,  the  amounts  are  25  percent  of  what 
the  contribution  and  benefit  base  would  have 
been  if  the  1977  Social  Security  Amendments 
had  not  been  enacted,  except,  for  special 
minimum  benefit  purposes,  the  applicable 
percentage  is  15  percent  for  years  after  1990. 
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D.  Appendix  V  is  amended  by  adding 
tables  for  December  1987,  December 
1988,  December  1989,  December  1990, 
and  December  1991  to  read  as  follows: 

Appendix  V  of  Subpart  C  of  Part  404 — 
Computing  the  Special  Minimum 
Primary  Insurance  Amount  and  Related 
Maximum  Family  benefits 


December  1987 


December  1989— Continued 


I.  Years  of  coverage 


li.  Primary 
insurance 
amount 


III. 

Maximum 

family 

benefit 


I.  Years  of  coverage 


***** 

E.  Appendix  VI  is  revised  to  read  as 
follows: 

Appendix  VI  of  Subpart  C  of  Part  404 — 
Percentage  of  Automatic  Increases  in 
Primary  Insurance  Amounts  Since  1978 


Effective  date 

Percentage 

increase 

06/79 . 

9.9 

06/80  . 

14.3 

06/81  . 

11.2 

06/82 . 

7.4 

12/83 . 

3.5 

12/84 . 

3.5 

12/85 . 

3.1 

12/86 . 

1.3 

12/87 . 

4.2 

12/88 . 

4.0 

12/89 . 

4.7 

12/90 . 

5.4 

12/91 . 

3.7 

F.  Appendix  VII  is  amended  by  adding 

yearly  amounts  for  1988  through  1992  to 
read  as  follows: 

Appendix  VII  of  Subpart  C  of  Part  404 — 
“Old-Law”  Contribution  and  Benefit 
Base 


***** 


Year  Amount 


1988  _ 33.600 

1989  . 35,700 

1990  .  38,100 

1991  . 39,600 

1992  .  41.400 


5.  The  authority  citation  for  part  404, 
subpart  E  continues  to  read  as  follows: 

Authority:  Secs.  202,  203,  204(a)  and  (e), 
205(a),  222(b),  223(e),  224,  227,  and  1102  of  the 
Social  Security  Act;  42  U.S.C.  402,  403,  404(a) 
and  (e),  405(a),  422(b),  423(e),  424,  427,  and 
1302. 

6.  Section  404.429(c)(1)  is  amended  by 
adding  yearly  amounts  for  1988  through 
1992  to  the  table  to  read  as  follows: 

§  404.429  Earnings;  defined. 
***** 

(c)  *  *  * 

(1)  Remuneration  that  exceeds  the 
calendar  year  amount  as  follows: 


Calendar  year  Amount 


1988  . 45,000 

1989  .  48.000 

1990  . 51,300 

1991  .  53,400 

1992  . 55,500 


$33.00 

65.70 

98.70 
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7.  The  authority  citation  for  part  404. 
subpart  K  is  revised  to  read  as  follows: 

Authority:  Secs.  205(a),  209.  210.  211.  229(a). 
230.  231,  and  1102  of  the  Social  Security  Act; 
42  U.S.C.  405(a).  409,  410.  411.  429(a),  430.  431. 
and  1302;  sec.  1704  of  Pub.  L  99-514;  100  Stat. 
2779:  sec.  8013  of  Pub.  L.  100-647;  102  Stat. 
3789. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 

Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  203  and  234 

[Docket  No.  N-92-3479;  FR-3307-N-01] 


8.  Section  404.1047  is  amended  by 
adding  amounts  for  1988  through  1992  to 
read  as  follows: 

§  404.1047  Annual  wage  limitation. 


Calendar  year 

Wage 

limitation 

1988 . 

45,000 

1989 . 

48,000 

1990..  •  _ _ .... 

51,300 

1991 . 

53,400 

1992 . 

55,500 

9.  Section  404.1096  is  amended  by 

adding  amounts  for  1988  through  1992  to 

the  table  to  read  as  follows: 

§  404.1096  Self -employment  income. 

*  •  •  #  * 

* 

(b)  ‘  *  * 

(1)  *  *  * 

Taxable  year 

|  Amount 

Beginning  In  1 988 _ 

.  45,000 

Beginning  in  1 989 . 

.  48,000 

Beginning  In  1990 . 

.  51,300 

Beginning  in  1991 _ _ 

—  53,400 

Beginning  in  1992 _ _ 

.  55,500 

♦  * 


[FR  Doc.  92-23101  Filed  9-23-92:  8:45  am) 

BILLING  CODE  41SO-2S-M 


Loan  and  Mortgage  Insurance; 

Changes  to  the  Maximum  Loan  and 
Mortgage  Limits  for  Single  Family 
Residences  and  Condominiums 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  revisions  to  FHA 
maximum  loan  and  mortgage  limits  for 
high-cost  areas. 

summary:  This  Notice  amends  the  list  of 
areas  eligible  for  “high-cost"  loan  and 
mortgage  limits  under  certain  of  HUD’s 
insuring  authorities  under  the  National 
Housing  Act  (NHA)  by  increasing  the 
mortgage  limits  for  Mathews  and 
Middlesex  Counties,  VA;  Charlotte 
County.  FL;  Bartholomew  County.  IN; 
Bonneville  County,  ID;  Cowlitz, 

Jefferson,  and  Skagit  Counties,  WA  and 
the  Olympia,  WA  MSA;  and  by  adding 
to  the  list  of  high  cost  areas:  Garrett 
County,  MD;  Iredell  County,  NC;  and 
Wasatch  County,  UT.  Loan  and 
mortgage  limits  are  adjusted  in  an  area 
when  the  Secretary  determines  that 
middle-and  moderate-income  persons 
have  limited  housing  opportunities 
because  of  high  prevailing  housing  sales 
prices. 

EFFECTIVE  DATE:  September  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  single  family:  Morris  Carter, 

Director,  Single  Family  Development 
Division,  room  9272;  telephone  (202) 
708-2700.  For  manufactured  homes: 
Robert  J.  Coyle,  Director,  Title  I 
Insurance  Division,  room  9158; 
telephone  (202)  708-2880;  451  Seventh 
Street  SW.,  Washington,  DC  20410. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Housing  Act,  12  U.S.C. 
1703  and  1709  et.  seq.,  authorizes  HUD 
to  insure  loans  and  mortgages  for  single 
family  residences  (from  one-  to  four- 
family  structures),  condominiums, 
manufactured  homes,  manufactured 
home  lots,  and  manufactured  homes  and 
lots  in  combination.  The  NHA,  as 


amended  by  the  Housing  and 
Community  Development  Amendments  _ 
of  1980  and  the  Housing  and  Community 
Development  Amendments  of  1981, 
permits  HUD  to  increase  the  maximum 
loan  and  mortgage  limits  under  most  of 
these  programs  to  reflect  regional 
differences  in  the  cost  of  housing.  In 
addition,  section  214  of  the  NHA 
provides  for  special  high-cost  limits  for 
insured  mortgages  in  Alaska,  Guam. 
Hawaii,  and  the  Virgin  Islands. 

The  last  comprehensive  list  of  high- 
cost  areas  was  published  on  August  1. 
1991  (56  FR  36980),  listing  all  areas 
eligible  for  "high-cost"  loan  and 
mortgage  limits  under  certain  of  HUD’s 
insuring  authorities  under  the  National 
Housing  Act,  and  the  applicable  limits 
for  each  area.  Amendments  to  the 
annual  listing  were  published  on 
December  27, 1991  (56  FR  66975)  and 
April  13, 1992  (57  FR  12715). 

This  Document 

Today's  document  increases  high-cost 
loan  and  mortgage  limits  for  Mathews 
and  Middlesex  Counties,  VA;  Charlotte 
County,  FL;  Bartholomew  County,  IN; 
Bonneville  County,  ID;  Cowlitz, 

Jefferson,  and  Skagit  Counties,  WA  and 
the  Olympia,  WA  MSA;  and  adds  high- 
cost  loan  and  mortgage  limits  for  Garrett 
County,  MD;  Iredell  County,  NC;  and 
Wasatch  County,  UT. 

This  document  lists  each  high-cost 
area,  with  applicable  limits  for  single 
family  residences  (including 
condominiums)  insured  under  sections 
203(b),  234(d)  and  214  of  the  National 
Housing  Act.  For  guidance  concerning 
the  effect  of  these  revised  limits  on 
insurance  maximums  applicable  to 
manufactured  homes  and  lots,  please 
consult  the  annual  list  of  high  cost  areas 
published  on  August  1, 1991  (56  FR 
36980). 

List  of  Subjects 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
Improvement,  Loan  Programs — housing 
and  community  development,  Mortgage 
insurance,  Reporting  and  recordkeeping 
requirements,  Solar  energy. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department  is 
publishing  the  revised  dollar  limitations 
as  follows: 


Market  area  designation  and  local  jurisdictions 


1 -family  and 
condo  unit 


2-famtty  3-family 


Region  til— HUD  Field  Office— Richmond 


4-family 


Mathews  County.  VA 


$88,300 


$99,450 


$120,800 


$139,400 
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Market  area  designation  and  local  jurisdictions 

1 -family  and 
condo  unit 

2 -family  * 

3-famity 

4-family 

96,400 

108,600 

131,950 

152,250 

HUD  Field  Office— Baltimore 


85,500 

96,300 

117,000 

135,000 

Region  IV— HUD  Field  Office— Greensboro 

78,700 

88,600 

107,700 

124,250 

Region  IV— HUD  Field  Office— Coral  Gables 

75,050 

84,500 

102,700 

118,500 

Region  V— HUD  Field  Office — Indianapolis 


Bartholomew  County,  IN . 

85,000 

95,750 

116,350 

134,250 

Region  VIII— HUD  Field  Office— Salt  Lake  City 

Wasatch  County,  UT . 

74,000 

83,450 

117,000 

Region  X— HUD  Field  Office— Boise 


Bonneville  County,  ID 


76,000 


85,600 


104,000 


120,000 


HUD  Field  Office— Seattle 


Cowlitz  County,  WA . 

75,250 

84,750 

103,000 

118,850 

I  Jefferson  County,  WA . 

124,875 

140,600 

170,200 

197,950 

Skagit  County,  WA . . 

103,550 

116,600 

141,700 

163,500 

Olympia,  WA  MSA  Thurston  County . 

95,900 

108,000 

131,200 

151,400 

Dated:  September  21, 1992. 

Arthur  ].  Hill, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  92-23226  Filed  9-23-92;  8:45  am] 
BILLING  CODE  4210-27-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
26CFR  Part  31 
[T.D.  84361 
RIN  1545-AP91 

Deposits  of  Employment  Taxes 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  Regulations. 

summary:  This  document  contains  final 
regulations  relating  to  the  deposit  of 
Federal  employment  taxes  (including 
railroad  retirement  taxes).  These  final 
regulations  replace  the  current 
employment  tax  deposit  system  with  a 
new  system  that  is  significantly  simpler 
and  easier  to  understand  and  apply.  The 
new  system  will  reduce  burden  and 
compliance  costs  for  employers, 
particularly  small  businesses. 

DATES:  The  final  regulations  are 


effective  January  1, 1993,  and  apply  to 
the  deposit  of  employment  taxes 
attributable  to  payments  made  after 
December  31, 1992.  A  special 
transitional  rule  for  one  year  is  provided 
for  all  employers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vincent  G.  Surabian,  telephone  (202) 
622-6232  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  Monday,  May  18, 1992,  the  Internal 
Revenue  Service  published  in  the 
Federal  Register  (57  FR  21045)  proposed 
amendments  to  the  Employment  Tax 
Regulations  (26  CFR  part  31)  under 
section  6302  of  the  Internal  Revenue 
Code.  Written  comments  responding  to 
the  notice  were  received  and  a  public 
hearing  was  held  on  August  3, 1992. 
After  consideration  of  all  written  and 
oral  comments  regarding  the  proposed 
amendments,  those  amendments  are 
adopted  as  revised  by  this  Treasury 
Decision. 

Explanation  of  Provisions 

In  General 

A.  Current  Tax  Deposit  System 
The  current  rules  relating  to  the  deposit 


of  Federal  employment  taxes  (including 
railroad  retirement  taxes)  are 
complicated  and  confusing  to  many 
taxpayers.  The  existing  rules  require 
employers  to  monitor  and  accumulate 
employment  taxes  from  payday  to 
payday  until  one  of  four  separate 
deposit  rules  (quarterly,  monthly,  eighth- 
monthly,  or  daily)  is  triggered.  The 
eighth-monthly  deposit  rule  is 
particularly  complicated.  In  addition, 
employers  may  have  difficulty 
determining  when  deposits  are  due  and 
can  inadvertently  switch  from  one  rule 
to  another  within  the  same  calendar 
quarter.  The  problems  associated  with 
the  current  system  frequently  result  in 
the  imposition  of  penalties  for 
inadvertent  failures  to  make  timely 
desposits. 

B.  New  Tax  Deposit  System 

The  new  regulations  simplify  the 
employment  tax  deposit  system, 
replacing  the  current  system  with  a  new 
system  that  is  easier  to  understand  and 
that  provides  employers  with  up-front 
certainty  in  determining  their  deposit 
obligations.  The  new  system  will  reduce 
burden  and  compliance  costs  for 
employers,  particularly  small 
businesses. 

The  new  tax  deposit  regulations  treat 
an  employer  in  one  of  two  ways.  An 
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employer  is  either  a  “monthly  depositor” 
or  a  “semi-weekly  depositor.” 

An  employer’s  status  as  a  monthly 
depositor  or  a  semi-weekly  depositor 
will  be  known  before  the  beginning  of 
each  calendar  year  and  will  be 
determined  annually,  based  on  the 
employer’s  employment  tax  reporting 
history.  The  determination  is  based  on 
the  amount  of  employment  taxes  the 
employer  reported  for  the  one-year 
lookback  period  ended  the  preceding 
June  30. 

If  the  employer  reported  employment 
taxes  of  $50,000  or  less  during  the 
lookback  period,  the  employer  is  a 
monthly  depositor  and  generally  must 
deposit  employment  taxes  on  a  monthly 
basis  during  the  calendar  year.  Under 
the  Monthly  rule,  each  month’s  taxes  are 
required  to  be  deposited  on  or  before  the 
15th  day  of  the  following  month.  This 
rule  is  similar  to  the  manner  in  which 
employers  pay  other  monthly  bills  and 
reflects  general  commercial  practices. 

An  employer  that  reported 
employment  taxes  of  more  than  $50,000 
during  the  lookback  period  is  a  semi¬ 
weekly  depositor.  Semi-weekly 
depositors  generally  are  required  to 
deposit  their  taxes  on  or  before  two 
specified  days  of  the  week — 
Wednesdays  or  Fridays — depending  on 
the  timing  of  their  payrolls. 

The  final  regulations  contain  special 
rules  to  address  some  practical  concerns 
of  employers  and  to  provide  relief  in 
certain  cases.  One  rule  provides  relief  in 
the  form  of  a  safe  harbor  for  employers 
that  deposit  less  than  their  full  amount 
of  employment  taxes  (shortfall).  For  this 
purpose,  an  employer  meets  the  safe 
harbor  if  the  shortfall  does  not  exceed 
the  greater  of  $100  or  2%  of  the 
employer's  deposit  obligation.  Even  if 
this  safe  harbor  is  not  met,  employers 
that  deposit  less  than  the  full  amount  of 
their  deposit  obligation  can  have 
penalties  abated  under  section  6656  if 
they  show  that  their  failure  was  due  to 
reasonable  cause.  A  second  rule 
provides  that  employers  who  have  less 
than  $500  in  employment  taxes  during  a 
return  period  can  remit  their  taxes  with 
their  returns,  rather  than  separately 
depositing  the  taxes. 

The  final  regulations  incorporate  the 
present  statutory  requirement  that  an 
employer  that  accumulates  employment 
taxes  of  $100,000  or  more  during  a 
deposit  period  (either  a  monthly  or  semi¬ 
weekly  period)  must  deposit  those  taxes 
by  the  next  banking  day. 

The  final  regulations  will  be  effective 
for  the  deposit  of  employment  taxes 
attributable  to  payments  made  after 
December  31, 1992.  A  special 
transitional  rule  is  provided  for  an 


additional  year  to  December  31, 1993  for 
all  employers. 

Comments  on  Specific  Issues 

A.  Monthly  vs.  Semi-Weekly  Threshold 

A  number  of  commentators  suggested 
increasing  the  dollar  threshold  for 
determining  whether  an  employer  is  a 
monthly  depositor  or  a  semi-weekly 
depositor.  The  proposed  regulations 
specified  a  threshold  of  $12,000  per 
quarter.  The  final  regulations  adopt  an 
annual  threshold  and  increase  the 
threshold  to  $50,000  per  year. 

B.  Annual  Determination  and  Lookback 
Period 

Under  the  proposed  regulations, 
employers  were  required  to  determine 
their  deposit  history  each  quarter  by 
reference  to  a  rolling  lookback  period. 
Some  commentators,  including  the  Small 
Business  Administration  (the  SBA), 
indicated  a  rolling  lookback  period 
causes  difficulties  for  employers  that 
deposit  disproportionately  large 
amounts  of  taxes  during  one  or  more 
quarters  due  to  the  seasonal  nature  of 
their  businesses  or  year-end  bonuses.  A 
number  of  commentators  suggested  that 
the  deposit  rules  would  be  simpler  if  the 
employer’s  status  as  a  monthly  or  semi¬ 
weekly  depositor  were  determined 
annually  (rather  than  quarterly)  and  the 
lookback  period  were  a  fixed  twelve- 
month  period. 

Commentators  also  indicated  that 
employers  should  have  up-front 
certainty  about  their  depositor  status.  In 
particular,  the  commentators  suggested 
that  depositor  status  be  determined 
several  months  prior  to  the  beginning  of 
the  calendar  year  so  that  employers 
would  have  adequate  time  to  adjust,  if 
need  be,  their  deposit  obligations. 
Further,  the  commentators 
recommended  that  the  same  depositor 
status  generally  apply  or  the  entire 
calendar  year.  The  final  regulations 
adopt  these  suggestions. 

Under  the  final  regulations,  an 
employer's  status  as  either  a  monthly 
depositor  or  semi-weekly  depositor  will 
be  determined  annually,  prior  to  the 
beginning  of  each  calendar  year.  The 
lookback  period  for  each  calendar  year 
will  be  the  twelve-month  period  ended 
the  preceding  June  30.  Thus,  employers 
will  be  able  to  determine  their  status 
several  months  prior  to  the  beginning  of 
each  year  and  once  determined  the 
status  will  generally  continue  for  the 
entire  calendar  year. 

For  example,  an  employer  that 
reported  $50,000  or  less  in  employment 
taxes  for  the  period  July  1, 1991  through 
June  30, 1992  generally  would  be  a 
monthly  depositor  during  calendar  year 


1993.  An  employer  who  reported  more 
than  $50,000  in  employment  taxes  for 
that  lookback  period  would  be  a  semi¬ 
weekly  depositor  during  1993. 

Under  the  final  regulations,  a  new 
employer  will  be  a  monthly  depositor 
until  it  reports  more  than  $50,000  of 
employment  taxes  for  the  prior  July  1 
through  June  30  lookback  period,  or  until 
it  accumulates  $100,000  or  more  of 
employment  taxes  on  any  day  during  the 
month. 

C.  IRS  Notification  of  Status 

The  IRS  will  notify  employers  prior  to 
the  beginning  of  each  calendar  year 
whether  they  are  a  monthy  depositor  or 
a  semi-weekly  depositor.  This 
notification  will  provide  employers  with 
additional  up-front  certainty  in 
determining  their  deposit  obligations. 

D.  Semi-Weekly  Rule 

I 

A  number  of  commentators  suggested 
that  th  Semi-Weekly  Rule  in  the 
proposed  regulations  (Tuesday-Friday 
rule)  was  too  burdensome.  The  SBA 
commented  that  employers  with  Friday 
payrolls  would  not  have  three  banking 
days  to  deposit  their  employment  taxes. 
These  commentators  suggested  a  rule 
that  would  require  taxpayers  to  deposit 
employment  taxes  within  three  banking 
days  after  payroll.  Other  commentators 
suggested  a  Tuesday-Thursday  rule  or 
other  rules  to  allow  semi-weekly 
depositors  more  time  to  make  deposits 
after  payroll. 

1.  In  General.  The  final  regulations 
take  these  suggestions  into  account  and 
provide  additional  relief  for  semi¬ 
weekly  depositors.  The  final  regulations 
change  the  Semi-Weekly  Rule  so  that 
deposits  are  due  on  or  before 
Wednesday  or  Friday  of  each  week, 
depending  on  the  timing  of  the 
employer’s  payroll.  This  modifies  the 
proposed  rule  and  allows  additional 
time  for  semi-weekly  depositors  to  make 
deposits. 

2.  Three  Banking  Days  After  Payroll 
Issue.  The  Semi-Weekly  rule  will 
automatically  be  satisfied  if  an 
employer  deposits  employment  taxes 
within  three  banking  days  after  payroll. 
The  final  regulations,  however,  do  not 
adopt  an  explicit  three  banking  days 
after  payroll  rule  because  that  could 
result  in  an  employer  having  deposit 
obligations  on  more  than  two  days  in 
single  week.  An  important  simplification 
objective  of  the  final  regulations  was  to 
limit  deposit  obligations  for  semi-weekly 
depositors  to  at  most  two  days  a  week. 

E.  Special  Relief  for  Non-Banking  Days 

The  Final  regulations  retain  the  rule 
that  extends  the  deposit  timetable  when 
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the  deposit  obligation  falls  on  a  non¬ 
banking  day.  To  provide  additional 
relief  for  semi-weekly  depositors,  the 
final  regulations  provide  that  semi¬ 
weekly  depositors  will  have  a  minimum 
of  three  banking  days  after  the  end  of 
the  semi-weekly  period  to  deposit  their 
taxes.  Therefore,  a  semi-weekly 
depositor  with  a  Friday  payroll  will 
have  until  the  following  Thursday  to 
deposit  taxes  if  the  Monday,  Tuesday  or 
Wednesday  following  payday  is  a 
holiday  and  not  a  banking  day. 

F.  One-Day  ($100,000)  Rule 

The  final  regulations  incorporate  the 
statutory  requirement  that  employers 
that  accumulate  employment  taxes  of 
$100,000  or  more  during  any  deposit 
period  (either  monthly  or  semi-weekly) 
must  deposit  those  taxes  on  the  first 
banking  day  after  the  $100,000  threshold 
is  reached.  This  rule  applies  to  both 
monthly  depositors  and  semi-weekly 
depositors. 

G.  Safe  Harbor 

To  address  inadvertent  shortfalls  in 
the  amount  of  taxes  required  to  be 
deposited,  the  proposed  regulations  set 
forth  a  safe  harbor  rule  for  employers 
that  fail  to  deposit  the  full  amount  of 
taxes.  Under  the  proposed  regulations, 
an  employer  is  considered  to  have 
satisfied  its  deposit  obligation  if  it  had  a 
shortfall  that  does  not  exceed  the 
greater  of  $100  or  2%  of  the  amount  of 
employment  taxes  required  to  be 
deposited,  and  the  employer  deposits 
the  shortfall  on  or  before  a  specified 
make-up  date. 

Some  commentators  suggested  that 
this  safe  harbor  added  complexity  to  the 
rules  and  should  be  eliminated.  Other 
commentators,  including  the  SBA, 
suggested  that  the  proposed  safe  harbor 
should  be  increased  to  5%  or  more. 

The  final  regulations  retain  the  safe 
harbor  exception  as  proposed.  In 
addition  to  the  safe  harbor,  penalties 
will  be  abated  if  an  employer  shows 
that  a  failure  to  deposit  the  full  amount 
of  employment  taxes  was  due  to 
reasonable  cause,  as  provided  in  section 
6656.  An  employer  may  have  reasonable 
cause  if  it  is  unable  to  obtain 
information  on  a  timely  basis  and 
cannot  reasonably  estimate  the  items  for 
which  the  information  is  unavailable. 

The  final  regulations  also  retain  a  rule 
that  allows  an  employer  with  less  than 
$500  of  employment  taxes  during  a 
calendar  quarter  to  remit  that  taxes  with 
its  quarterly  return,  rather  than 
separately  depositing  the  taxes. 


H.  Special  Rules  for  RRTA  and 
Agricultural  Employers 

Pursuant  to  the  Congressional 
mandate  in  section  226  of  the  Railroad 
Retirement  Solvency  Act  of  1983,  the 
final  regulations  conform  the  rules  for 
depositing  railroad  retirement  taxes  to 
those  for  depositing  Social  Security/ 
Medicare  taxes  and  income  taxes 
withheld.  However,  since  RRTA 
employers  file  returns  on  an  annual 
basis  rather  than  quarterly,  such 
employers  are  subject  to  a  different 
lookback  rule.  This  different  lookback 
rule  also  applies  to  agricultural 
employers  with  respect  to  taxes  on 
wages  paid  to  their  farmworkers. 
Depositor  status  will  be  based  on  a 
lookback  to  the  railroad’s  or  farmer’s 
total  employment  tax  liability  during  the 
calendar  year  preceding  the  calendar 
year  just  ended.  Agricultural  employers 
should  note  that,  under  the  new 
regulations,  taxes  with  respect  to  wages 
paid  to  farmworkers  (reportable  on 
Form  943)  and  taxes  with  respect  to 
wages  paid  to  non-farmworkers 
(reportable  on  Form  941)  are  subject  to 
separate  deposit  requirements. 

I.  Special  Rules  for  Backup  Withholding 
Amounts 

Some  commentators  have  suggested 
that  the  deposit  rules  should  not  apply 
to  backup  withholding  amounts  on 
interest  and  dividends.  Under  the  final 
regulations,  amounts  withheld  under  the 
backup  withholding  requirements  of 
section  3406  are  treated  as  employment 
taxes  subject  to  these  deposit  rules. 
However,  the  final  regulations  continue 
to  allow  an  employer  to  treat  the  backup 
withholding  amounts  separate  from 
other  other  employment  taxes  for 
purposes  of  these  deposit  rules. 

J.  Additional  Comments 

A  number  of  commentators,  including 
the  SBA,  proposed  alternative  systems 
based  on  various  combinations  of 
thresholds,  separate  rules  and 
accumulations  of  taxes.  The  final 
regulations  do  not  adopt  these 
suggestions  because  in  many  cases  the 
alternatives  do  not  allow  employers  to 
determine  their  depositor  status  in 
advance  and  do  not  address  other 
problems  associated  with  the  current 
tax  deposit  system. 

A  number  of  commentators  were 
concerned  that  the  proposed  regulations 
might  apply  to  domestic  household 
employers.  The  final  regulations  clarify 
that  the  rules  do  not  apply  to  domestic 
household  employers  (unless  such 
employer  is  otherwise  required  to  file 
Form  941). 


K.  Effective  Date 

The  proposed  regulations  issued  in 
May  1992  indicated  that  the  regulations 
would  be  effective  for  the  deposit  of 
employment  taxes  attributable  to 
payments  made  after  December  31, 1992. 
Some  commentators  requested  that  the 
final  regulations  retain  the  proposed 
effective  date  or  make  the  effective  date 
as  early  as  possible.  Other 
commentators,  including  the  SBA, 
suggested  that  the  changes  in  the 
regulations  may  be  difficult  to 
implement  by  the  proposed  effective 
date.  These  commentators  suggested  a 
delay  in  the  effective  date  or  some 
reasonable  transitional  rule  or  election 
to  permit  employers  sufficient  time  to 
adjust  to  the  new  rules.  The  final 
regulations  accommodate  the  interests 
of  all  these  parties  by  retaining  the 
proposed  effective  date,  but  providing  a 
special  transitional  rule  for  all 
employers  for  one  year  to  December  31, 
1993. 

The  final  regulations  are  effective  for 
the  deposit  of  employment  taxes 
attributable  to  payments  made  after 
December  31, 1992.  This  effective  date 
will  allow  employers  who  are  able  to 
adapt  to  the  new  rules  to  take 
advantage  of  the  simpler  rules  as  soon 
as  possible.  In  addition,  the  one-year 
special  transitional  rule  contained  in  the 
final  regulations  will  allow  other 
employers  sufficient  time  to  make 
necessary  changes  to  their  payroll  tax 
deposit  systems. 

Under  the  transitional  rule,  employers 
will  have  until  December  31, 1993  to 
change  to  the  new  tax  deposit  system. 
During  this  period,  any  employer  that 
complies  with  the  old  rules  will  be 
considered  in  compliance  with  the  new 
rules  and  will  not  be  subject  to  penalties 
under  section  6656.  The  Internal 
Revenue  Service  will  institute 
procedures  to  prevent  penalty  notices 
from  issuing  to  employers  that  correctly 
deposit  under  the  old  system  during  the 
transitional  period.  If  penalties 
inadvertently  are  assessed,  they  will  be 
abated. 

Since  the  new  rules  are  simpler  and  in 
most  cases  less  restrictive  than  the 
current  rules,  employers  that  deposit 
under  the  old  rules  during  1993  generally 
will  satisfy  the  new  rules.  For  example, 
employers  who  currently  deposit  within 
three  banking  days  after  payroll  will 
automatically  meet  the  semi-weekly 
rule.  Also,  certain  employers  who 
currently  deposit  under  the  “eighth- 
monthly”  system  may  now  only  have  to 
deposit  once  a  month.  If  these 
depositors  continue  to  deposit  under  the 
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old  system,  they  will  automatically 
comply  with  the  new  rules. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  a  copy  of  the 
notice  of  proposed  rulemaking  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Vincent  Surabian,  Office 
of  the  Assistant  Chief  Counsel  (Income 
Tax  and  Accounting),  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  IRS  and  Treasury 
Department  have  participated  in  the 
development  of  the  proposed 
regulations. 

List  of  Subjects  in  26  CFR  Part  31 

Employment  taxes,  Fishing  vessels, 
Gambling,  Income  taxes,  Penalties, 
Pensions,  Railroad  retirement,  Reporting 
and  recordkeeping  requirements,  Social 
Security,  Unemployment  compensation. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  31  is 
amended  as  follows: 

PART  31— [AMENDED] 

Paragraph  1.  The  authority  citation  for 
part  31  is  amended  by  adding  the 
following  entry: 

Authority:  26  U.S.C.  7805  *  *  *  sections 

31.6302- 1  through  31.6302-3  also  issued  under 
26  U.S.C.  6302  (a)  and  (c). 

Par.  2.  New  §§  31.6302-0  through 

31.6302- 3  are  added  to  read  as  follows: 

§  3 1 .6302-0  T able  of  Contents. 

This  section  lists  the  captions  that 
appear  in  §§  31.6302-1  through  31.6302- 
3. 

Section  31.6302-1  Federal  tax  deposit  rules 
for  withheld  income  taxes  and  taxes  under 
the  Federal  Insurance  Contributions  Act 
( FICA )  attributable  to  payments  made  after 
December  31, 1992. 

(a)  Introduction. 

(b)  Determination  of  status. 

(1)  In  general. 


(2)  Monthly  depositor. 

(i)  In  General. 

(ii)  Special  rule. 

(3)  Semi-weekly  depositor. 

(4)  Lookback  period. 

(5)  Adjustments. 

(c)  Deposit  rules. 

(1)  Monthly  rule. 

(2)  Semi-Weekly  rule. 

(i)  In  general. 

(ii)  Semi-weekly  period  spanning  two 
return  periods. 

(iii)  Special  rule  for  non-banking  days. 

(3)  Exception — One  Day  rule. 

(4)  Deposits  required  only  on  banking  days. 

(d)  Examples. 

(e)  Employment  taxes  defined. 

(f)  Safe  harbor/De  Minimis  rules. 

(1)  Single  deposit  safe  harbor. 

(2)  Shortfall  defined. 

(3)  Shortfall  make-up  date. 

(i)  Monthly  rule. 

(ii)  Semi-Weekly  and  One-Day  rule. 

(4)  De  Minimis  rule. 

(5)  Examples. 

(g)  Agricultural  employers — Special  rules. 

(1)  In  general. 

(2)  Monthly  depositor. 

(3)  Semi-weekly  depositor. 

(4)  Lookback  period. 

(5)  Example. 

(h)  Time  and  manner  of  deposit. 

(1)  General  rules. 

(2)  Payment  of  balance  due. 

(3)  Federal  Tax  Deposit  (KID)  coupon. 

(4)  Procurement  of  FTD  coupons. 

(5)  Time  deemed  deposited. 

(6)  Time  deemed  paid. 

(i)  (Reserved). 

(j)  Special  rules. 

(1)  District  Director  notice  exception. 

(2)  Wages  paid  in  nonconvertible  foreign 
currency. 

(k)  Cross  references. 

(1)  Failure  to  deposit  penalty. 

(2)  Saturday,  Sunday,  or  legal  holiday. 

(l)  [Reserved]. 

(m)  Effective  date. 

Section  31.6302-2  Federal  tax  deposit  rules 
for  amounts  withheld  under  the  Railroad 
Retirement  Tax  Act  (R.R.  T.A.)  attributable  to 
payments  made  after  December  31, 1992. 

(a)  General  rule. 

(b)  Separate  application  of  deposit  rules. 

(c)  Modification  of  Monthly  rule 

determination. 

(1)  General  rule. 

(2)  Exception. 

(d)  Wire-transfer  exception. 

Section  31.6302-3  Federal  tax  deposit  rules 
for  amounts  withheld  under  the  backup 
withholding  requirements  of  Section  3406  for 
payments  made  after  December  31, 1992. 

(a)  General  Rule. 

(b)  Treatment  of  backup  withholding  amounts 

separately. 

(c)  Example. 


§  3 1 .6302- 1  Federal  tax  deposit  rules  for 
withheld  Income  taxes  and  taxes  under  the 
Federal  Insurance  Contributions  Act  (FICA) 
attributable  to  payments  made  after 
December  31, 1992. 

(a)  Introduction.  With  respect  to 
employment  taxes  attributable  to 
payments  made  after  December  31, 1992, 
an  employer  is  either  a  monthly 
depositor  or  a  semi-weekly  depositor 
based  on  an  annual  determination.  An 
employer  must  generally  deposit 
employment  taxes  under  one  of  two 
rules:  the  Monthly  rule  in  paragraph 
(c)(1)  of  this  section,  or  the  Semi-Weekly 
rule  in  paragraph  (c)(2)  of  this  section. 
Various  exceptions  and  safe  harbors  are 
provided.  Paragraph  (f)  of  this  section 
provides  certain  safe  harbors  for 
employers  who  inadvertently  fail  to 
deposit  the  full  amount  of  taxes. 
Paragraph  (c)(3)  of  this  section  provides 
an  overriding  exception  to  the  Monthly 
and  Semi-Weekly  rules  where  an 
employer  has  accumulated  $100,000  or 
more  of  employment  taxes.  Paragraph 
(e)  of  this  section  provides  the  definition 
of  employment  taxes. 

(b)  Determination  of  status — (1)  In 
general.  The  determination  of  whether 
an  employer  is  a  monthly  or  semi¬ 
weekly  depositor  for  a  calendar  year  is 
based  on  an  annual  determination  and 
generally  depends  upon  the  aggregate 
amount  of  employment  taxes  reported 
by  the  employer  for  the  lookback  period 
as  defined  in  paragraph  (b)(4)  of  this 
section. 

(2)  Monthly  depositor — (i)  In  general. 
An  employer  is  a  monthly  depositor  for 
the  entire  calendar  year  if  the  aggregate 
amount  of  employment  taxes  reported 
for  the  lookback  period  is  $50,000  or 
less. 

(ii)  Special  rule.  An  employer  ceases 
to  be  a  monthly  depositor  on  the  first 
day  after  the  employer  is  subject  to  the 
One-Day  ($100,000)  rule  in  paragraph 

(c)(3)  of  this  section.  At  that  time,  the 
employer  immediately  becomes  a  semi¬ 
weekly  depositor  for  the  remainder  of 
the  calendar  year  and  for  the  following 
calendar  year. 

(3)  Semi-weekly  depositor.  An 
employer  is  a  semi-weekly  depositor  for 
the  entire  calendar  year  if  the  aggregate 
amount  of  employment  taxes  reported 
for  the  lookback  period  exceeds  $50,000. 

(4)  Lookback  period.  The  lookback 
period  for  each  calendar  year  is  the 
twelve  month  period  ended  the 
preceding  June  30.  For  example,  the 
lookback  period  for  calendar  year  1993 
is  the  period  July  1, 1991  to  June  30, 1992. 
In  determining  status  as  either  a 
monthly  or  semi-weekly  depositor,  an 
employer  should  determine  the 
aggregate  amount  of  employment  tax 
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liabilities  reported  on  its  quarterly 
returns  (Form  941)  for  the  four  quarters 
constituting  this  period.  New  employers 
shall  be  treated  as  having  employment 
tax  liabilities  of  zero  for  any  calendar 
quarter  during  which  the  employer  did 
not  exist. 

(5)  Adjustments.  The  tax  liability 
shown  on  an  original  return  for  the 
return  period  shall  be  the  amount  taken 
into  account  in  determining  whether 
more  than  $50,000  has  been  reported 
during  the  lookback  period.  In 
determining  the  aggregate  employment 
taxes  for  each  quarter  in  a  lookback 
period,  an  employer  does  not  take  into 
account  any  adjustments  for  the  quarter 
made  on  a  supplemental  return  filed 
after  the  due  date  of  the  return. 
However,  adjustments  made  on  a  Form 
941c,  Statement  to  Correct  Information, 
attached  to  a  Form  941  filed  for  a 
subsequent  quarter  are  taken  into 
account  in  determining  the  employment 
tax  liability  for  the  subsequent  quarter. 

(c)  Deposit  rules — (1)  Monthly  rule. 

An  employer  that  is  a  monthly  depositor 
must  deposit  employment  taxes 
accumulated  with  respect  to  payments 
made  during  a  calendar  month  in  a 
Federal  Reserve  bank  or  authorized 
financial  institution  on  or  before  the 
15th  day  of  the  following  month.  If  the 
15th  day  of  the  following  month  is  not  a 
banking  day,  taxes  will  be  treated  as 
timely  deposited  if  deposited  on  the  first 
banking  day  thereafter  in  accordance 
with  paragraph  (c)(4)  of  this  section. 

(2)  Semi-  Weekly  rule — (i)  In  general. 
An  employer  that  is  a  semi-weekly 
depositor  for  a  calendar  year  must 
deposit  its  employment  taxes  in  a 
Federal  Reserve  bank  or  authorized 
financial  institution  on  or  before  the 
dates  set  forth  below: 


Payment  dates/semi¬ 
weekly  periods 

Deposit  date 

Wednesday,  Thursday 

On  or  before  the 

and/or  Friday. 

following  Wednesday. 

Saturday,  Sunday, 

On  or  before  the 

Monday  and/or 

Tuesday. 

following  Friday. 

(ii)  Semi-weekly  period  spanning  two 
return  periods.  A  special  rule  is 
provided  in  the  case  of  a  return  period 
(quarterly  or  annual)  that  ends  during  a 
semi-weekly  period.  In  this  case,  an 
employer  must  complete  the  Federal 
Tax  Deposit  (FTD)  coupon  in  a  manner 
which  designates  the  proper  return 
period  for  which  the  deposit  relates  (the 
return  period  in  which  the  payment  is 
made).  In  addition,  if  the  return  period 
ends  during  a  semi-weekly  period  in 
which  an  employer  has  two  or  more 
payment  dates,  two  deposit  obligations 


may  exist.  For  example,  if  one  quarterly 
return  period  ends  on  Thursday  and  a 
new  quarterly  return  period  begins  on 
Friday,  employment  taxes  from 
payments  on  Wednesday  and  Thursday 
are  subject  to  one  deposit  obligation, 
and  taxes  from  payments  on  Friday  are 
subject  to  a  separate  obligation.  Two 
separate  Federal  Tax  Deposit  coupons 
are  required. 

(iii)  Special  rule  for  non-banking  days. 
Semi-weekly  depositors  shall  have  at 
least  three  banking  days  following  the 
close  of  the  semi-weekly  period  by 
which  to  deposit  employment  taxes 
accumulated  during  the  semi-weekly 
period.  Thus,  if  any  of  the  three 
weekdays  following  the  close  of  a  semi¬ 
weekly  period  is  a  holiday  on  which 
banks  are  closed,  the  employer  shall 
have  an  additional  banking  day  by 
which  to  make  the  required  deposit.  For 
example,  if  the  Monday  following  the 
close  of  a  Wednesday  to  Friday  semi¬ 
weekly  period  is  a  holiday  on  which 
banks  are  closed,  the  required  deposit 
for  the  semi-weekly  period  may  be  made 
by  the  following  Thursday  rather  than 
the  following  Wednesday. 

(3)  Exception — One-Day  rule. 
Notwithstanding  paragraphs  (c)(1)  and 
(c)(2)  of  this  section,  if  on  any  day 
within  a  deposit  period  (monthly  or 
semi-weekly)  an  employer  has 
accumulated  $100,000  or  more  of 
employment  taxes,  those  taxes  must  be 
deposited  in  a  Federal  Reserve  bank  or 
authorized  financial  institution  by  the 
close  of  the  next  banking  day.  For 
purposes  of  determining  whether  the 
$100,000  threshold  is  met — 

(i)  A  monthly  depositor  takes  into 
account  only  those  employment  taxes 
accumulated  in  the  calendar  month  in 
which  the  day  occurs:  and 

(ii)  A  semi-weekly  depositor  takes 
into  account  only  those  employment 
taxes  accumulated  in  the  Wednesday- 
Friday  or  Saturday-Tuesday  semi¬ 
weekly  period  in  which  the  day  occurs. 

(4)  Deposits  required  only  on  banking 
days.  If  taxes  are  required  to  be 
deposited  under  this  section  on  any  day 
that  is  not  a  banking  day,  the  taxes  will 
be  treated  as  timely  deposited  if 
deposited  on  the  first  banking  day 
thereafter. 

(d)  Examples.  The  provisions  of 
paragraphs  (a),  (b)  and  (c)  of  this  section 
are  illustrated  by  the  following 
examples: 

Example  1.  Monthly  depositor,  (i) 
Determination  of  status.  For  the  calendar 
year  1993,  Employer  A  determines  its 
depositor  status  using  the  lookback  period 
July  1, 1991  to  June  30, 1992.  For  the  four 
calendar  quarters  within  this  period,  A 
reported  aggregate  employment  tax  liabilities 
of  $42,000  on  its  quarterly  Forms  941.  Because 


the  aggregate  amount  did  not  exceed  $50,000, 

A  is  a  monthly  depositor  for  the  entire 
calendar  year  1993. 

(ii)  Monthly  rule.  During  January  1993,  A  (a 
monthly  depositor)  accumulates  $3,500  in 
employment  taxes.  A  has  a  $3,500  deposit 
obligation  that  must  be  satisfied  by  the  15th 
day  of  the  following  month.  Since  February 
15, 1993,  President’s  Day,  is  a  holiday  which 
is  not  a  banking  day,  A’s  deposit  obligation 
will  be  satisfied  if  the  deposit  is  made  by  the 
next  banking  day  after  February  15. 

Example  2.  Semi-weekly  depositor,  (i) 
Determination  of  status.  For  the  four  calendar 
quarters  spanning  July  1991  to  June  1992, 
Employer  B  reported  $88,000  in  aggregate 
employment  tax  liabilities  on  its  Forms  941. 
Because  that  amount  exceeds  $50,000.  B  is  a 
semi-weekly  depositor  for  the  entire  calendar 
year  1993. 

(ii)  Semi-weekly  rule.  On  Friday,  January  1, 
1993,  B  (  semi-weekly  depositor)  has  a  pay 
day  on  which  it  accumulates  $4,000  in 
employment  taxes.  B  has  a  $4,000  deposit 
obligation  that  must  be  satisfied  on  or  before 
the  following  Wednesday,  January  6, 1993. 

(iii)  Deposit  made  within  three  banking 
days  after  payroll.  The  example  is  the  same 
as  Example  2  (ii),  except  that  B  deposits  its 
accumulated  employment  taxes  within  three 
banking  days  after  payroll.  B  deposits  its 
$4,000  in  employment  taxes  on  Wednesday, 
January  6,  three  banking  days  after  its  Friday 
payroll.  Because  B  deposited  its  employment 
taxes  on  or  before  the  following  Wednesday, 
B  has  satisfied  its  semi-weekly  deposit 
obligation.  An  employer  who  deposits  within 
three  banking  days  after  payroll  will  always 
meet  the  Semi-Weekly  rule. 

Example  3.  One-Day  rule.  On  Monday, 
January  4, 1993,  Employer  C  accumulates 
$110,000  in  employment  taxes  with  respect  to 
wages  paid  on  that  date.  C  has  a  deposit 
obligation  of  $110,000  that  must  be  satisfied 
by  the  next  banking  day.  If  C  was  not  subject 
to  the  semi-weekly  rule  on  January  4, 1993,  C 
becomes  subject  to  that  rule  as  of  January  5, 
1993.  See  paragraph  (b)(2)(ii)  of  this  section. 

Example  4.  One-Day  Rule  in  combination 
with  subsequent  deposit  obligation.  Employer 
D  is  subject  to  the  semi-weekly  rule  for 
calendar  year  1993.  On  Monday,  January  4, 
1993,  D  accumulates  $110,000  in  employment 
taxes.  D  has  a  $110,000  deposit  obligation 
that  must  be  satisfied  by  the  next  banking 
day.  On  Tuesday,  January  5,  D  accumulates 
an  additional  $30,000  in  employment  taxes. 
Although  D  has  a  previous  $110,000  deposit 
obligation  incurred  earlier  in  the  semi-weekly 
period,  D  has  an  additional  and  separate 
deposit  obligation  of  $3C,000  on  Tuesday  that 
must  be  satisfied  by  the  following  Friday. 

Example  5.  Special  non-banking  day  rule 
for  semi-weekly  depositors.  Employer  E.  a 
semi-weekly  depositor,  accumulates  $8,000  in 
employment  taxes  on  Friday,  February  12, 
1993,  a  payment  date.  Under  the  general  rule, 
E  would  be  required  to  deposit  the 
employment  taxes  on  or  before  the  following 
Wednesday,  February  17.  However,  because 
Monday,  February  15,  is  President's  Day  (a 
holiday  on  which  banks  are  closed),  E  will 
have  an  additional  day  by  which  to  satisfy  its 
$8,000  deposit  obligation.  E'a  deposit 
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obligation  is  due  on  or  before  Thursday. 
February  18, 1993. 

(e)  Employment  taxes  defined.  (1)  For 
purposes  of  this  section,  the  term 
“employment  taxes”  means — 

(1)  The  employee  portion  of  the  tax 
withheld  under  section  3102; 

(ii)  The  employer  tax  under  section 
3111; 

(iii)  The  income  tax  withheld  under 
sections  3402  and  3405;  and 

(iv)  The  income  tax  withheld  under 
section  3406,  relating  to  backup 
withholding  with  respect  to  reportable 
payments. 

(2)  The  term  “employment  taxes"  does 
not  include  taxes  with  respect  to  wages 
for  domestic  service  in  a  private  home  of 
the  employer,  unless  the  employer  is 
otherwise  required  to  file  a  Form  941 
under  §  31.6011(a)(4)  or  (5).  In  the  case 
of  employers  paying  advance  earned 
income  credit  amounts,  the  amount  of 
taxes  required  to  be  deposited  shall  be 
reduced  by  advance  amounts  paid  to 
employees.  Also,  see  §  31.6302-3 
concerning  a  payor’s  option  to  treat 
backup  withholding  amounts  under 
section  3406  separately. 

(f)  Safe  harbor /De  minimis  rules — (1) 
Single  deposit  safe  harbor.  An  employer 
will  be  considered  to  have  satisfied  its 
deposit  obligation  imposed  by  this 
section  if — 

(1)  The  amount  of  any  shortfall  does 
not  exceed  the  greater  of  $100  or  2 
percent  of  the  amount  of  employment 
taxes  required  to  be  deposited;  and 

(ii)  The  employer  deposits  the 
shortfall  on  or  before  the  shortfall  make¬ 
up  date. 

(2)  Shortfall  defined.  For  purposes  of 
this  paragraph  (f).  the  term  “shortfall” 
means  the  excess  of  the  amount  of 
employment  taxes  required  to  be 
deposited  for  the  period  over  the  amount 
deposited  for  the  period.  For  this 
purpose..a  period  is  either  a  monthly, 
semi-weekly  or  daily  period. 

(3)  Shortfall  make-up  date — (i) 
Monthly  rule.  A  shortfall  with  respect  to 
a  deposit  required  under  the  Monthly 
rule  must  be  deposited  or  remitted  no 
later  than  the  due  date  for  the  quarterly 
return,  in  accordance  with  the 
applicable  form  and  instructions. 

(ii)  Semi-Weekly  rule  and  One-Day 
rule.  A  shortfall  with  respect  to  a 
deposit  required  under  the  Semi-Weekly 
rule  or  the  One-Day  rule  must  be 
deposited  on  or  before  the  first 
Wednesday  or  Friday  (whichever  is 
earlier),  falling  on  or  after  the  15th  day 
of  the  month  following  the  month  in 
which  the  deposit  was  required  to  be 
made. 

(4)  De  Minimis  rule.  If  the  total 
amount  of  accumulated  employment 


taxes  for  the  quarter  is  less  than  $500 
and  the  amount  is  fully  deposited  or 
remitted  with  a  timely  filed  return  for 
the  quarter,  the  amount  deposited  or 
remitted  will  be  deemed  to  have  been 
timely  deposited. 

(5)  Examples.  The  provisions  of  this 
paragraph  (f)  may  be  illustrated  by  the 
following  examples: 

Example  1.  Safe-harbor  rule  satisfied.  On 
Monday.  January  4. 1993,  /  (a  semi-weekly 
depositor),  pays  wages  and  accumulates 
employment  taxes.  As  required  under  this 
section,  /  makes  a  deposit  on  or  before  the 
following  Friday,  January  8, 1993,  in  the 
amount  of  $4,000.  Sub<iequently,  /  determines 
that  it  was  actually  required  to  deposit  $4,090 
by  Friday.  /  has  a  shortfall  of  $90.  The  $90 
shortfall  does  not  exceed  the  greater  of  $100 
or  2%  of  the  amount  required  to  be  deposited 
(2%  of  $4,090 =$81 .80).  Therefore,  /  satisfies 
the  safe  harbor  of  paragraph  (f)(1)  of  this 
section  as  long  as  the  $k)  shortfall  is 
deposited  by  the  first  deposit  date 
(Wednesday  or  Friday)  on  or  after  the  15th 
day  of  the  next  month  (in  this  case 
Wednesday,  February  17, 1993). 

Example  2.  Safe-harbor  rule  not  satisfied. 
The  facts  are  the  same  as  in  Example  1 
except  that  on  Friday,  January  8, 1993,  / 
makes  a  deposit  of  $25,000.  and  later 
determines  that  it  was  actually  required  to 
deposit  $26,000.  Since  the  $1,000  shortfall 
($26,000  less  $25,000)  exceeds  $520  (the 
greater  of  $100  or  2%  of  the  amount  required 
to  be  deposited  (2%  of  $26,000 =$520)),  the 
safe  harbor  of  paragraph  (f)(1)  of  this  section 
is  not  satisfied,  and  absent  reasonable  cause. 

/  will  be  subject  to  a  failure-to-deposit 
penalty  under  section  6650. 

(g)  Agricultural  employers — special 
rules — (1)  In  general.  An  agricultural 
employer  reports  wages  paid  to  farm 
workers  annually  on  Form  943 
(Employer’s  Annual  Tax  Return  for 
Agricultural  Employees)  and  reports 
wages  paid  to  nonfarm  workers 
quarterly  on  Form  941  (Employer’s 
Quarterly  Federal  Tax  Return). 
Accordingly,  an  agricultural  employer 
must  treat  employment  taxes  reportable 
on  Form  943  (“Form  943  taxes") 
separately  from  employment  taxes 
reportable  on  Form  941  (“Form  941 
taxes").  Form  943  taxes  and  Form  941 
taxes  are  not  combined  for  purposes  of 
determining  whether  a  deposit  of  either 
is  due,  whether  the  One-Day  rule  of 
paragraph  (c)(3)  of  this  section  applies, 
or  whether  any  safe  harbor  is 
applicable.  In  addition,  separate  Federal 
tax  deposit  coupons  must  be  used  to 
deposit  Form  943  taxes  and  Form  941 
taxes.  (See  paragraph  (b)  of  this  section 
for  rules  for  determining  an  agricultural 
employer’s  deposit  status  for  Form  941 
taxes.)  The  determination  of  whether  an 
agricultural  employer  is  a  monthly  or 
semi-weekly  depositor  of  Form  943  taxes 
is  made  according  to  the  rules  of  this 
paragraph  (g). 


(2)  Monthly  depositor.  An  agricultural 
employer  is  a  monthly  depositor  of  Form 
943  taxes  for  a  calendar  year  if  the 
amount  of  Form  943  taxes  accumulated 
in  the  lookback  period  (as  defined  in 
paragraph  (g)(4)  of  this  section)  is 
$50,000  or  less.  An  agricultural  employer 
ceases  to  be  a  monthly  depositor  of 
Form  943  taxes  on  the  first  day  after  the 
employer  is  subject  to  the  One-Day  rule 
in  paragraph  (c)(3)  of  this  section.  At 
that  time,  the  agricultural  employer 
immediately  becomes  a  semi-weekly 
depositor  of  Form  943  taxes  for  the 
remainder  of  the  calendar  year  and  the 
succeeding  calendar  year. 

(3)  Semi-weekly  depositor.  An 
agricultural  employer  is  a  semi-weekly 
depositor  of  Form  943  taxes  for  a 
calendar  year  if  the  amount  of  Form  943 
taxes  accumulated  in  the  lookback 
period  (as  defined  in  paragraph  (g)(4)  of 
this  section)  exceeds  $50,000. 

(4)  Lookback  period.  For  purposes  of 
this  paragraph  (g),  the  lookback  period 
for  Form  943  taxes  is  the  second 
calendar  year  preceding  the  current 
calendar  year.  For  example,  the 
lookback  period  for  calendar  year  1993 
is  calendar  year  1991. 

(5)  The  following  example  illustrates 
the  provisions  of  this  section. 

Example.  A.  an  agricultural  employer, 
employs  both  farm  workers  and  nonfarm 
workers  (employees  in  its  administrative 
offices).  A‘s  depositor  status  for  calendar 
year  1993  for  Form  941  taxes  will  be  based 
upon  its  employment  tax  liabilities  reported 
on  Forms  941  for  the  third  and  fourth  quarters 
of  1991  and  the  first  and  second  quarters  of 
1992  (the  period  July  1  to  June  30).  A's 
depositor  status  for  Form  943  taxes  will  be 
based  upon  its  employment  tax  liability 
reported  on  its  annual  Form  943  for  calendar 
year  1991. 

(h)  Time  and  manner  of  deposit — (1) 
General  rules.  A  deposit  required  to  be 
made  by  this  §  31.6302-1  must  be  made 
separately  from  a  deposit  required  by 
any  other  section.  See  §  31.6302-3  for  an 
exception  in  the  case  of  backup 
withholding  amounts.  Further,  a  deposit 
for  a  period  in  one  calendar  quarter 
must  be  made  separately  from  a  deposit 
for  a  period  in  another  calendar  quarter. 

(2)  Payment  of  balance  due.  If  the 
aggregate  amount  of  taxes  reportable  on 
the  return  for  the  return  period  exceeds 
the  total  amount  deposited  by  the 
employer  with  regard  to  the  return 
period  pursuant  to  this  section,  the 
balance  due  must  be  remitted  in 
accordance  with  the  applicable  form 
and  instructions. 

(3)  Federal  Tax  Deposit  (FTD)  coupon. 
Each  deposit  required  to  be  made  under 
this  section  must  be  accompanied  by  an 
FTD  coupon  (Form  8109).  The  FTD 
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coupon  shall  be  prepared  in  accordance 
with  the  instructions  applicable  thereto. 
The  deposit,  together  with  the  FTD 
coupon,  shall  be  forwarded  to  a 
financial  institution  authorized  as  a 
depository  for  Federal  taxes  in 
accordance  with  31  CFR  part  214  or.  at 
the  election  of  the  employer,  to  a 
Federal  Reserve  bank.  For  procedures 
governing  the  deposit  of  Federal  taxes  at 
a  Federal  Reserve  bank,  see  31  CFR  part 
214.7. 

(4)  Procurement  of  FTD  coupons.  A 
new  employer  should  receive  its  initial 
supply  of  FTD  coupon  books  after 
receiving  its  employer  identification 
number.  In  the  event  that  a  deposit  is 
required  to  be  made  before  receipt  of  the 
FTD  coupon  books,  the  employer  should 
contact  the  local  IRS  office  and  furnish 
the  following  information:  the  business 
name  as  it  appears  on  IRS  records,  the 
employer  identification  number,  address 
where  the  coupon  books  are  to  be  sent, 
and  the  number  of  coupon  books  being 
requested.  Filers  of  Form  1120,  Form 
990-C,  Form  990PF  (with  net  investment 
income}.  Form  990-T  or  Form  2438  must 
also  provide  the  month  the  employer's 
tax  year  raids.  If  an  employer  has 
applied  for  an  employer  identification 
number  but  has  not  received  it,  and  a 
deposit  is  required  to  be  made,  the 
employer  should  send  a  check  or  money 
order  for  the  deposit  amount  to  its 
Internal  Revenue  Service  center.  There 
should  be  included  on  the  payment,  the 
name  and  address  of  the  entity  as 
shown  on  Form  SS-4,  Application  for 
Employer  Identification  Number,  the 
kind  of  tax,  the  period  covered,  and  the 
date  on  which  the  employer  applied  for 
the  employer  identification  number. 

(5)  Time  deemed  deposited.  The 
timeliness  of  a  deposit  will  be 
determined  by  the  date  stamped  on  the 
FTD  coupon  by  the  Federal  Reserve 
bank  or  the  authorized  financial 
institution  or,  if  section  7502(e)  applies, 
by  the  date  the  deposit  is  treated  as 
received  under  section  7502(e). 

(6)  Time  deemed  paid.  In  general 
amounts  deposited  under  this  section 
will  be  considered  as  paid  at  the  time 
deemed  deposited  under  paragraph 
(h)(5)  of  this  section,  or  on  the  last  day 
prescribed  for  filing  the  return 
(determined  without  regard  to  any 
extension  of  time  for  filing  the  return), 
whichever  is  later.  For  purposes  of 
section  6511  and  the  regulations 
hereunder  [relating  to  the  period  of 
limitation  on  credit  or  refund),  if  an 
amount  is  deposited  prior  to  April  15th 
of  the  calendar  year  immediately 


succeeding  the  calendar  year  that 
contains  the  period  for  which  the 
amount  was  deposited,  the  amount  will 
be  considered  paid  on  April  15th. 

(1)  (Reserved). 

(j)  Special  rules — (1)  District  Director 
notice  exception.  The  provisions  of  this 
section  are  not  applicable  with  respect 
to  employment  taxes  for  any  month  in 
which  the  employer  receives  notice  from 
the  district  director  that  a  return  is 
required  under  §  31.8011(a)-5  (or  for  any 
subsequent  month  for  which  such  a 
return  is  required),  if  those  taxes  are 
also  required  to  be  deposited  under  the 
separate  accounting  procedures 
provided  in  §  301.7512-1  of  the 
Regulations  on  Procedure  and 
Administration  (which  procedures  are 
applicable  if  notification  is  given  by  the 
district  director  of  failure  to  comply  with 
certain  employment  tax  requirements). 

In  cases  in  which  a  monthly  return  is 
required  under  §  31.8011(a)-5  but  the 
taxes  are  not  required  to  be  deposited 
under  the  separate  accounting 
procedures  provided  in  §  301.7512-1,  the 
provisions  of  this  section  shall  apply 
except  those  provisions  shall  not 
authorize  the  deferral  of  any  deposit  to  a 
date  after  the  date  on  which  the  return 
is  required  to  be  filed. 

(2)  Wages  paid  in  nonconvertible 
foreign  currency.  The  provisions  of  this 
section  are  not  applicable  with  respect 
to  wages  paid  in  nonconvertible  foreign 
currency  pursuant  to  §  301.6316-7. 

(k)  Cross  references— { 1)  Failure  to 
deposit  penalty.  For  provisions  rela  ting 
to  the  penalty  for  failure  to  make  a 
deposit  within  the  prescribed  time,  see 
section  6656  and  the  provisions  of 

5  301.6656-1. 

(2)  Saturday,  Sunday,  or  legal  holiday. 
For  provisions  relating  to  the  time  for 
performance  of  acts  where  the  last  day 
falls  on  Saturday,  Sunday,  or  a  legal 
holiday,  see  the  provisions  of 
§  301.7503-1. 

(l)  [Reserved]. 

(m)  Effective  date.  Sections  31.6302-1 
through  31.6302-3  apply  with  respect  to 
the  deposit  of  employment  taxes 
attributable  to  payments  made  after 
December  31, 1992.  To  the  extent  that 
the  provisions  of  §  §  31.6302-1  through 
31.6302-3  are  inconsistent  with  the 
provisions  of  §  §  31.6302(c)-l  and 
31.6302(c)-2,  a  taxpayer  will  be 
considered  to  be  in  compliance  with 
§§  31.6301-1  through  31.6302-3  if  the 
taxpayer  makes  timely  deposits  during 
1993  in  accordance  with  §§  31.6302(c)-l 
and  31.6302(c)-2. 


§31.6302-2  Federal  Tax  Deposit  Rules  for 
amounts  withheld  under  the  Railroad 
Retirement  Tax  Act  (R.R.T.A.)  attributable 
to  payments  made  after  December  31, 

1992. 

(a)  General  rule.  Except  as  otherwise 
provided  in  this  section,  the  rules  of 

§  31.6302-1  determine  the  time  and 
manner  of  making  deposits  of  employee 
tax  withheld  under  section  3202  and 
employer  tax  imposed  under  sections 
3221  (a)  and  (b)  attributable  to  payments 
made  after  December  31, 1992.  Railroad 
retirement  taxes  described  in  section 
3221(c)  arising  during  the  month  must  be 
deposited  on  or  before  the  first  date 
after  the  15th  day  of  the  following  month 
on  which  taxes  are  otherwise  required 
to  be  deposited  under  §  31.6302-1. 

(b)  Separate  application  of  deposit 
rules.  A  person  who  accumulates  tax 
under  sections  3202  or  3221  shall  not 
take  that  tax  into  account  for  purposes 
of  determining  when  taxes  described  in 
paragraph  (e)  of  §  31.6302-1  must 
otherwise  be  deposited. 

(c)  Modification  of  Monthly  rule 
determination — (1)  General  rule.  Except 
as  otherwise  provided  in  this  section, 
any  person  is  allowed  to  use  the 
Monthly  rule  of  §  31.6302— 1(c)(1)  for  an 
entire  calendar  year  unless  the  amount 
of  R.R.T.A.  taxes  required  to  be 
deposited  under  this  section  during  the 
lookback  period  was  more  than  $50,000. 
The  lookback  period  is  defined  as  the 
calendar  year  preceding  the  calendar 
year  just  ended.  Thus,  for  purposes  of 
determining  if  an  R.R.T.A.  employer 
qualifies  to  use  the  Monthly  rule  for 
calendar  year  1993,  a  lookback  must  be 
made  to  calendar  year  1991.  New 
employers  shall  be  treated  as  having 
employment  tax  liabilities  of  zero  for 
any  calendar  year  during  which  the 
employer  did  not  exist. 

(2)  Exception .  An  employer  shall 
immediately  cease  to  be  allowed  to  use 
the  Monthly  rule  after  any  day  on  which 
that  employer  is  subject  to  the  One-Day 
rule  set  forth  in  §  31.6302— 1(c)(3).  Such 
employer  immediately  becomes  subject 
to  the  Semi- Weekly  rule  of  §  31.6302- 
1(c)(2)  for  the  remainder  of  foe  calendar 
year  and  the  following  calendar  year. 

(d)  Wire-transfer  exception.  If.  for  foe 
calendar  year  prior  to  the  calendar  year 
preceding  the  current  calendar  year,  the 
aggregate  amount  of  taxes  imposed 
under  sections  3202  and  3221  with 
respect  to  an  employer  equalled  or 
exceeded  $1  million,  the  employer  must 
deposit  foe  aggregate  amount  of  railroad 
retirement  taxes  required  to  be 
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deposited  for  the  current  calendar  year 
in  accordance  with  §  31.6302(c)-2(a)(l). 

§  31.6302-3  Federal  tax  deposit  rules  for 
amounts  withheld  under  the  backup 
withholding  requirements  of  section  3406 
for  payments  made  after  December  31, 

1992. 

(a)  General  rule.  The  rules  of 

§  31.6302-1  shall  apply  to  determine  the 
time  and  manner  of  making  deposits  of 
amounts  withheld  under  the  backup 
withholding  requirements  of  section 
3406. 

(b)  Treatment  of  backup  withholding 
amounts  separately.  A  payor  who 
withholds  income  tax  with  respect  to 
reportable  payments  under  section  3406 
may,  in  accordance  with  the  instructions 
provided  with  Form  941,  deposit  such 
taxes  under  the  rules  of  §  31.6302-1 
without  taking  into  account  the  other 
taxes  described  in  paragraph  (e)  of 

§  31.6302-1  for  purposes  of  determining 
when  taxes  withheld  under  section  3406 
must  be  deposited.  A  person  who  treats 
backup  withholding  amounts  separately 
shall  not  take  tax  withheld  under 
section  3406  into  account  for  purposes  of 
determining  when  the  other  taxes 
described  in  paragraph  (e)  of  §  31.6302-1 
must  otherwise  be  deposited  under  that 
section. 

(c)  Example.  The  following  example 
illustrates  the  provisions  of  this  section. 

Example.  For  the  last  two  calendar 
quarters  of  1991  and  the  First  two  calendar 
quarters  of  1992,  Bank  A  reports  employment 
taxes  with  respect  to  wages  paid  totalling  in 
excess  of  $50,000.  For  the  same  four  quarters, 
pursuant  to  section  3406,  A  withholds  income 
tax  with  respect  to  dividend  payments  in  an 
amount  aggregating  less  than  $50,000.  For 
deposit  and  reporting  purposes,  A  treated  the 
backup  withholding  amounts  separately  from 
the  employment  taxes  with  respect  to  wages 
paid.  Accordingly,  for  calendar  year  1993,  if  A 
chooses  to  treat  the  items  separately,  A  must 
use  the  Semi-Weekly  rule  of  §  31.6302-l(c)(2) 
to  deposit  taxes  with  respect  to  wages  paid 
but  may  use  the  Monthly  rule  of  §  31.6302- 
1(c)(1)  for  the  deposit  of  backup  withholding 
amounts.  If  A  chooses  not  to  treat  the  items 
separately,  the  Semi-Weekly  rule  would 
apply  to  the  combined  amount  of  both  the 
taxes  with  respect  to  wages  paid  and  the 
backup  withholding  amounts. 

Par.  3.  Section  31.6302(c)-l  is 
amended  as  follows: 

1.  The  section  heading  is  revised. 

2.  The  heading  for  paragraph  (a)  is 
revised. 

3.  In  paragraph  (a)(l)(ii),  the 
introductory  language  is  revised. 

4.  The  revisions  read  as  set  forth 
below. 


§  3 1 .6302(c)- 1  Use  of  Government 
depositories  in  connection  with  taxes 
under  Federal  Insurance  Contributions  Act 
and  income  tax  withheld  for  amounts 
attributable  to  payments  made  before 
January  1, 1993. 

(a)  Requirement  for  calendar  months 
beginning  after  December  31, 1980,  but 

before  January  1, 1993 — (1)  In  general. 

*  *  * 

***** 

(ii)  In  the  case  of  a  calendar  month 
which  begins  after  March  31, 1991,  but 
before  January  1, 1993 — 
***** 

Par.  4.  Section  31.6302(c)-2  is 
amended  as  follows: 

1.  The  section  heading  is  revised. 

2.  The  heading  for  paragraph  (a)(2)  is 
revised. 

3.  The  revisions  read  as  set  forth 
below. 

§  3 1.6302(c)- 2  Use  of  Government 
depositories  in  connection  with  employee 
and  employer  taxes  under  Railroad 
Retirement  Tax  Act  for  amounts 
attributable  to  payments  made  before 
January  1, 1993. 

(a)  *  *  * 

(2)  In  general:  After  March  31, 1991 
and  before  January  1,  1993. 
***** 

Shirley  D.  Peterson, 

Commissioner  of  Internal  Revenue. 

Approved:  September  14, 1992. 

Fred  T.  Goldberg,  Jr., 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  92-23233  Filed  9-22-92;  8:45  am) 
BILLING  CODE  4830-01-M 

DEPARTMENT  OF  JUSTICE 

28  CFR  Part  11 

[AG  Order  No.  1625-92] 

Debt  Collection;  Salary  and 
Administrative  Offset 

AGENCY:  Department  of  Justice. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Justice  is 
issuing  regulations  that  govern  the 
collection  of  debts  owed  to  the  United 
States.  This  rule  implements  the  debt 
collection  procedures  provided  under  5 
U.S.C.  5514  and  31  U.S.C.  3716,  which 
authorize  agencies  of  the  federal 
government  to  collect  debts  by  means  of 
salary  and  administrative  offset 
provided  that  the  agencies  have 
accorded  debtors  certain  procedural 
protections. 

EFFECTIVE  DATE:  October  26, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Williams,  Director,  Finance 


Staff,  Justice  Management  Division, 
Department  of  Justice,  Patrick  Henry 
Building,  room  7430,  601  D  Street,  NW., 
Washington,  DC  20530;  telephone  (202) 
501-6984. 

SUPPLEMENTARY  INFORMATION: 

Salary  Offset 

Under  5  U.S.C.  5514,  when  the  head  of 
an  agency  determines  that  an  employee 
of  the  agency  is  indebted  to  the  United 
States,  or  when  he  is  notified  by  the 
head  of  another  agency  that  an  agency 
employee  is  indebted  to  the  United 
States,  the  employee’s  debt  may  be 
offset  against  his  or  her  pay.  The 
amount  deducted  in  each  pay  period 
may  not  exceed  15  percent  of  the 
employee’s  disposable  pay  unless  the 
employee  gives  written  consent  to  a 
greater  deduction. 

The  employee  must  be  afforded 
certain  procedural  protections  before 
salary  offset  deductions  can  begin. 

Under  section  5514(a)(2).  an  employee- 
debtor  must  be  provided  with  notice  of 
the  debt,  an  opportunity  to  review  the 
record,  an  opportunity  to  enter  into  a 
written  repayment  agreement,  and  an 
opportunity  for  a  hearing  before  the 
government  may  collect  the  debt  by 
salary  offset.  The  employee  must  notify 
the  agency  of  his  or  her  intent  to 
exercise  these  rights  within  the  time 
period  prescribed  in  the  regulations. 

The  Office  of  Personnel  Management 
(OPM)  has  issued  regulations,  codified 
at  5  CFR  part  550,  subpart  K,  prescribing 
guidelines  for  the  preparation  by 
agencies  of  salary  offset  regulations. 

The  salary  offset  provisions  of  this  rule 
comply  with  the  prescribed  guidelines 
and  have  been  approved  by  OPM. 

Administrative  Offset 

Under  31  U.S.C.  3716,  an  agency  may 
collect  a  debt  owed  it  by  an  employee, 
organization,  or  entity  by  withholding 
payment  or  offsetting  monies  owed  by 
the  agency  to  the  debtor,  pending 
resolution  of  the  government’s  claim. 

The  procedural  protections  afforded  the. 
debtor  with  respect  to  administrative 
offset  are  largely  the  same  as  those 
afforded  under  the  salary  offset 
provisions. 

The  Department  published  a  Notice  of 
Proposed  Rulemaking  on  October  1, 1991 
(56  FR  49729).  No  substantive  comments 
were  received.  No  substantive  changes 
have  been  made  to  the  proposed  rule. 

In  accordance  with  5  U.S.C.  605(b),  the 
Attorney  General  certifies  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291,  nor  does  it 
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have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  pursuant  to 
section  6  of  E.0. 12612. 

List  of  Subjects  in  28  CFR  Part  11 

Administrative  practice  and 
procedure.  Claims,  Debt  collection, 
Government  contracts,  Government 
employees,  Income  taxes,  Lawyers, 
Wages. 

Accordingly,  part  11  of  chapter  I  of 
title  28  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  11— DEBT  COLLECTION 

1.  The  authority  citation  for  part  11  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  5514;  28  U.S.C.  509, 
510;  31  U.S.C.  3716,  3718,  3720A;  4  CFR  part 
102;  5  CFR  part  550,  subpart  K. 

2.  A  new  subpart  B,  consisting  of 

§§  11.4  through  11.9  is  added  to  read  as 
follows: 

Subpart  B— Administration  of  Debt 
Collection 

Sec. 

11.4  Purpose  and  scope. 

11.5  Delegation  of  authority. 

11.6  Definitions. 

11.7  Salary  adjustments. 

11.8  Salary  offset. 

11.9  Administrative  offset. 

Subpart  B— Administration  of  Debt 
Collection 

§  1 1.4  Purpose  and  scope. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  tolmplement  5  U.S.C.  5514 
and  31  U.S.C.  3716,  which  authorize  the 
collection  by  salary  or  administrative 
offset  of  debts  owed  by  persons, 
organizations,  or  entities  to  the  federal 
government.  Generally,  however,  a  debt 
may  not  be  collected  by  such  means  if  it 
has  been  outstanding  for  more  than  ten 
years  after  the  agency’s  right  to  collect 
the  debt  first  accrued.  This  subpart  is 
consistent  with  the  Office  of  Personnel 
Management  (OPM)  regulations  on 
salary  offset,  codified  at  5  CFR  part  550, 
subpart  K,  and  with  regulations  on 
administrative  offset  published  jointly 
by  the  General  Accounting  Office 
(GAO)  and  the  Department  of  Justice 
(Department),  codified  at  4  CFR  part  102. 

(b)  Scope.  (1)  This  subpart  establishes 
Departmental  procedures  for  the 
collection  of  certain  debts  owed  the 
government. 

(2)  This  subpart  applies  to  collections 
by  the  Department  from: 

(i)  Federal  employees  who  are 
indebted  to  the  Department: 

(ii)  Employees  of  the  Department  who 
are  indebted  to  other  agencies:  and 


(iii)  Other  persons,  organizations,  or 
entities  that  are  indebted  to  the 
Department. 

(3)  This  subpart  does  not  apply: 

(i)  To  debts  or  claims  arising  under 
the  Internal  Revenue  Code  of  1986  (26 
U.S.C.  et  seq.),  the  Social  Security  Act 
(42  U.S.C.  301  et  seq.),  or  the  tariff  laws 
of  the  United  States; 

(ii)  To  a  situation  to  which  the 
Contract  Disputes  Act  (41  U.S.C.  601  et 
seq.)  applies:  or 

(iii)  In  any  case  where  collection  of  a 
debt  is  explicitly  provided  for  or 
prohibited  by  another  statute  [e.g., 
travel  advances  in  5  U.S.C.  5705  and 
employee  training  expenses  in  5  U.S.C. 
4108). 

(4)  Nothing  in  this  subpart  precludes 
the  compromise,  suspension,  or 
termination  of  collection  actions  where 
appropriate  under  the  standards 
implementing  the  Federal  Claims 
Collection  Act  (31  U.S.C.  3711  et  seq.), 
namely,  4  CFR  chapter  II  and  38  CFR 
1.900-1.954). 

(5)  This  subpart  does  not  govern  debt 
collection  procedures  implemented  by 
other  agencies. 

§  1 1.5  Delegation  of  authority. 

Authority  to  conduct  the  following 
activities  is  hereby  delegated  to  heads 
of  Department  organizations  with 
respect  to  debts  arising  in  their 
respective  organizations: 

(a)  Initiate  and  effectuate  the 
administrative  collection  process. 

(b)  Accept  or  reject  compromise  offers 
and  suspend  or  terminate  collection 
actions  where  the  claim  does  not  exceed 
$100,000  or  such  higher  amount  as  the 
Attorney  General  may  from  time  to  time 
prescribe,  exclusive  of  interest, 
administrative  costs,  and  penalties  as 
provided  herein,  as  set  forth  in  311 
U.S.C.  3711(a)(2). 

(c)  Report  to  consumer  reporting 
agencies  certain  data  pertaining  to 
delinquent  debts. 

(d)  Use  offset  procedures  to  effectuate 
collection. 

(e)  Take  any  other  action  necessary  to 
facilitate  and  augment  collection  in 
accordance  with  the  policies  contained 
herein  and  as  otherwise  provided  by 
law. 

§11.6  Definitions. 

Except  where  the  context  clearly 
indicates  otherwise  or  where  the  term  is 
otherwise  defined  elsewhere  in  this 
subpart,  the  following  definitions  shall 
apply  to  this  subpart. 

(a)  Agency  means: 

(1)  An  executive  agency  as  defined  by 
5  U.S.C.  105: 

(2)  A  military  department  as  defined 
by  5  U.S.C.  102: 


(3)  The  United  States  Postal  Service 
and  the  Postal  Rate  Commission: 

(4)  An  agency  of  the  judicial  branch, 
including  a  court  as  defined  by  28  U.S.C. 
610,  the  District  Court  for  the  Northern 
Mariana  Islands,  and  the  Judicial  Panel 
on  Multidistrict  Litigation; 

(5)  An  agency  of  the  legislative 
branch,  including  the  U.S.  Senate  and 
the  U.S.  House  of  Representatives:  and 

(6)  Other  entities  that  are 
establishments  of  the  federal 
government. 

(b)  Bureau  means  the  Bureau  of 
Prisons,  the  Drug  Enforcement 
Administration,  the  Federal  Bureau  of 
Investigation  (FBI),  Federal  Prison 
Industries,  the  Immigration  and 
Naturalization  Service,  the  Office  of 
Justice  Programs,  and  the  United  States 
Marshals  Service  (USMS). 

(c)  Certification  means  a  written 
statement  received  by  a  paying  agency 
from  a  creditor  agency  that  requests  the 
paying  agency  tojoffset  the  salary  of  an 
employee  and  specifies  that  appropriate 
procedural  protections  havg  been 
afforded  the  employee. 

(d)  Components  means  the  bureaus, 
offices,  boards,  and  divisions  of  the 
Department. 

(e)  Compromise  means  the 
forgiveness  of  a  debt  in  accordance  with 
31  U.S.C.  3711(a)(2)  and  DOJ  Order  No. 
2120.4E.  (Copies  of  this  order  are 
available  in  accordance  with  28  CFR 
part  16,  subpart  A.) 

(f)  Creditor  agency  means  an  agency 
of  the  federal  government  to  which  the 
debt  is  owed. 

(g)  Department  or  Justice  Department 
means  the  Department  of  Justice  and  its 
components. 

(h)  Disposable  pay  means  that  part  of 
current  basic  pay,  special  pay,  incentive 
pay,  retired  pay,  retainer  pay,  and,  in 
the  case  of  an  employee  not  entitled  to 
basic  pay,  other  authorized  pay, 
remaining  after  the  deduction  of  any 
amount  required  by  law  to  be  withheld. 
The  Department  shall  allow  the 
following  deductions  in  determining  the 
amount  of  disposable  pay  that  is  subject 
to  salary  offset: 

(1)  Amounts  withheld  from  benefits 
payable  under  title  II  of  the  Social 
Security  Act  where  the  withholding  is 
required  the  law; 

(2)  Federal  employment  taxes; 

(3)  Amounts  mandatorily  withheld  for 
the  United  States  Soldiers’  and  Airmen’s 
Home; 

(4)  Fines  and  forfeiture  ordered  by  a 
court-martial  or  by  a  commanding 
officer; 

(5)  Amounts  deducted  for  Medicare; 

(6)  Federal,  state,  or  local  income 
taxes  to  the  extent  authorized  or 
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required  by  law,  but  no  greater  than 
would  be  the  case  if  the  employee 
claimed  all  dependents  to  which  he  or 
she  is  entitled  and  such  additional 
amounts  for  which  the  employee 
presents  evidence  of  a  tax  obligation 
supporting  the  additional  withholding; 

(7)  Health  insurance  premiums; 

(8)  Normal  retirement  contributions 
(e.g..  Civil  Service  Retirement 
deductions,  Survivor  Benefit  Plan 
payments,  or  Retired  Servicemen’s 
Family  Protection  Plan  payments),  not 
including  amounts  deducted  for 
supplementary  coverage;  and 

(9)  Normal  life  insurance  premiums 
[e.g.,  Serviceman’s  Group  Life  Insurance 
and  "Basic  Life”  Federal  Employee’s 
Group  Life  Insurance  premiums),  not 
including  amounts  deducted  for 
supplementary  coverage. 

(i)  Employee  means  a  current 
employee  of  the  Justice  Department  or 
other  agency,  including  a  current 
member  of  the  Armed  Eorces  or  a 
Reserve  of  the  Armed  Forces  of  the 
United  States. 

(j)  Federal  Claims  Collection 
Standards  (FCCS)  means  standards 
jointly  published  by  the  Department  and 
the  General  Accounting  Office  in  4  CFR 
chapter  II. 

(k)  Hearing  official  means  an 
individual  responsible  for  conducting 
any  hearing  with  respect  to  the 
existence  or  amount  of  a  debt  claimed 
and  for  rendering  a  decision  on  the  basis 
of  such  hearing.  A  hearing  official  may 
not  be  under  the  supervision  or  control 
of  the  Attorney  General  when  the 
Department  is  the  creditor  agency  but 
may  be  an  administrative  law  judge. 

(l)  Notice  of  Intent  to  Offset  or  Notice 
of  Intent  means  a  written  notice  from  a 
creditor  agency  to  an  employee, 
organization,  or  entity  stating  that  the 
debtor  is  indebted  to  the  creditor  agency 
and  apprising  the  debtor  of  certain 
procedural  rights. 

(m)  Notice  of  Salary  Offset  means  a 
written  notice  from  the  paying  agency  to 
an  employee  after  a  certification  has 
been  issued  by  a  creditor  agency, 
informing  the  employee  that  salary 
offset  will  begin  at  the  next  officially 
established  pay  interval. 

(n)  Organization  means  the  bureaus 
individually  and  the  offices,  boards,  and 
divisions  collectively. 

(o)  Organization  head  means  any 
Director,  Administrator,  or 
Commissioner  of  the  respective 
Department  bureaus,  the  Director  of  the 
United  States  Trustee  System,  the 
Director  of  the  Executive  Office  for 
United  States  Attorneys,  and  the 
Assistant  Attorney  General  for 
Administration,  who  shall  serve  as  the 


organization  head  for  the  offices, 
boards,  and  divisions. 

(p)  Paying  agency  means  the  agency 
of  the  federal  government  that  employs 
the  individual  who  owes  a  debt  to  an 
agency  of  the  federal  government.  In 
some  cases,  the  Department  may  be 
both  the  creditor  agency  and  the  paying 
agency. 

(q) (l)  Payroll  office  means  the  payroll 
office  in  the  paying  agency  that  is 
primarily  responsible  for  the  payroll 
records  and  the  coordination  of  pay 
matters  with  the  appropriate  personnel 
office  with  respect  to  an  employee. 

(2)  Applicable  payroll  office  means 
the  Federal  Bureau  of  Investigation 
voucher  and  Payroll  Section  with 
respect  to  FBI  employees  and  the  Justice 
Employee  Data  Service  for  all  other 
employees  of  the  Department. 

(r)  Salary  offset  coordination  officer 
means  an  official  designated  by  an 
organization  head  who  is  responsible  for 
coordinating  the  debt  collection 
activities  of  that  organization. 

§  1 1.7  Salary  adjustments. 

Any  negative  adjustment  to  pay 
arising  out  of  an  employee’s  election  of 
coverage,  or  a  change  in  coverage,  under 
a  Federal  benefits  program  requiring 
periodic  deductions  from  pay  shall  not 
be  considered  collection  of  a  "debt”  for 
the  purposes  of  this  subpart  if  the 
amount  to  be  recovered  was 
accumulated  over  four  pay  periods  or 
less.  In  such  cases,  the  Department  need 
not  comply  with  §  11.8,  but  it  will 
endeavor  to  provide  a  clear  and  concise 
statement  in  the  employee’s  earnings 
statement  advising  the  employee  of  the 
previous  overpayment  at  the  time  the 
adjustment  is  made. 

§11.8  Salary  offset. 

(a)  Notice  requirements  before  offset. 
Deductions  under  the  authority  of  5 
U.S.C.  5514  will  not  be  made  unless  the 
creditor  agency  provides  the  employee 
with  a  written  Notice  of  Intent  to  Offset 
a  minimum  of  30  calendar  days  before 
salary  offset  is  initiated.  When  the 
Department  is  the  creditor  agency,  this 
Notice  of  Intent  shall  be  hand-delivered 
or  sent  by  certified  mail  to  the  Assistant 
Director,  Justice  Employee  Data  Service, 
or  to  the  Section  Chief,  Voucher  and 
Payroll  Section,  Administrative  Services 
Division,  FBI,  who  shall  then  transmit 
the  Notice  of  Intent  to  the  debtor- 
employee.  The  Notice  of  Intent  shall 
state: 

(1)  That  the  organization  head  has 
reviewed  the  records  relating  to  the 
claim  and  has  determined  that  a  debt  is 
owed,  including  the  amount  of  the  debt 
and  the  facts  giving  rise  to  the  debt; 


(2)  The  organization  head’s  intention 
to  collect  the  debt  by  means  of 
deduction  from  the  employee's  current 
disposable  pay  account  until  the  debt 
and  all  accumulated  interest  is  paid  in 
full; 

(3)  A  repayment  schedule  that 
includes  the  amount,  frequency, 
proposed  beginning  date,  and  duration 
of  the  intended  deductions; 

(4)  The  opportunity  for  the  employee 
to  propose  an  alternative  written 
schedule  for  the  voluntary  repayment  of 
the  debt,  in  lieu  of  offset,  on  terms 
acceptable  to  the  Department.  The 
employee  shall  include  a  justification  in 
the  request  for  the  alternative  schedule. 
The  schedule  shall  be  agreed  to  and 
signed  by  both  the  employee  and  the 
organization  head; 

(5)  An  explanation  of  the 
Department’s  policy  concerning  interest, 
penalties,  and  administrative  costs, 
including  a  statement  that  such 
assessments  must  be  made  unless 
excused  in  accordance  with  the  Federal 
Claims  Collection  Standards; 

(6)  The  employee’s  right  to  inspect 
and  copy  all  records  of  the  Department 
pertaining  to  the  debt  claimed  or  to 
receive  copies  of  such  records  if  the 
debtor  is  unable  personally  to  inspect 
the  records,  due  to  geographical  or  other 
constraints; 

(7)  The  name,  address,  and  telephone 
number  of  an  officer  or  employee  of  the 
Department  to  whom  requests  for  access 
to  Department  records  relating  to  the 
debt  must  be  sent; 

(8)  The  employee’s  right  to  a  hearing 
conducted  by  an  impartial  hearing 
official  (an  administrative  law  judge  or 
other  hearing  official  not  under  the 
supervision  or  control  of  the  Attorney 
General)  with  respect  to  the  existence 
and  amount  of  the  debt  claimed  or  the 
repayment  schedule  [i.e.,  the  percentage 
of  disposable  pay  to  be  deducted  each 
pay  period),  so  long  as  a  petition  is  filed 
by  the  employee  as  prescribed  in 
paragraph  (c)(1)  of  this  section. 

(9)  The  name,  address,  and  telephone 
number  of  the  officer  or  employee  of  the 
Department  to  whom  a  proposal  for 
voluntary  repayment  must  be  sent;  and 
the  name,  address,  and  telephone 
number  of  an  officer  or  employee  of  the 
Department  who  may  be  contacted 
concerning  procedures  for  requesting  a 
hearing; 

(10)  The  method  and  deadline  for 
requesting  a  hearing; 

(11)  That  the  timely  filing  of  a  petition 
for  a  hearing  on  or  before  the  15th 
calendar  day  following  receipt  of  the 
Notice  of  Intent  will  stay  the 
commencement  of  collection 
proceedings; 
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(12)  The  name  and  address  of  the 
office  to  which  the  petition  should  be 
sent; 

(13)  That  the  Department  will  initiate 
certification  procedures  to  implement  a 
salary  offset  not  less  than  30  days  from 
the  date  of  receipt  of  the  Notice  of  Intent 
to  Offset,  unless  the  employee  files  a 
timely  petition  for  a  hearing; 

(14)  That  a  final  decision  on  whether  a 
hearing  will  be  held  (if  one  is  requested) 
will  be  issued  at  the  earliest  practical 
date,  but  not  later  than  60  days  after  the 
filing  of  the  petition  requesting  the 
hearing; 

(15)  That  any  knowingly  false  or 
frivolous  statements,  representations,  or 
evidence  may  subject  the  employee  to: 

(i)  Disciplinary  procedures 
appropriate  under  5  U.S.C.  chapter  75,  5 
CFR  part  752,  or  any  other  applicable 
statutes  or  regulations; 

(ii)  Penalties  under  the  False  Claims 
Act,  31  U.S.C.  3729-3731,  or  under  any 
other  applicable  statutory  authority;  or 

(iii)  Criminal  penalties  under  18  U.S.C. 
286,  287, 1001,  and  1002  or  under  any 
other  applicable  statutory  authority; 

(16)  Any  other  rights  and  remedies 
available  to  the  employee  under  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made; 

(17)  That  unless  there  are  applicable 
contractual  or  statutory  provisions  to 
the  contrary,  amounts  paid  on  or 
deducted  from  debts  that  are  later- 
waived  or  found  not  to  be  owed  to  the 
United  States  will  be  promptly  refunded 
to  the  employee,  and 

(i)  Interest  shall  be  paid  on  any 
amount  paid  on  or  deducted  from  a  debt 
that  is  found  not  to  be  owed  to  the 
United  States;  and 

(ii)  Interest  shall  not  be  paid  on  any 
amount  paid  on  or  deducted  from  a  debt 
that  is  later  waived;  and  ' 

(18)  That  proceedings  with  respect  to 
such  debt  are  governed  by  5  U.S.C.  5514. 

(b)  Review  of  Departmental  records 
related  to  the  debt. 

(1)  An  employee  who  desires  to 
inspect  or  copy  Department  records 
related  to  the  debt  must  send  a  letter  to 
the  official  designated  in  the  Notice  of 
Intent  requesting  access  to  the  relevant 
records.  The  letter  must  be  received  in 
the  office  of  the  salary  offset 
coordination  official  within  15  days  after 
the  employee’s  receipt  ef  the  Notice  of 
Intent. 

(2)  In  response  to  a  timely  request 
submitted  by  the  debtor,  the  designated 
salary  offset  coordination  official  will 
notify  the  employee  of  the  location  and 
time  when  the  employee  may  inspect 
and  copy  records  related  to  the  debt. 

(3)  If  the  employee  is  unable 
personally  to  inspect  the  records,  due  to 
geographical  or  other  constraints,  the 


salary  offset  coordination  official  shall 
arrange  to  send  copies  of  such  records 
to  the  employee. 

(c)  Opportunity  for  a  hearing  where 
the  Department  is  the  creditor  agency. 

(1)  Request  for  a  hearing. 

(1)  An  employee  who  requests  a 
hearing  on  the  existence  or  amount  of 
the  debt  held  by  the  Department  or  on 
the  offset  schedule  proposed  by  the 
Department  must  send  such  request  to 
the  office  designated  in  the  Notice  of 
Intent.  The  request  or  petition  for  a 
hearing  must  be  received  by  the 
designated  office  on  or  before  the  15th 
calendar  day  following  receipt  by  the 
employer  of  the  notice. 

(ii)  The  employee  must  specify 
whether  an  oral  hearing  is  requested.  If 
an  oral  hearing  is  desired,  the  request 
should  explain  why  the  matter  cannot 
be  resolved  by  review  of  the 
documentary  evidence  alone.  The 
request  must  be  signed  by  the  employee 
and  must  fully  identify  and  explain  with 
reasonable  specificity  all  the  facts, 
evidence,  and  witnesses,  if  any,  that  the 
employee  believes  support  his  or  her 
position. 

(2)  Failure  to  timely  submit.  If  the 
employee  files  a  request  or  petition  for 
hearing  after  the  expiration  of  the  15- 
calendar-day  period  provided  for  in 
paragraph  (c)(1)  of  this  section,  the 
organization  head  may  accept  the 
request  if  the  employee  can  show  that 
the  delay  was  the  result  of 
circumstances  beyond  his  or  her  control 
or  that  he  or  she  failed  to  receive  actual 
notice  of  the  filing  deadline. 

(3)  Obtaining  the  services  of  hearing 
official. 

(i)  When  the  debtor  is  not  a 
Department  employee  and  the 
Department  cannot  provide  a  prompt 
and  appropriate  hearing  before  an 
administrative  law  judge  or  other 
hearing  official,  the  Department  may 
request  a  hearing  official  from  an  agent 
of  the  paying  agency,  as  designated  in  5 
CFR  part  581,  appendix  A,  or  as 
otherwise  designated  by  the  paying 
agency. 

(ii)  When  the  debtor  is  a  Department 
employee,  the  Department  may  contact 
any  agent  of  another  agency,  as 
designated  in  5  CFR  part  581,  appendix 
A,  or  as  otherwise  designated  by  the 
agency,  to  request  a  hearing  official. 

(4)  Procedure. 

(i)  Notice.  After  the  employee 
requests  a  hearing,  the  hearing  official 
shall  notify  the  employee  of  the  form  of 
the  hearing  to  be  provided.  If  the  hearing 
will  be  oral,  the  notice  shall  set  forth  the 
date,  time,  and  location  of  the  hearing, 
which  must  occur  no  more  than  30  days 
after  the  request  is  received.  If  the 
hearing  will  be  conducted  by 


examination  of  documents,  the 
employee  shall  be  notified  within  30 
days  that  he  or  she  should  submit 
evidence  and  arguments  in  writing  to 
the  hearing  official. 

(ii)  Oral  hearing.  An  employee  who 
requests  an  oral  hearing  shall  be 
provided  an  oral  hearing  if  the  hearing 
official  determines  that  the  matter 
cannot  be  resolved  by  review  of 
documentary  evidence  alone  (e.g.,  when 
an  issue  of  credibility  or  veracity  is 
involved).  The  hearing  need  not  be  an 
adversarial  adjudication,  and  rules  of 
evidence  need  not  apply.  Oral  hearings 
may  take  the  form  of,  but  are  not  limited 
to: 

(A)  Informal  conferences  with  the 
hearing  official  in  which  the  employee 
and  agency  representative  are  given  full 
opportunity  to  present  evidence, 
witnesses,  and  argument; 

(B)  Informal  meetings  in  which  the 
hearing  examiner  interviews  the 
employee;  or 

(C)  Formal  written  submissions 
followed  by  an  opportunity  for  oral 
presentation. 

Witnesses  who  testify  in  oral  hearings 
shall  do  so  under  oath  or  affirmation. 

(iii)  Documentary  hearing.  If  the 
hearing  official  determines  that  an  oral 
hearing  is  not  necessary,  he  or  she  shall 
make  the  determination  based  upon  a 
review  of  the  written  record. 

(iv)  Record.  The  hearing  official  shall 
maintain  a  summary  record  of  any 
hearing  conducted  under  this  section. 

(5)  Date  of  decision.  The  hearing 
official  shall  issue  a  written  opinion 
stating  his  or  her  decision,  based  upon 
all  evidence  and  information  developed 
at  the  hearing,  as  soon  as  practicable 
after  the  hearing,  but  not  later  than  60 
days  after  the  date  on  which  the  petition 
was  received  by  the  Department,  unless 
the  hearing  was  delayed  at  the  request 
of  the  employee,  in  which  case  the  60 
day  decision  period  shall  be  extended 
by  the  number  of  days  by  which  the 
hearing  was  postponed.  Decisions  not 
timely  rendered  shall  result  in  the 
waiver  of  penalty  and  interest  costs. 

The  decision  of  the  hearing  official  shall 
be  final. 

(6)  Content  of  decision.  The  written 
decision  shall  include: 

(i)  A  summary  of  the  facts  concerning 
the  origin,  nature,  and  amount  of  the 
debt; 

(ii)  The  hearing  official’s  findings,  ( 
analysis,  and  conclusions;  and 

(iii)  The  terms  of  any  repayment 
schedules,  if  applicable. 

(7)  Failure  to  appear.  If,  in  the 
absence  of  good  cause  shown  [e.g., 
illness),  the  employee  or  the 
representative  of  the  Department  fails  to 
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appear,  the  hearing  official  shall 
proceed  with  the  hearing  as  scheduled, 
and  make  his  or  her  determination 
based  upon  the  oral  testimony  presented 
and  the  documentation  submitted  by 
both  parties.  At  the  request  of  both 
parties,  the  hearing  official  may 
schedule  a  new  hearing  date.  Both 
parties  shall  be  given  reasonable  notice 
of  the  time  and  place  of  this  new 
hearing. 

(d)  Certification  where  the 
Department  is  the  creditor  agency. 

(1)  The  salary  offset  coordination 
officer  shall  provide  a  certification  to 
the  appropriate  payroll  office  in  all 
cases  where: 

(1)  The  hearing  official  determines  that 
a  debt  exists;  or 

(ii)  The  employee  admits  the  existence 
and  amount  of  the  debt  by  failing  to 
request  a  hearing. 

(2)  The  certification  must  be  in  writing 
and  must  state: 

(i)  That  the  employee  owes  the  debt; 

(ii)  The  amount  and  basis  of  the  debt; 

(iii)  The  date  the  government's  right  to 
collect  the  debt  first  accrued; 

(iv)  That  the  Department’s  regulations 
have  been  approved  by  OPM  pursuant 
to  5  CFR  part  550,  subpart  K; 

(v)  If  the  collection  is  to  be  made  by 
lump-sum  payment,  the  amount  and 
data  such  payment  will  be  collected; 

(vi)  If  the  collection  is  to  be  made  in 
installments,  the  number  of  installments 
to  be  collected,  the  amount  of  each 
installment,  and  the  commencing  date  of 
the  first  installment,  if  a  date  other  than 
the  next  officially  established  pay 
period;  and 

(vii)  The  date  the  employee  was 
notified  of  the  debt,  the  action(s)  taken 
under  5  U.S.C.  5514(a),  and  the  dates 
such  actions  were  taken. 

(e)  Voluntary  repayment  agreements 
as  alternative  to  salary  offset  where  the 
Department  is  the  creditor  agency. 

(1)  In  response  to  a  Notice  of  Intent, 
an  employee  may  propose  to  repay  the 
debt  in  accordance  with  scheduled 
installment  payments.  Any  employee 
who  wishes  to  repay  a  debt  without 
salary  offset  shall  submit  in  writing  a 
proposed  agreement  to  repay  the  debt. 
The  proposal  shall  set  forth  a  proposed 
repayment  schedule.  Any  proposal 
under  this  subsection  must  be  received 
by  the  office  of  the  official  designated  in 
the  notice  within  15  calendar  days  after 
receipt  of  the  Notice  of  Intent. 

(2)  In  response  to  a  timely  proposal  by 
the  debtor,  the  organization  head  shall 
notify  the  employee  whether  the 
employee’s  proposed  written  agreement 
for  repayment  is  acceptable.  It  is  within 
the  organization  head's  discretion  to 
accept  or  reject  a  repayment  agreement. 


(3)  If  the  organization  head  decides 
that  the  proposed  repayment  agreement 
is  unacceptable,  the  employee  shall 
have  15  days  from  the  date  he  or  she 
received  notice  of  the  decision  in  which 
to  file  a  petition  for  a  hearing. 

(4)  If  the  organization  head  decides 
that  the  proposed  repayment  agreement 
is  acceptable,  the  arrangement  shall  be 
put  in  writing  and  signed  by  both  the 
employee  and  the  organization  head. 

(f)  Special  review  where  the 
Department  is  the  creditor  agency. 

(1)  An  employee  subject  to  salary 
offset  or  a  voluntary  repayment 
agreement  may,  at  any  time,  request  a 
special  review  by  the  Department  of  the 
amount  of  the  salary  offset  or  voluntary 
payment,  based  on  materially  changed 
circumstances,  including  but  not  limited 
to  catastrophic  illness,  divorce,  death,  or 
disability. 

(2)  In  determining  whether,  as  a  result 
of  materially  changed  circumstances,  an 
offset  would  prevent  the  employee  from 
meeting  essential  subsistence  expenses 
(costs  incurred  for  food,  housing, 
clothing,  transportation,  and  medical 
care),  the  employee  shall  submit  a 
detailed  statement  and  supporting 
documents  for  the  employee,  his  or  her 
spouse,  and  dependents  indicating: 

(i)  Income  for  all  sources; 

(ii)  Assets; 

(iii)  Liabilities; 

(iv)  Number  of  dependents; 

(v)  Expenses  for  food,  housing, 
clothing,  and  transportation; 

(vi)  Medical  expenses;  and 

(vii)  Exceptional  expenses,  if  any. 

(3)  If  the  employee  requests  a  special 
review  under  this  paragraph,  the 
employee  shall  file  an  alternative 
proposed  offset  or  payment  schedule 
and  a  statement,  with  supporting 
documents,  showing  why  the  current 
salary  offset  or  payments  result  in  an 
extreme  financial  hardship  to  the 
employee. 

(4)  The  organization  head  shall 
evaluate  the  statement  and  supporting 
documents  and  determine  whether  the 
original  offset  or  repayment  schedule 
imposes  an  extreme  financial  hardship 
on  the  employee.  The  organization  head 
shall  notify  the  employee  in  writing 
within  30  days  of  such  determination, 
including,  if  appropriate,  his  or  her 
acceptance  of  a  revised  offset  or 
payment  schedule. 

(5)  If  the  special  review  results  in  a 
revised  offset  or  repayment  schedule, 
the  salary  offset  coordination  officer 
shall  provide  a  new  certification  to  the 
paying  agency. 

(g)  Notice  of  salary  offset  where  the 
Department  is  the  paying  agency. 

(1)  Upon  receipt  of  proper  certification 
from  the  creditor  agency,  the  applicable 


payroll  office  shall  send  the  employee  a 
written  notice  of  salary  offset.  Such 
notice  shall  advise  the  employee  that: 

(1)  The  certification  has  been  received 
from  the  creditor  agency;  and 

(ii)  Salary  offset  will  be  initiated  at 
the  next  officially  established  pay 
interval. 

(2)  The  applicable  payroll  office  shall 
provide  a  copy  of  the  notice  to  the 
creditor  agency  and  advise  such  agency 
of  the  dollar  amount  to  be  offset  and  the 
pay  period  when  the  offset  will  begin. 

(h)  Procedures  for  salary  offset  where 
the  Department  is  the  paying  agency. 

(1)  Generally. 

(i)  The  salary  offset  coordination 
officer  shall  coordinate  salary 
deductions  under  this  section. 

(ii)  The  applicable  payroll  office  shall 
determine  the  amount  of  an  employee’s 
disposable  pay  and  offset  salary. 

(iii)  Deductions  shall  begin  the  pay 
period  following  receipt  by  the 
applicable  payroll  office  of  the 
certification  or  as  soon  thereafter  as 
possible. 

(2)  Types  of  collection. 

(i)  Lump-sum  payment.  If  the  amount 
of  the  debt  is  equal  to  or  less  than  15 
percent  of  the  employee’s  disposable 
pay,  such  debt  ordinarily  will  be 
collected  in  one  lump-sum  payment. 

(ii)  Installment  deductions. 

Installment  deductions  will  be  made 
over  a  period  not  greater  than  the 
anticipated  period  of  employment.  The 
size  and  frequency  of  installment 
deductions  will  bear  a  reasonable 
relation  to  the  size  of  the  debt  and  the 
employee’s  ability  to  pay.  However,  the 
amount  deducted  from  any  period  will 
not  exceed  15  percent  of  the  disposable 
pay  from  which  the  deduction  is  made 
unless  the  employee  has  agreed  in 
writing  to  the  deduction  of  a  greater 
amount.  The  installment  payment 
should  normally  be  sufficient  in  size  and 
frequency  to  liquidate  the  debt  in  no 
more  than  three  years.  Installment 
payments  of  less  than  $50  should  be 
accepted  only  in  the  most  unusual 
circumstances. 

(iii)  Lump-sum  deductions  from  final 
check.  A  lump-sum  deduction  exceeding 
15  percent  of  disposable  pay  may  be 
made  pursuant  to  31  U.S.C.  3716  from 
any  final  salary  payment  due  a  former 
employee  in  order  to  liquidate  a  debt, 
whether  the  former  employee  was 
separated  voluntarily  or  involuntarily. 

(iv)  Lump-sum  deductions  from  other 
sources.  Whenever  an  employee  subject 
to  salary  offset  is  separated  from  the 
Department,  and  the  balance  of  the  debt 
cannot  be  liquidated  by  offset  of  the 
final  salary  check,  the  Department, 
pursuant  to  31  U.S.C.  3716,  may  offset 
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any  later  payments  of  any  kind  against 
the  balance  of  the  debt. 

(3)  Multiple  debts.  Where  two  or  more 
creditor  agencies  are  seeking  salary 
offset,  or  where  two  or  more  debts  are 
owed  to  a  single  creditor  agency,  the 
applicable  payroll  office  may,  at  its 
discretion,  determine  whether  one  or 
more  debts  should  be  offset 
simultaneously  within  the  15  percent 
limitation.  The  best  interests  of  the 
government  shall  be  the  primary 
consideration  in  the  determination  by 
the  payroll  office  of  the  order  of  the  debt 
collection. 

(4)  Precedence  of  salary  deductions 
by  the  Department 

(i)  For  Department  employees,  debts 
owed  shall  be  paid  out  of  disposable 
pay  in  the  following  order  of 
precedence: 

(A)  Indebtedness  due  the  Department. 

(B)  Indebtedness  due  other  agencies. 

(C)  Garnishments  for  alimony  and 
child  support  payments. 

(D)  Court-ordered  bankruptcy 
payments  under  the  Bankruptcy  Code. 

(E)  Optional  life  insurance  premiums. 

(F)  Other  voluntary  deductions 

including  allotments  and  assignments,  in 
the  order  determined  by  the  paying 
agency.  , 

(ii)  In  the  event  that  a  debt  to  the 
Department  is  certified  while  an 
employee  is  subject  to  salary  offset  to 
repay  another  agency,  the  applicable 
payroll  office  may  decide  whether  the 
debt  to  the  other  agency  should  be 
repaid  in  full  before  collecting  the 
Department’s  claim  or  whether  changes 
should  be  made  in  the  salary  deduction 
being  sent  to  the  other  agency.  If  debts 
owed  to  the  Department  can  be 
collected  in  one  pay  period,  the  payroll 
office  may  suspend  the  salary  offset  to 
the  other  agency  for  that  pay  period  in 
order  to  liquidate  the  Department’s  debt. 

(i)  Coordinating  salary  offset  with 
other  agencies. 

(1)  Responsibility  of  the  Department 
as  the  creditor  agency. 

(i)  The  salary  offset  coordination 
officer  shall  be  responsible  for 

(A)  Arranging  for  hearing  upon  proper 
petition  by  a  federal  employee: 

(B)  Preparing  the  Notice  of  Intent  to 
Offset  consistent  with  the  requirements 
of  paragraph  (a)  of  this  section: 

(C)  Obtaining  hearing  officials  from 
other  agencies  pursuant  to  paragraph 
(c)(3)  of  this  section:  and 

(D)  Ensuring  that  each  certification  of 
debt  is  sent  to  a  paying  agency  pursuant 
to  paragraph  (d)(2)  of  this  section. 

(ii)  Upon  completion  of  the  procedures 
established  in  paragraphs  (a)  through  (f) 
of  this  section,  the  salary  offset 
coordination  officer  shall  submit  a  debt 
claim  and  an  installment  agreement  or 


other  instruction  on  the  payment 
schedule,  if  applicable,  to  the 
employee’s  paying  agency. 

(iii)  If  the  employee  is  in  the  process 
of  separating  from  government 
employment,  the  Department  shall 
submit  its  debt  claim  to  the  employee’s 
paying  agency  for  collection  by  lump¬ 
sum  deductions  from  the  employee’s 
final  check.  The  paying  agency  shall 
certify  the  total  amount  of  its  collection 
and  furnish  a  copy  of  the  certification  to 
the  Department  and  to  the  employee. 

(iv)  If  the  employee  is  already 
separated  and  all  payments  due  from  his 
or  her  former  paying  agency  have  been 
paid,  the  Department  may,  unless 
otherwise  prohibited,  request  that 
money  due  and  payable  to  the  employee 
from  the  federal  government  be 
administratively  offset  to  collect  the 
debt. 

(v)  When  an  employee  transfers  to 
another  paying  agency,  the  Department 
shall  not  repeat  the  procedures 
described  in  paragraphs  (a)  through  (f) 
of  this  section  in  order  to  resume 
collecting  the  debt.  Instead,  the 
Department  shall  review  the  debt  upon 
receiving  the  former  paying  agency’s 
notice  of  the  employee’s  transfer  and 
shall  ensure  the  collection  is  resumed  by 
the  new  paying  agency. 

(2)  Responsibility  of  the  Department 
as  the  paying  agency.  . 

(i)  Complete  claim.  W'hen  the 
Department  receives  a  certified  claim 
from  a  creditor  agency,  the  employee 
shall  be  given  written  notice  of  the 
certification,  the  date  salary  offset  will 
begin,  and  the  amount  of  the  periodic 
deductions.  Deductions  shall  be 
scheduled  to  begin  at  the  next  officially 
established  pay  interval  or  as  soon 
thereafter  as  possible. 

(ii)  Incomplete  claim.  When  the 
Department  receives  an  incomplete 
certification  of  debt  from  a  creditor 
agency,  the  Department  shall  return  the 
debt  claim  with  notice  that  procedures 
under  5  U.S.C.  5514  and  5  CFR  550.1104 
must  be  followed  and  that  a  properly 
certified  debt  claim  must  be  received 
before  action  will  be  taken  to  collect 
from  the  employee’s  current  pay 
account. 

(iii)  Review.  The  Department  is  not 
authorized  to  review  the  merits  of  the 
creditor  agency’s  determination  with 
respect  to  the  amount  or  validity  of  the 
debt  certified  by  the  creditor  agency. 

(iv)  Employees  who  transfer  from  one 
paying  agency  to  another.  If,  after  the 
creditor  agency  has  submitted  the  debt 
claim  to  the  Department,  the  employee 
transfers  to  an  agency  outside  the 
Department  before  the  debt  is  collected 
in  full,  the  Department  must  certify  the 
total  amount  collected  on  the  debt.  One 


copy  of  the  certification  shall  be 
furnished  to  the  employee  and  one  copy 
shall  be  sent  to  the  creditor  agency 
along  with  notice  of  the  employee’s 
transfer. 

(j)  Interest.  Penalties,  and 
Administrative  Costs.  Where  the 
Department  is  the  creditor  agency,  it 
shall  assess  interest,  penalties,  and 
administrative  costs  pursuant  to  31 
U.S.C.  3717  and  4  CFR  102.13. 

(k)  Refunds. 

(l)  Where  the  Department  is  the 
creditor  agency,  it  shall  promptly  refund 
any  amount  deducted  under  the 
authority  of  5  U.S.C.  5514  when: 

(1)  The  debt  is  compromised  or 
otherwise  found  not  to  be  owing  to  the 
United  States;  or 

(ii)  An  administrative  or  judicial  order 
directs  the  Department  to  make  a 
refund. 

(2)  Unless  required  by  law  or  contract, 
refunds  under  thus  paragraph  (k)  shall 
not  bear  interest. 

(1)  Request  from  a  creditor  agency  for 
the  services  of  a  hearing  official. 

(1)  The  Department  may  provide  a 
hearing  official  upon  request  of  the 
creditor  agency  when  the  debtor  is 
employed  by  the  Department  and  the 
creditor  agency  cannot  provide  a  prompt 
and  appropriate  hearing  before  a 
hearing  official  furnished  pursuant  to 
another  lawful  arrangement. 

(2)  The  Department  may  provide  a 
hearing  offical  upon  request  of  a  creditor 
agency  when  the  debtor  works  for  the 
creditor  agency  and  that  agency  cannot 
arrange  for  a  hearing  official. 

(3)  The  salary  offset  coordination 
officer  shall  arrange  for  qualified 
personnel  to  serve  as  hearing  officials. 

(4)  Services  rendered  under  this 
paragraph  (1)  shall  be  provided  on  a 
fully  reimbursable  basis  pursuant  to  31 
U.S.C.  1535. 

(m)  Non-Waiver  of  rights  by 
payments.  A  debtor’s  payment,  whether 
voluntary  or  involuntary,  of  all  or  any 
portion  of  a  debt  being  collected 
pursuant  to  this  section  shall  not  be 
construed  as  a  waiver  of  any  rights  that 
the  debtor  may  have  under  any  statute, 
regulation,  or  contract  except  as 
otherwise  provided  by  law  or  contract 

§11.9  Administrative  offset. 

(a)  Collection.  The  organization  head 
may  collect  a  claim  pursuant  to  31 
U.S.C.  3716  from  a  person,  organization, 
or  entity  other  than  an  agency  of  the 
United  States  Government  by 
administrative  offset  of  monies  ether 
than  salaries  payable  by  the 
government.  Collection  by 
administrative  offset  shall  be 
undertaken  where  the  claim  is  certain  in 
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amount,  where  offset  is  feasible  and 
desirable  and  not  otherwise  prohibited, 
where  the  applicable  statute  of 
limitations  has  not  expired,  and  where 
the  offset  is  in  the  best  interest  of  the 
United  States. 

(b)  Withholding  of  payment.  Prior  to 
the  completion  of  the  procedures 
described  in  paragraph  (c)  of  this 
section,  the  Department  may  withhold  a 
payment  to  be  made  to  a  debtor,  if: 

(1)  Failure  to  withhold  payment  would 
substantially  prejudice  the  Department’s 
ability  to  collect  the  debt;  and 

(2)  The  time  before  the  payment  is  to 
be  made  does  not  reasonably  permit 
completion  of  the  procedures  described 
in  paragraph  (c)  of  this  section.  Such 
prior  withholding  shall  be  followed 
promptly  by  the  completion  of  the 
procedures  described  in  paragraph  (c)  of 
this  section. 

(c)  Debtor’s  rights.  Unless  the 
procedures  described  in  paragraph  (b)  of 
this  section  are  used,  prior  to  collecting 
any  claim  by  administrative  offset,  the 
organization  head  shall  provide  the 
debtor  with  the  following: 

(1)  Written  notification  of  the  nature 
and  amount  of  the  claim,  the  intention  of 
the  organization  head  to  collect  the 
claim  through  administrative  offset,  and 
a  statement  of  the  rights  of  the  debtor 
under  this  paragraph; 

(2)  An  opportunity  to  inspect  and  copy 
the  records  of  the  Department  with 
respect  to  the  claim; 

(3)  An  opportunity  to  have  the 
Department’s  determination  of 
indebtedness  reviewed  by  the 
organization  head.  Any  request  for 
review  by  the  debtor  shall  be  in  writing 
and  be  submitted  to  the  Department 
within  30  days  of  the  date  of  the  notice 
of  the  offset.  The  organization  head  may 
waive  the  time  limit  for  requesting 
review  for  good  cause  shown  by  the 
debtor;  and 

(4)  An  opportunity  to  enter  into  a 
written  agreement  for  the  repayment  of 
the  amount  of  the  claim  at  the  discretion 
of  the  Department. 

If  the  procedures  described  in 
paragraph  (b)  of  this  section  are 
employed,  the  procedures  described  in 
this  paragraph  shall  be  effected  after 
offset. 

(d)  Interest.  The  Department  is 
authorized  to  assess  interest  and  related 
charges  on  debts  that  are  not  subject  to 
31  U.S.C.  3717  to  the  extent  authorized 
under  the  common  law  or  other 
applicable  statutory  authority. 


Dated:  September  14, 1992. 

William  P.  Barr, 

Attorney  General. 

(FR  Doc.  92-23009  Filed  9-23-92;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

Maryland  Regulatory  Program;  Prime 
Farmlands,  Water  Control  Measures 
for  Coal  Mine  Waste  Disposal 
Facilities;  Designation  of  Areas  as 
Unsuitable  for  Mining 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  announcing  the 
approval  of  a  proposed  amendment  to 
the  Maryland  regulatory  program 
(hereinafter  referred  to  as  the  Maryland 
program)  approved  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  concerns  changes  to  the 
Code  of  Maryland  Regulations 
(COMAR)  required  by  OSM  in  Federal 
rulemaking  on  January  11, 1991  (56  FR 
1097)  and  a  revision  concerning  petition 
for  designation  of  an  area  as  unsuitable 
for  mining. 

EFFECTIVE  DATE:  September  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Biggi,  Director,  Harrisburg  Field 
Office,  Harrisburg  Transportation 
Center,  4th  and  Market  Streets,  Suite  3C, 
Harrisburg,  PA  17101;  Telephone:  (717) 
782-4036. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Maryland  Program. 

II.  Submission  of  Amendments. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Maryland  Program 

On  February  18, 1982,  the  Secretary  of 
the  Interior  approved  the  Maryland 
program.  Information  regarding  the 
general  background  on  the  Maryland 
program,  including  the  Secretary’s 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Maryland 


program  can  be  found  in  the  February 
18, 1982,  Federal  Register  (47  FR  7214). 
Actions  taken  subsequent  to  the 
approval  of  the  Maryland  program  are 
identified  at  30  CFR  920.12,  30  CFR 
920.15,  and  30  CFR  920.16. 

II.  Submission  of  Amendments 

By  letter  dated  January  23, 1992,  the 
Maryland  Bureau  of  Mines  (Maryland) 
submitted  a  program  amendment  to 
OSM  (Administrative  Record  No.  MD- 
550.00).  The  amendment  was  submitted 
in  response  to  the  Director’s  Decision 
identified  in  the  Federal  Register  notice 
dated  January  11, 1991  (56  FR  1097) 
requiring  Maryland  to  make  certain 
changes  to  COMAR  08.13.09.03D — Prime 
Farmlands,  and  COMAR 
08.13.09.33C(1) — Water  Control 
Measures  for  Coal  Mine  Waste  Disposal 
Facilities.  Maryland  is  also  proposing  a 
change  to  COMAR  08.13.09.1lG(7)— 
Designation  of  Areas  as  Unsuitable  for 
Mining.  This  Federal  rule  is  OSM’s  final 
action  on  a  program  amendment 
Maryland  submitted  in  response  to 
OSM’s  July  8, 1986,  30  CFR  732.17  letter 
(Administrative  Record  No.  MD-351). 
The  letter  required  Maryland  to  revise 
certain  rules  determined  to  be  less 
effective  than  their  Federal 
counterparts. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  23, 
1992  Federal  Register  (57  FR  14820)  and 
in  the  same  notice  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  oh  May  26, 
1992. 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  Regulations  at  30  CFR 
732.17,  are  the  Director’s  findings 
concerning  the  proposed  amendment 
submitted  on  January  23, 1992.  Any 
revisions  not  specifically  addressed 
below  are  found  to  be  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  regulations.  Revisions  that 
are  not  discussed  below  contain 
language  similar  to  the  corresponding 
Federal  rules,  concern  nonsubstantive 
wording  changes,  or  revise  cross- 
references  and  paragraph  notations  to 
reflect  organizational  changes  resulting 
from  this  amendment. 

Revisions  to  Maryland’s  Regulations 
That  Are  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 
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State  regulation 

Subject 

Federal  counterpart 

COMAR  08.13.09.03D(7) . 

30  CFR  785.17(c)(1). 

30  CFR  816.83(a). 

30  CFR  817.83(a). 

30  CFR  816.71(f). 

30  CFR  817.71(f). 

30  CFR  764.15(a)(b). 

COMAR  08.13.09.33C(1) . 

COMAR  08.13.09.1 1G(7) . 

Designation  of  Areas  as  Unsuitable  for  Mining . 

Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  Maryland's  proposed 
rule  is  no  less  effective  than  the  Federal 
rule. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period 
announced  in  the  April  23, 1992,  Federal 
Register  (57  FR  14820)  ended  on  May  26, 
1992.  No  public  comments  were  received 
and  a  public  hearing  was  not  held  as  no 
one  requested  an  opportunity  to  provide 
testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Maryland  program.  The  Maryland 
Historical  Trust  and  the  U.S. 

Department  of  Agriculture,  Soil 
Conservation  Service  concurred  with 
the  provisions  of  the  proposed 
amendment. 

V.  Director’s  Decision 


Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions. 

VI.  Procedural  Determinations 

Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4,  7 
and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and  30 
CFR  730.11,  732.13  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations  and 
whether  the  requirements  of  30  CFR 
parts  730,  731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section  702(d) 
of  SMCRA  (30  U.S.C.  1292(d))  provides 
that  agency  decisions  on  proposed  State 
regulatory  program  provisions  do  not 
constitute  major  Federal  actions  within 
the  meaning  of  section  102(2)(c)  of  the 
National  Environmental  Policy  Act,  42 
U.S.C.  4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 


and  Budget  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  The  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated  by 
OSM  will  be  implemented  by  the  State. 
In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  August  20, 1992. 

Jeffrey  D.  Jarrett, 

Acting  Assistant  Director.  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  920— MARYLAND 

1.  The  authority  citation  for  part  920 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  section  920.15  a  new  paragraph 
(q)  is  added  to  read  as  follows: 

§  920.15  Approval  of  amendments  to  State 
regulatory  program. 

A  A  *  *  * 

(q)  The  following  amendment 
submitted  to  OSM  on  January  23, 1992, 
is  approved  effective  September  24, 

1992.  The  amendment  consists  of  the 
following  modifications  to  the  Maryland 
program: 


Based  on  the  above  findings,  the 
Director  is  approving  the  program 
amendment  submitted  by  Maryland  on 
January  23, 1992. 

The  Federal  regulations  at  30  CFR  part 
920  codifying  decisions  concerning  the 
Maryland  program  are  being  amended 
to  implement  this  decision.  The  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
states  to  bring  their  programs  in 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  731.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  with 
respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
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(1)  Revision  of  the  following  rules  of 
the  Code  of  Maryland  Administrative 
Regulations: 

08.13.09.03D(7) — Permit  Applications 
08.13.09.33C(1) — Waste  Handling 
08.13.09.11G(7) — Designation  of  Areas  as 
Unsuitable  for  Mining 

[FR  Doc.  92-23188  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4310-05-M 


30  CFR  Part  925 

Missouri  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM], 
Interior. 

action:  Final  rule;  approval  of 
amendment. 

summary:  OSM  is  announcing  approval 
of  a  proposed  amendment,  with  certain 
exceptions,  submitted  by  the  State  of 
Missouri  as  a  modification  to  its 
permanent  regulatory  program 
(hereinafter,  the  ‘‘Missouri  program"] 
approved  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was 
submitted  to  OSM  on  November  8, 1991, 
and  addresses  State  statutes  concerning 
penalties.  The  amendment  was  initiated 
by  the  State  to  make  the  Program 
consistent  with  other  programs  within 
the  Missouri  Department  of  Natural 
Resources. 

EFFECTIVE  DATE:  September  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  R.  Ennis,  Telephone:  (816)  374- 
6405. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Missouri  Program 

On  November  21, 1980,  the  Secretary 
of  Interior  conditionally  approved  the 
Missouri  program.  General  background 
information  on  the  Missouri  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Missouri 
program  can  be  found  in  the  November 
21, 1980,  Federal  Register  (45  FR  77017]. 
Subsequent  actions  concerning 
Missouri’s  program  and  program 
amendments  can  be  found  at  30  CFR 
925.12,  925.15,  and  925.18. 

II.  Submission  of  Proposed  Amendment 

By  letter  dated  November  8, 1991 
(Administrative  Record  No.  MO-541), 
Missouri  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Missouri  submitted  the 
proposed  amendment  on  its  own 
initiative  to  improve  its  program. 
Missouri  proposes  to  amend  the  Revised 


Statutes  of  Missouri  (RSMo)  at  sections: 
444.870.1  through  444.870.8,  Penalties. 

The  Director  announced  receipt  of  the 
proposed  amendment  in  the  November 
27, 1991,  Federal  Register  (56  FR  60077) 
and  in  the  same  notice  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  its 
substantive  adequacy  (Administrative 
Record  No.  MO-547).  The  public 
comment  period  closed  on  December  27, 
1991.  No  public  hearing  was  held  since 
none  was  requested.  Following  a  review 
of  the  Missouri  amendment,  OSM 
notified  the  State,  by  phone 
conversation,  on  January  21, 1992,  of 
several  deficiencies  in  the  proposed 
amendment  (Administrative  Record  No. 
MO-544).  During  that  same  phone 
conversation,  Missouri  responded  by 
requesting  that  OSM  not  send  an  issue 
letter  to  the  State  and  to  proceed  with  a 
final  rulemaking. 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  for  the  proposed  amendment 
submitted  by  Missouri  on  November  8, 
1991. 

1.  Provisions  Not  Discussed 

Missouri  proposes  revisions  to  its 
statute  at  RSMo  444.870.3,  444.873.1,  .2, 

.3,  and  .4  that  involve  minor  editorial 
changes  and  recodification.  The  Director 
finds  that  these  proposed  revisions  are 
no  less  stringent  than  SMCRA  and  is 
approving  them.  The  Director  is 
requesting  that  Missouri  review  its  rules 
and  other  applicable  areas  of  its 
program  (for  example,  inspection- 
related  forms)  to  ensure  that  any 
references  to  the  recodified  statute  are 
correct. 

2.  RSMo  444.870.1,  .2,  and  .4, 
Administrative  Penalty  Amounts  and 
Procedures 

At  RSMo  444.870.1,  .2,  and  .4  Missouri 
provides  the  requirements  for  civil 
penalties,  and  procedures  for 
determining  the  amount,  how  they  are  to 
be  assessed,  and  hearings  and  civil 
actions.  Missouri  proposes  to  replace 
the  term  "civil  penalty”  with  the  term 
"administrative  penalty"  throughout 
these  three  sections.  Since  Missouri 
proposes  at  RSMo  444.870.8  to  allow 
courts  to  assess  civil  penalties  as  well 
as  the  regulatory  authority,  OSM 
assumes  that  the  purposes  of  this 
change  is  to  distinguish  between 
administratively  assessed  penalties  and 
those  assessed  by  the  courts.  Therefore, 
under  this  assumption,  the  Director  finds 
that  the  statutory  changes  at  RSMo 
444.870.1,  .2,  and  .4  are  no  less  stringent 


than  sections  518,  526,  and  503  of 
SMCRA  and  is  approving  them. 

However,  Missouri’s  rules  at  10  Code  of 
State  Regulations  (CSR)  40  chapter  8, 
that  address  civil  penalty  amounts  and 
processes,  continue  to  use  the  term 
“civil  penalty”  and  not  “administrative 
penalty."  In  order  to  provide 
consistency  between  its  Statutes  and 
rules,  OSM  recommends  that  Missouri 
revise  the  terminology  in  its  regulatory 
provisions  at  10  CSR  40  chapter  8  and 
throughout  its  program  to  be  the  same  as 
used  in  its  statutory  language. 

3.  RSMo  444.870.6,  Assessment  of 
Administrative  Penalty 

Missouri  proposes  to  add  new  section 
RSMo  444.870.6  that  would  require: 

An  administrative  penalty  shall  not  be 
increased  in  those  instances  where 
department  action,  or  failure  to  act,  has 
caused  a  continuation  of  the  violation  that 
was  a  basis  for  the  penalty.  Any 
administrative  penalty  must  be  assessed 
within  2  years  following  the  department’s 
initial  discovery  of  such  alleged  violation,  or 
from  the  date  the  department  in  the  exercise 
of  ordinary  diligence  should  have  discovered 
such  alleged  violation. 

a.  Adjustment  of  Penalty  Amount 

The  Missouri  proposal  would  not 
allow  an  administrative  penalty  to  be 
increased  "where  department  action,  or 
failure  to  act,  has  caused  a  continuation 
of  the  violation  that  was  a  basis  for  the 
penalty.” 

Section  518(a)  of  SMCRA  states  that 
the  amount  of  penalty  is  based  on  the 
permittee’s  history  of  previous 
violations;  the  seriousness  of  the 
violation;  whether  the  permittee  was 
negligent;  and  demonstration  of  good 
faith  of  the  permittee  is  attempting  to 
achieve  compliance.  When  establishing 
the  seriousness  of  the  violation,  SMCRA 
does  not  grant  an  allowance  to  the 
permittee  for  situations  where 
department  action,  or  failure  to  act,  has 
caused  a  continuation  of  the  violation 
that  was  a  basis  for  the  penalty. 

Therefore,  the  Director  finds 
Missouri’s  proposal  to  not  allow  an 
administrative  penalty  to  be  increased 
where  department  action,  or  failure  to 
act,  has  caused  continuation  of  the 
violation  that  was  the  basis  for  the 
penalty  to  be  less  stringent  than  section 
518(a)  of  SMCRA  and  is  not  approving 
it. 

b.  Penalty  Assessment 

The  Missouri  proposal  continues  with 
the  requirement  that  any  administrative 
penalty  must  be  assessed  within  2  years 
following  the  Departments  initial 
discovery  of  such  alleged  violation  or 
from  the  date  the  department  in  the 
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exercise  of  ordinary  diligence  should 
have  discovered  such  alleged  violation. 

The  State  proposes,  in  effect,  a  statute 
of  limitations  on  the  time  in  which  the 
State  regulatory  authority  may  assess  a 
civil  penalty.  Given  Missouri’s  proposal, 
any  assessments  or  re-assessed 
penalties  resulting  from  an 
administrative  review  would  have  to  be 
dismissed  without  a  showing  of 
prejudice  if  they  exceeded  the  2  year 
limit.  In  neither  of  these  cases  would  the 
penalties  be  dismissed  under  the 
Federal  regulations.  In  this  respect,  the 
proposal  is  less  effective  than  the 
Federal  regulation  in  achieving  the 
enforcement  goals  of  SMCRA. 

Missouri’s  proposal  further  provides 
that  penalties  must  be  assessed  not  only 
within  2  years  of  the  violation-notice, 
but  more  restrictively  within  2  years 
"from  the  date  the  department  in  the 
exercise  of  ordinary  diligence  should 
have  discovered  such  alleged  violation." 
The  time  limitation  requirements  of 
SMCRA  section  518  and  30  CFR  part  845 
are  all  based  on  the  date  of  issuance  of 
the  violation  notice.  If  an  alleged 
violation  were  not  cited  in  a  violation 
notice  until  3  years  later,  it  would  still 
have  to  be  assessed  for  potential 
penalty  under  the  Federal  requirements. 
Under  the  Missouri  proposal,  no  penalty 
could  be  assessed.  Further,  Missouri  has 
not  informed  OSM  how  the  phrase  “in 
the  exercise  of  ordinary  diligence”  is  to 
be  interpreted. 

The  Director  therefore  finds  that 
Missouri’s  proposed  statutory  change  at 
RSMo  444.870.6  is  less  stringent  than 
section  518  of  SMCRA  and  is  not 
approving  it. 

4.  RSMo  444.870.7,  Final  Orders 

a.  Persons  Empowered  To  Request 
Judicial  Review 

Missouri’s  proposed  new  RSMo 

444.870.7  would  subject  final  orders  to 
judicial  review  upon  petition  "by  any 
person  subject  to  the  administrative 
penalty." 

Section  526(a)(2)  of  SMCRA  states 
that  any  order  or  decision  in  a  civil 
penalty  proceeding  shall  be  subject  to 
judicial  review;  it  does  not  explicitly 
limit  the  right  of  review  to  the  person 
charged  with  the  penalty.  Furthermore, 
section  102(i)  of  SMCRA  states  that  one 
purpose  of  the  Act  is  to  assure  provision 
for  public  participation  in  the 
enforcement  of  programs  under  the  Act. 

The  Federal  regulations  at  30  CFR 
845.20(b)  specify  that  “any  party”  may 
request  judicial  review  of  the  final  order. 
This  Federal  term,  “any  party,"  is  more 
inclusive  than  the  proposed  State  term, 
“any  person  subject  to  the 
administrative  penalty."  Therefore,  the 


Director  finds  the  proposed  provision  at 
RSMo  444.870.7,  by  allowing  fewer 
persons  to  file  for  judicial  review,  less 
stringent  than  SMCRA  and  less  effective 
than  the  Federal  regulation  and  is  not 
approving  the  provision. 

b.  Judicial  Review  de  novo 

Missouri  proposes  to  add  new  section 
RSMo  444.870.7  that  would  allow  either 
party  to  request  that  judicial  review  of  a 
final  order  be  de  novo.  Black's  law 
dictionary  defines  de  novo  trials  as 
"trying  a  matter  anew;  the  same  as  if  it 
had  not  been  heard  before  and  as  if  no 
decision  had  been  previously  rendered." 
Section  526(b)  of  SMCRA  requires  that 
judicial  review  of  Federally  assessed 
penalties  be  based  on  the  record,  that  is, 
it  prohibits  trials  de  novo  for  those 
penalties. 

The  preamble  to  OSM’s  1979  rules 
strongly  discourages  states  from 
providing  for  trials  de  novo  (44  FR 14902, 
15296;  March  13, 1979).  The  concern 
expressed  by  OSM  at  that  time  was  that 
trials  de  novo  might  be  advantageous  to 
violators  since  trials  de  novo  would 
usually  occur  long  after  the  violation 
and  loss  of  evidence,  loss  of  witnesses 
and/or  witness  memory  might  lead  to  a 
reduced  ability  of  regulatory  authorities 
to  prove  the  fact  of  violations  and/or  to 
defend  penalty  amounts  assessed. 

This  position  was  challenged  in  In  re: 
Permanent  Surface  Mining  Regulation 
Litigation .  14  ERC  1083, 1109  (D.D.C. 
February  26, 1980).  In  briefs  filed  for  that 
case,  the  Secretary  said  that  trials  de 
novo  can  be  allowed  in  State  programs 
if  the  State  can  demonstrate  that  such 
allowance  would  not  lead  to  subversion 
of  the  enforcement  program.  Missouri 
has  not  provided  such  demonstration. 

As  OSM  noted  in  the  preamble  to  the 
October  28, 1981,  (46  FR  53376,  53377) 
rulemaking  which  relaxed  the  provisions 
for  State  submission  of  alternative 
approaches  to  the  Federal  regulations,  it 
remains  the  responsibility  of  the  State 
seeking  approval  of  an  alternative  to 
establish  the  necessary  record  to 
support  the  conclusion  that  the  State's 
proposal  is  as  effective  in  meeting  the 
requirements  of  the  Act  as  are  the 
Federal  regulations. 

Therefore,  the  Director  finds  that 
since  Missouri  failed  to  demonstrate 
how  trials  de  novo  would  not  lead  to 
subversion  of  the  enforcement  program, 
its  proposed  provision  at  RSMO 

444.870.7  is  less  stringent  than  the 
section  526(b)  of  SMCRA  and  is  not 
approving  the  proposed  change. 

c.  Judicial  Review  of  Final  Orders — 
Requirement  for  Escrow  Payment 

Missouri  proposes  at  RSMo  444.870.7 
that  "(a]ny  final  order  imposing  an 


administrative  penalty  is  subject  to 
judicial  review  upon  the  filing  of  a 
petition  pursuant  to  section  536.100, 
RSMo*  *  *” 

Existing  and  proposed  RSMo  444.870.3 
require  an  escrow  payment  in  order  to 
obtain  administrative  review;  while  the 
procedures  are  not  specified,  it  is 
implied  that  the  payment  remains  in 
escrow  through  the  completion  of 
judicial  review.  Existing  RSMo  444.900 
states  that  final  orders  are  subject  to 
judicial  review  only  if  all  administrative 
remedies  are  exhausted;  thus,  there 
must  always  have  been  an  escrow 
payment  to  remain  in  escrow  during  any 
judicial  review.  The  proposed  new 
provision  at  RSMo  444.870.7  does  not 
specify  that  an  escrow  payment  is 
required.  It  is  unclear  whether  the 
proposed  provision  would  create  a 
different  avenue  for  obtaining  judicial 
review  than  that  specified  in  RSMo 
444.870.3. 

SMCRA  section  518(c)  requires  the 
person  charged  with  the  penalty  to  place 
the  penalty  amount  in  escrow  in  order  to 
contest  the  amount  of  the  penalty;  this  is 
implied  for  both  administrative  or 
judicial  review.  The  Federal  regulations 
at  30  CFR  845.19(a)  requires  that  a 
request  for  an  administrative  hearing  be 
accompanied  by  an  escrow  payment  of 
the  amount  assessed  and  30  CFR 
845.20(b)  requires  that  the  amount  paid 
into  escrow  for  the  administrative 
hearing  remain  in  escrow  for  the  judicial 
hearing. 

The  Director  finds  that  the  proposed 
provision  at  RSMo  444.870.7,  by  not 
clarifying  its  interpretation  regarding 
whether  an  escrow  payment  is  required 
in  order  to  obtain  judicial  review,  is  less 
stringent  than  section  518(c)  of  SMCRA 
and  is  not  approving  it. 

5.  RSMo  444.870.8,  Assessment  of 
Penalty 

a.  Provision  for  Judicially  Assessed 
Penalties 

Missouri  proposes  new  section  RSMo 

444.870.8  that  would  provide  three 
alternatives  for  the  assessment  of 
penalties.  First,  the  Slate  may  assess  an 
administrative  penalty.  Second,  the 
Attorney  General  may  file  legal  action 
seeking  a  civil  penalty  in  a  circuit  court. 
Third,  the  State  may  request  a  judicially 
assessed  civil  penalty. 

Section  518(i)  of  SMCRA  requires 
State  programs  to  have  similar 
procedural  requirements  as  section  518. 
Section  518  (a)  and  (b)  require  penalties 
to  be  assessed  at  the  administrative 
level  (i.e.,  by  the  Secretary),  not  at  the 
judicial  level.  Therefore,  section  518(i) 
can  be  interpreted  to  require  that  State 
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programs  assess  penalties 
administratively,  rather  than  allowing 
the  proposed  option  for  judicial 
assessment.  OSM's  implementing 
regulations  at  30  CFR  732.15(b)(7)  also 
require  State  programs  to  include  the 
same  or  similar  procedural  requirements 
as  30  CFR  part  845,  which  requires 
penalties  to  be  assessed  by  OSM  (i.e., 
the  regulatory  authority).  Further,  30 
CFR  840.13(c)  requires  State  programs  to 
include  procedural  requirements  for  civil 
penalty  assessment  consistent  with 
those  in  30  CFR  part  845. 

The  possibility  of  judicially  assessed 
penalties  was  addressed  in  the 
preamble  to  OSM’s  1979  regulations  (44 
FR  14902, 15296;  March  13, 1979).  OSM’s 
conclusion  was  that  judicially-assessed 
penalties  would  not  satisfy  the 
requirements  of  SMCRA  and  OSM’s 
rules.  The  reasons  were:  (1)  Courts  are 
not  as  knowledgeable  about  the  subject 
matter  of  coal  mining  as  is  the 
administrative  agency;  (2)  court  dockets 
may  mean  long  delays  in  assessing 
penalties  [30  CFR  845.17(b)  generally 
requires  an  assessment  within  30  days 
of  the  violation  notice);  (3)  State  court 
systems/procedures  may  not  provide  for 
citizen  participation  in  penalty 
assessment;  (4)  an  administrative 
system  is  more  efficient;  and  (5) 
administratively-assessed  penalties  are 
more  likely  to  be  uniform  and  reflect  the 
criteria  of  the  Act. 

As  stated  in  finding  4b,  it  is  the  State’s 
responsibility,  when  seeking  approval  of 
an  alternative  approach  to  the  Federal 
regulations,  to  establish  the  necessary 
record  to  support  the  conclusion  that  the 
State's  proposal  is  as  effective  in 
meeting  the  requirements  of  the  Act  as 
are  the  Federal  regulations.  Missouri 
does  not  provide  evidence 
substantiating  the  position  that  none  of 
the  five  problems  noted  in  the  preamble 
discussion,  or  any  other  potential 
subversions  of  or  weakening  of 
"enforcement  values,”  would  occur 
under  the  alternative  for  judicial 
assessment.  In  addition,  SMCRA  and 
the  Federal  regulations  cited  above 
require  that  civil  penalties  be  assessed 
based  on  four  criteria  (history, 
seriousness,  negligence,  good  faith  in 
abating).  Missouri  currently  does  not 
have  in  place  statutory  provisions  that 
would  require  circuit  courts  to  utilize 
these  criteria  in  assessing  civil 
penalties. 

Therefore,  the  Director  finds 
Missouri’s  proposal  at  RSMo  444.870.8  to 
be  less  stringent  than  SMCRA  and  less 
effective  than  the  Federal  regulations 
and  is  not  approving  it. 


b.  Assessment  Criteria 

Missouri's  proposed  statute  states  that 
”[t]he  assessment  of  an  administrative 
penalty  shall  preclude  the  assessment  of 
a  monetary  penalty  for  the  same 
violation  by  the  attorney  general  and  the 
judicial  assessment  of  a  civil  penalty  for 
the  same  violation  except  (emphasis 
added)  that  this  limitation  shall  not 
apply  to  persons  whom  the  department 
has  determined  to  have  habitually 
violated  the  requirements  of  the 
Missouri  surface  coal  mining  law,  *  *  *” 
There  is  no  similar  counterpart 
provision  in  the  Federal  program. 

There  are  two  problems  with  this 
language.  First,  it  is  unclear  what 
Missouri  intends  to  achieve  with  this 
proposed  revision.  On  one  hand,  it 
appears  that  Missouri  proposes  to  put  in 
effect  a  statute  that  could  allow  two 
separately  assessed  penalties  for 
habitual  offenders.  This  would  seem  to 
be  unnecessary  since  Missouri  already 
has  an  avenue  for  "penalizing” 

"habitual  offense”  under  the  program 
provisions  for  permit  suspension/ 
revocation  for  patterns  of  violations  (30 
CFR  843.13;  RSMo  444.885.3  &  444.895.4). 

On  the  other  hand,  this  proposed 
statute  could  be  interpreted  to  mean 
that,  if  the  State  is  dealing  with  a 
“habitual  offender,”  the  assessment  of 
the  attorney  general  and  the  judicial 
assessment  would  preclude  the 
administrative  assessment. 

Second,  OSM  has  a  concern  regarding 
Missouri’s  use  of  the  terms 
"administrative  penalty"  and  "monetary 
penalty."  As  discussed  in  finding  2, 
Missouri’s  substitution  of  the  term 
"administrative  penalty”  for  the  term 
"civil  penalty”  was  thought  to  be 
proposed  as  a  way  to  distinguish 
between  administratively-assessed 
penalties  and  those  assessed  by  the 
courts  and  therefore,  no  less  stringent 
than  SMCRA.  However,  the  phrase 
”[t]he  assessment  of  an  administrative 
penalty  shall  preclude  the  assessment  of 
a  monetary  penalty  for  the  same 
violation  *  *  *’’  implies  that  an 
administrative  penalty  does  not  include 
a  "monetary”  component,  which  is 
inconsistent  with  SMCRA. 

Given  the  uncertainty  of  the  intent  of 
this  proposed  statutory  revision,  the 
Director  cannot  determine  if  Missouri’s 
proposed  changes  are  in  accordance 
with  SMCRA  and  therefore  is  not 
approving  it. 

c.  Attorney  General  Assessment  of 
Monetary  Penalty 

The  second  proposed  option 
discussed  in  finding  5a  is:  "the 
assessment  of  a  monetary  penalty  *  *  * 
by  the  attorney  general.”  There  is  no 


Federal  counterpart  provision  in  the 
Federal  program. 

As  stated  in  finding  5a,  Missouri 
currently  does  not  have  in  place 
statutory  provisions  that  would  require 
the  attorney  general  to  use  the  four 
required  assessment  criteria  (history, 
seriousness,  negligence,  good  faith  in 
abating)  when  assessing  penalties. 

The  Director  therefore  finds  that 
Missouri’s  proposed  provision  is 
inconsistent  with  the  requirements  of 
SMCRA  at  section  518  and  is  not 
approving  the  proposed  change. 

6.  RSMo  444.873.2  (Previously  RSMo 
444.870.6),  Corporate  Permittee 
Violation 

a.  Individual  Civil  Penalties 

The  existing  provision,  at  RSMo 
444.870.6,  applies  when  a  corporate 
permittee  "fails  or  refuses  to  comply 
with  any  order  issued  under  section 
RSMo  444.885,  or  any  order  incorporated 
in  a  final  decision  issued  by  the 
commission  except  an  order  [under 
subsection  2]"  (emphasis  added).  That 
is,  individual  civil  penalties  (ICP’s)  are 
authorized  for  failing  to  obey  orders 
under  RSMo  444.885  or  any  final  order 
except  those  under  subsection  2  that 
require  payment  of  civil  penalties. 

Orders  issued  under  RSMo  444.885  are 
cessation  orders  and  show  cause  orders. 

The  proposed  revision  has  omitted  the 
“except”  clause,  so  that  it  reads:  "*  *  * 
fails  or  refuses  to  comply  with  an  order 
issued  under  section  RSMo  444.885,  or 
any  order  incorporated  in  a  decision 
issued  under  subsection  2  *  *  *”  Thus,  in 
the  proposed  revision,  only  orders  under 
RSMo  444.885  and  final  decision  orders 
which  do  require  payment  of 
administrative  penalties  would  be 
included. 

Section  518(f)  of  SMCRA  authorizes 
ICP’s  for  failure  to  obey  orders  under 
section  521  (counterpart  to  RSMo 
444.885)  of  SMCRA  or  any  order 
incorporated  in  a  final  decision  except 
an  order  requiring  payment  of  civil 
penalties  (or  an  order  under  section  703 
of  SMCRA  to  abate  violations  of 
employee  protection). 

In  summary,  while  Missouri's  existing 
provision  closely  parallels  the 
requirements  of  SMCRA,  the  proposed 
revision  would  be  less  stringent  because 
it  would  include  fewer  orders 
incorporated  in  final  decisions:  The 
proposed  revision  would  include  only 
those  final  decision  orders  requiring 
payment  of  civil  penalties,  which  are 
precisely  the  ones  SMCRA  excludes. 
The  proposed  revision  would  also 
conflict  with  and  be  less  inclusive  than 
Missouri’s  approved  regulatory 
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definition  of  “violation,  failure,  or 
refusal"  at  10  CSR  40-8.045(2)(B)(2)  and 
the  regulatory  provision  allowing 
assessment  of  lCP’s  at  subsection  (3)(a) 
of  that  rule.  Therefore,  the  Director  finds 
the  proposed  change  at  RSMo  444.873.2 
to  be  less  stringent  than  the  Federal 
requirements  at  section  518(f)  of 
SMCRA  and  is  not  approving  it. 

b.  Editorial  Errors 

It  appears  as  though  the  legislature 
intended  to  add  a  provision  allowing 
access  to  a  hearing  for  any  director, 
officer,  or  agent  who  is  assessed 
proposed  ICP’s  (i.e.,  to  add  a  provision 
equivalent  to  section  518(c)  of  SMCRA). 
However,  this  new  provision  was 
inserted  into  the  middle  of  the  sentence 
that  authorizes  ICP’s  rendering  both 
provisions  meaningless. 

This  revision  initially  says  that  “any 
director,  officer,  or  agent  *  *  *  shall  be 
subject  to  hearings  *  *  *"  This  is  an 
editorial  error.  Persons  are  not  subject 
to  hearings,  rather,  decisions,  penalties, 
judgements,  etc.,  are  subject  to  hearings. 
The  revision  then  states  that  “*  *  *  any 
hearing  *  *  *  shall  be  of  record  and  shall 
be  the  same  civil  penalties  [sic]  *  *  * 
that  may  be  imposed  *  *  *”  (emphasis 
added).  This  says  that  hearings  shall  be 
penalties,  which  is  erroneous.  This 
revised  provision  has  eliminated  the 
requirement  that  directors,  officers,  and 
agents  of  corporate  permittees  are 
subject  to  civil  penalties,  fines,  and 
imprisonment. 

This  provision  as  revised  would  no 
longer  be  comparable  to  SMCRA  518(f), 
and  the  Missouri  program  would  no 
longer  contain  any  authorization  for  the 
imposition  of  civil  penalties  on  directors, 
etc.,  of  corporate  permittees.  While  the 
Missouri  program  would  still  contain 
regulatory  provisions  for  the  imposition 
of  ICP’s,  at  10  CSR  40-8.045,  these 
provisions  would  have  no  statutory 
basis.  Therefore,  the  Director  finds  this 
proposed  revision  to  be  less  stringent 
than  section  518(f)  of  SMCRA  and  is  not 
approving  it. 

c.  Editorial  Errors,  cont. 

Also,  the  last  sentence  of  this 
proposed  revision  refers  to  “civil 
penalties,  fines,  and  imprisonment  *  *  * 
under  this  section"  (emphasis  added). 
Under  the  proposal,  “this  section” 
means  RSMo  444.873.  “Administrative” 
(civil)  penalties  are  authorized  in  section 
444.870.  Therefore,  there  are  neither  civil 
nor  administrative  penalties  authorized 
under  “this  section.”  In  order  to  be  no 
less  stringent  than  section  518(f)  of 
SMCRA,  this  phrase  would  have  to  be 
revised  to  specifically  state  or 
incorporate  fines  and  imprisonment 


under  this  section  and  administrative 
penalties  under  section  444.870. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public  comment 
on  the  proposed  amendment  and 
provided  opportunity  for  a  public 
hearing.  No  comments  were  received, 
and  the  scheduled  public  hearing  was 
not  held  because  no  one  requested  an 
opportunity  to  provide  testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll),  OSM  solicited 
comments  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Missouri  program. 

State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  ( ACHP ) 

Comments 

As  required  by  30  CFR  732.17(h)(4), 
OSM  provided  the  proposed  amendment 
to  the  SHPO  and  the  ACHP  for 
comment.  The  SHPO  responded  that  it 
had  no  objection  to  the  implementation 
of  the  proposed  amendment.  No 
response  was  received  from  ACHP. 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Under  30  CFR  732.17(h)(ll),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq .) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.). 

Missouri  did  not  propose  in  this 
amendment  any  revisions  to  its  program 
that  relate  to  air  or  water  quality 
standards.  However,  EPA’s  Regional 
and  Headquarters  offices  were  afforded 
opportunity  to  comment  on  this 
amendment.  EPA’s  Region  VII  office 
responded  that  it  had  no  comments.  The 
Headquarters  office  concurred  without 
comment. 

V.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  proposed 
amendment  submitted  by  Missouri  on 
November  8, 1991,  with  the  exception  of 
those  provisions  found  to  be 
inconsistent  with  SMCRA  or  the  Federal 
regulations,  and  identified  in  the 
codified  portion  of  this  notice  under  30 
CFR  925.15. 


The  Director  is  not  approving 
Missouri’s  proposed  revisions  to  its 
statute  as  discussed  at  finding:  3,  RSMo 

444.870.6,  concerning  assessment  of 
administrative  penalty:  4,  RSMo 

444.870.7,  concerning  judicial  review  of 
administrative  penalty:  5,  RSMo 

444.870.8,  concerning  assessments  of 
penalty:  and  6,  RSMo  444.873.2, 
concerning  corporate  permittee  violation 
because  they  are  less  stringent  than 
SMCRA  and  less  effective  than  the 
implementing  Federal  regulations. 

The  Federal  regulations  at  30  CFR  part 
925  codifying  decisions  concerning  the 
Missouri  program  are  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  between  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Effect  of  Director’s  Decision 

Section  503  of  SMCRA  establishes 
that  a  State  may  not  exercise 
jurisdiction  under  SMCRA  unless  the 
State  program  is  approved  by  the 
Secretary  of  the  Interior.  The  Federal 
regulations  at  30  CFR  732.17(a)  require 
that  any  alteration  of  an  approved  State 
program  must  be  submitted  to  the 
Director  as  a  program  amendment.  Thus, 
any  changes  to  the  program  are  not 
enforceable  by  the  State  until  approved 
by  the  Director.  The  Federal  regulations 
at  30  CFR  732.17(g)  prohibit  any 
unilateral  changes  to  approved  State 
programs. 

In  the  oversight  of  the  Missouri 
program,  the  Director  will  recognize 
only  statutes,  regulations,  and  other 
materials  approved  by  OSM,  together 
with  any  consistent  implementing 
policies,  directives,  and  other  materials, 
and  will  require  the  enforcement  by 
Missouri  of  only  such  provisions. 

VII.  Procedural  Determinations 

Compliance  With  Executive  Order  No. 
12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4,  7, 
and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Accordingly,  preparation 
of  a  Regulatory  Impact  Analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 
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Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and  30 
CFR  730.11.  732.15.  and  732.17{h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations  and 
whether  the  requirements  of  30  CFR 
parts  730,  731,  and  732  have  been  met. 

Compliar.ee  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section  702(d) 
of  SMCRA  (30  U.S.C.  1292(d)]  provides 
that  agency  decisions  on  proposed  State 
regulatory  program  provisions  do  not 
constitute  major  Federal  actions  within 
the  meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act.  42 
U.S.C.  4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507  et  seq. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  801  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated  by 
OSM  will  be  implemented  by  the  State. 
In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 


assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  934 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  August  30, 1992. 

Raymond  L  Lowrie. 

Assistant  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  925 — MISSOURI 

1.  The  authority  citation  for  part  925 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  925.15  is  amended  by 
adding  paragraph  (o)  to  read  as  follows: 

§  925. 1 5  Approval  of  regulatory  program 
amendments. 

***** 

(o)  With  the  exception  of  RSMo 

444.870.6,  concerning  assessment  of 
administrative  penalty,  RSMo  444.870.7 
concerning  judicial  review  of 
administrative  penalty,  RSMo  444.870.8 
concerning  assessments  of  penalty,  and 
RSMo  444.873.2  concerning  corporate 
permittee  violation,  the  following 
provisions  of  the  Missouri  statute  as 
submitted  to  OSM  on  November  8, 1991, 
are  approved  effective  September  24, 
1992:  RSMo  444.870.1  through  .5 
concerning  civil  penalty  amount  and 
procedure:  RSMo  444.873.1  concerning 
willful  and  knowing  violations;  RSMo 
444.873.3  concerning  knowing  false 
representation:  and  RSMo  444.873.4 
concerning  failure  to  correct  a  violation. 

3.  Section  925.16  is  amended  by 
adding  paragraph  (i),  to  read  as  follows: 

§  925.16  Required  program  amendments. 
***** 

(i)  By  November  23, 1992,  Missouri 
shall  amend  its  program  at  RSMo 

444.870.6.  RSMo  444.870.7,  RSMo 
444.870.8.  and  RSMo  444.873.2  by 
removing  these  sections. 

[FR  Doc.  92-23189  Fiied  9-23-92;  8:45  am] 

BILLING  CODE  4310-05-M 


30  CFR  Part  935 

Ohio  Abandoned  Mine  Land 
Reclamation  Plan  Amendment 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Final  rule. 


summary:  OSM  is  announcing  the 
approval  of  proposed  amendments  to 
the  Ohio  Abandoned  Mine  Land 
Reclamation  Plan  (hereinafter  referred 
to  as  the  Ohio  Plan)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendments 
concern  the  proposed  policies  and 
procedures  with  which  Ohio  would 
conduct  the  Abandoned  Mine  Land 
Reclamation  (AMLR)  emergency 
program  on  behalf  of  OSM.  The 
amendments  would  also  make  eligible 
for  Federal  AMLR  funding,  certain  sites 
in  Ohio  affected  by  mining  activities 
after  the  passage  of  SMCRA  and  would 
revise  the  definition  of  what  constitutes 
a  small  operator  under  the  small 
operator  assistance  program  to  be 
consistent  with  the  approved  Ohio 
program. 

EFFECTIVE  DATE:  September  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT:  I 

Mr.  Richard  J.  Seibel,  Director,  I 

Columbus  Field  Office,  Office  of  Surface  I 

Mining  Reclamation  and  Enforcement.  j 

2242  South  Hamilton  Road,  room  202, 
Columbus.  Ohio  43232;  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program. 

II.  Submission  of  the  Amendment. 

III.  Director’s  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director’s  Decision.  I 

VI.  Procedural  Determinations.  j 

I.  Background  on  the  Ohio  Program 

The  Secretary  of  the  Interior  approved 
the  Ohio  Plan  on  August  10, 1982. 

Information  on  the  background  of  the 
Ohio  Plan,  including  the  Secretary’s 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio  plan, 
can  be  found  in  the  August  10, 1982, 

Federal  Register  (47  FR  34688). 

Subsequent  actions  concerning 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.20  and  935.25. 

II.  Submission  of  the  Amendment 

By  letter  dated  July  14, 1988  (Ohio 
Administrative  Record  No.  OH-1071), 

Ohio  submitted  Program  Amendment 
Number  AML-3.  This  amendment 
proposed  changes  to  the  Ohio  Plan  to 
authorize  Ohio  to  conduct  the  AMLR 
emergency  program  on  behalf  of  OSM. 

OSM  announced  receipt  of  proposed 
Program  Amendment  Number  AML-3  in 
the  October  20, 1988,  Federal  Register 
(53  FR  41208),  and,  in  the  same  notice, 
opened  the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment  period 
ended  on  November  21, 1988.  The  public 
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hearing  scheduled  for  November  14, 

1988,  was  not  held  because  no  one 
requested  an  opportunity  to  testify. 

Because  of  concerns  over  the 
allocation  of  funds  to  support  the  AMUR 
emergency  program,  Ohio  withdrew  its 
)u)y  14, 1988,  submission  of  proposed 
Program  Amendment  Number  AML-3  on 
February  15, 1989  (Ohio  Administrative 
Record  No.  OH-1159).  Between  1989  and 
1992,  OSM  and  Ohio  continued 
discussions  about  Ohio’s  possible 
assumption  of  the  AMLR  emergency 
program  on  behalf  of  OSM.  OSM  was 
able  to  resolve  Ohio’s  concerns  about 
the  AMLR  emergency  program  funding, 
and,  in  early  1992,  Ohio  again  initiated 
the  process  to  assume  the  AMLR 
emergency  program. 

By  letter  dated  February  19, 1992 
(Administrative  Record  No.  OH-1650), 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio),  submitted  proposed  Program 
Amendment  Number  AML-5  to  the  Ohio 
Plan.  This  amendment  is  intended  to 
demonstrate  Ohio’s  capability  to 
effectively  perform  the  AMLR 
emergency  program  on  behalf  of  OSM. 

In  support  of  the  proposed  amendment, 
Ohio  also  submitted  responses  to  OSM’ s 
September  29, 1982,  guidelines  for  State 
proposals  to  assume  the  emergency 
program  (47  FR  42729). 

By  letter  dated  March  2, 1992  (Ohio 
Administrative  Record  No.  OH-1657), 
Ohio  modified  AML-5  to  include  new 
statutory  provisions  at  Ohio  Revised 
Code  (ORC)  1513.37(L)(1)  and  (L)(2). 
These  provisions  were  originally 
included  in  Program  Amendment 
Number  54,  submitted  to  OSM  on 
February  7, 1992  (Administrative  Record 
No.  OH-1645).  Because  these  provisions 
provide  clarification  of  the  statutory 
authority  in  emergency  situations,  OSM 
requested  that  ORC  1537.37(L)(1)  and 
(L)(2)  to  be  moved  to  this  amendment 
package. 

In  response  to  the  May  29, 1992,  issue 
letter  prepared  by  OSM  (Administrative 
Record  No.  OH-1705),  Ohio  submitted 
on  July  29, 1992,  additional  minor 
revisions  to  the  program  amendment 
(Administrative  Record  No.  OH-1759). 
The  revisions  further  modify  and  clarify 
the  policy  and  procedures  of  the  Ohio 
AML  Emergency  Program. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  13, 
1992  Federal  Register  (57  FR  12782),  and, 
in  the  same  notice,  opened  the  public 
|  comment  period  and  provided 

I  opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
May  13, 1992.  The  public  hearing 
scheduled  for  May  8, 1992,  was  not  held 


because  no  one  requested  an 
opportunity  to  testify. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
part  884,  are  the  Director's  findings 
concerning  the  proposed  amendment  to 
the  Ohio  Program.  Any  minor  revisions 
not  specifically  discussed  are  found  to 
be  no  less  stringent  than  SMCRA  and  no 
less  effective  than  the  Federal 
regulations.  Revisions  which  are  not 
discussed  below  contain  language 
similar  to  the  corresponding  Federal 
rules,  concern  nonsubstantive  wording 
changes,  or  revise  cross-references  and 
paragraph  notation  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

1.  State  Emergency  Reclamation 
Policies  and  Procedures 

Ohio  proposes  to  revise  the  Ohio  Plan 
to  assume  the  authority  to  conduct  the 
emergency  program  on  behalf  of  OSM 
as  set  forth  in  section  410  of  SMCRA. 

The  guidelines  for  State  Reclamation 
Plan  provisions  pertaining  to  the 
assumption  of  emergency  response 
authority  were  published  in  the  Federal 
Register  on  September  29, 1982,  (47  FR 
42729).  Under  this  rule,  for  a  State  to 
undertake  an  emergency  reclamation 
program  as  part  of  its  AMLR  Program, 
the  State  must  amend  its  Reclamation 
Plan  to  demonstrate  that  is  has  the 
statutory  authority  to  undertake 
emergency  reclamation  projects,  the 
technical  capability  to  design  and 
supervise  the  emergency  work,  and  the 
administrative  machinery  to  quickly 
respond  to  emergencies  either  directly 
or  through  contractors. 

OSM  noted  in  its  May  29, 1992,  issue 
letter  to  Ohio  that  the  Reclamation  Plan 
must  clarify  that  the  action  taken  to 
abate  an  emergency  be  limited  to  that 
necessary  to  stabilize  the  life- 
threatening  situation  and  should  allow 
remaining  reclamation  work  to  be 
undertaken  as  a  lower  priority  project 
Ohio  responded  that  they  would  defer  to 
the  OSM  Field  Office  Director's  specific 
authority  to  declare  each  emergency  and 
to  approve  the  scope  of  work.  The 
Director  agrees  with  Ohio  that  sufficient 
procedures,  consistent  with  OSM 
guidelines,  are  in  place  to  ensure  that 
the  scope  of  work  for  emergency 
projects  is  limited  to  that  necessary  to 
eliminate  the  life  threatening  situation. 

On  March  2, 1992,  in  response  to  a 
request  by  OSM,  Ohio  agreed  to  move  to 
this  amendment  package  new  statutory 
provisions  at  ORC  1513.37(L)(1)  and 
(L)(2)  which  clarify  Ohio’s  statutory 
authority  to  expeditiously  contract  and 
enter  upon  any  land  where  an 


emergency  exists  to  abate  the 
emergency  conditions.  OSM  requested 
that  these  provisions  be  included  with 
this  amendment  for  consistency  and 
clarity.  Although  the  revisions  to  the 
ORC  have  not  yet  been  enacted  into  law 
by  Ohio,  Appendix  U  of  Ohio’s  original 
submittal,  containing  a  letter  from  the 
Ohio  Attorney  General,  dated  June  28, 
1988,  stipulated  that  Ohio  does  have  the 
authority  to  conduct  an  emergency 
reclamation  program. 

The  program  amendment  package 
submitted  by  Ohio  on  February  19, 1992, 
including  the  revisions  made  in  response 
to  the  OSM  issue  letter,  constitutes  a 
comprehensive  package  that 
demonstrates  that  Ohio  has  the 
necessary  statutory  authority,  technical 
capabilities,  and  procurement 
procedures  to  satisfy  the  conditions 
stated  in  the  September  29, 1982,  Federal 
Register  notice  (47  FR  42729).  Therefore, 
based  upon  the  Agency’s  substantive 
review  and  in  consideration  of  the 
declaration  of  the  Ohio  Attorney 
General,  the  Director  finds  that  Ohio  has 
complied  with  the  emergency  program 
guidelines  and  qualifies  for  assumption 
of  the  emergency  response  program. 

2.  Eligibility 

Ohio  proposes  to  revise  its 
Reclamation  Plan  at  Subsection  2.3, 
paragraph  (c),  pages  2-5  to  include  post- 
1977  abandoned  mine  lands  and  waters 
made  eligible  for  reclamation  by  the 
AML  Reclamation  Act  of  1990.  Section 
402(g)(4)  of  SMCRA,  as  revised,  extends 
the  original  eligibility  criteria  for 
emergency  and  priority  1  and  2  sites  to 
surface  coal  mining  operations  that  had 
been  mined  and  abandoned  between 
August  4, 1977,  and  either 

(i)  The  date  on  which  the  Secretary  of 
the  Interior’s  approval  of  the  State 
program  under  section  503  of  SMCRA 
became  effective,  or 

(ii)  November  5, 1990  (the  date  of 
enactment  of  the  AML  Reclamation  Act 
of  1990),  where  the  surety  of  the  mining 
operator  became  insolvent, 

and  for  which  funds  available  are 
insufficient  to  provide  for  adequate 
reclamation  or  abatement  at  the  site. 

The  Director  finds  Ohio’s  proposed 
revision  to  the  eligibility  criteria  for 
emergency  sites  in  its  Reclamation  Plan 
to  be  substantively  identical  and  not 
inconsistent  with  the  requirements  of 
section  402(g)(4). 

Concurrent  with  the  revisions  to  their 
Reclamation  Plan,  Ohio  has  proposed  to 
amend  the  ORC  paragraph  1513.37(C)(1) 
to  provide  the  authority  for  the 
increased  eligibility  criteria.  Therefore, 
upon  the  approval  of  the  proposed 
revisions  to  ORC  1513.37(C)(1)  by  the 
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Director.  Ohio  will  have  the  authority  to 
and  may.  therefore,  apply  the  expanded 
eligibility  criteria  to  AML  emergency 
and  priority  (1)  and  (2)  sites. 

3.  Small  Operator  Assistance  Program 

In  response  to  a  comment  made  by 
OSM  in  its  issue  letter  dated  May  29. 

1992  (Administrative  Record  No.  OH- 
1705),  Ohio  is  proposing  to  amend 
Section  3  of  its  Reclamation  Plan  to 
substitute  a  300.000  ton,  12  month  coal 
production  limit,  under  which  a  mine 
operator  is  eligible  for  participation  in 
the  Small  Operator  Assistance  Program 
(SOAP),  for  the  existing  100,000  ton 
limit.  On  June  6, 1991,  OSM  approved 
Ohio's  revision  to  the  Ohio  Revised 
Code  at  1513.07  paragraph  (B)(4)  and  the 
Ohio  Administrative  Code  at  1501:13-6- 
03  paragraphs  (C)(l)(b).(I)(l)(d)  and 
(I)(l)(e)  which  increased  the  SOAP 
eligibility  limit  to  300,000  tons  (56  FR 
26032).  Therefore,  the  Director  is 
approving  the  revision  to  the 
Reclamation  Plan  as  it  merely  reflects 
the  existing  approved  State  program. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  April  13, 1992,  Federal 
Register  (57  FR  12782)  ended  on  May  13, 
1992.  By  letter  dated  March  19, 1992,  the 
Ohio  Historical  Society  provided 
comments  on  ORC  Sections  1513.37  (C- 
L)  contained  in  Ohio  Program 
Amendment  Number  54.  On  March  2, 
1992,  Ohio  moved  the  proposed 
provisions  at  1513.37(L)  from  Program 
Amendment  Number  54  to  this 
amendment  package,  and  the  comment 
pertaining  to  ORC  1513.37(L)  will  be 
discussed  here. 

The  Ohio  Historical  Society  expressed 
a  desire  that  the  Ohio  Historical 
Preservation  Officer  be  notified  as  soon 
as  possible  in  emergency  reclamation 
situation.  The  Director  agrees  with  the 
commenter  that  sections  106  and  110  of 
the  National  Historic  Preservation  Act 
(NHPA)  require  Federal  agencies  with 
jurisdiction  over  federally  assisted 
undertakings,  to  take  into  account,  to 
the  maximum  extent  possible,  the 
effects  of  the  agency’s  projects  on 
properties  included  in  or  eligible  for  the 
National  Register  of  Historic  Places  and. 
prior  to  approval  of  such  undertakings, 
to  afford  the  State  Historic  Preservation 
Officer  a  reasonable  opportunity  to 
comment  on  the  undertaking.  On  July  23. 
1992,  the  Ohio  Division  of  Reclamation 
(OHDR),  the  State  Historic  Preservation 
Officer  (SHPO)  and  OSM  met  to  begin 
drafting  a  Memorandum  of  Agreement 


between  the  OHDR  and  the  SHPO 
concerning  compliance  with  the  NHPA. 
The  Director  finds  that  the  concerns  of 
the  Ohio  Historic  Society  are  being 
resolved  through  this  process. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Ohio  program.  The  U.S. 
Environmental  Protection  Agency:  the 

U. S.  Department  of  Agriculture,  Soil 
Conservation  Service;  the  U.S.  Army 
Corps  of  Engineers;  the  U.S.  Department 
of  Labor,  Mine  Safety  and  Health 
Administration;  and  the  U.S. 

Department  of  the  Interior,  Fish  and 
Wildlife  Service,  responded  without 
comment. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  program 
amendment  to  the  Ohio  Abandoned 
Mine  Land  Reclamation  Plan  submitted 
by  Ohio  on  February  19, 1992, 

The  Federal  regulations  at  30  CFR  part 
935  codifying  decisions  concerning  the 
Ohio  Program  are  being  amended  to 
implement  this  decision. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  state 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq .)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq1.).  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is  therefore 
unnecessary. 

VI.  Procedural  Determinations 

Executive  Order  12291 

On  March  30, 1992,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4,  7 
and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
disapproval  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof.  Therefore, 
preparation  of  a  regulatory  impact 
analysis  is  not  necessary  and  OMB 
regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 


has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  adopted  by  a 
specific  State  or  Tribe,  not  by  OSM. 
Decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  submitted  by  a 
State  or  Tribe  are  based  on  a 
determination  of  whether  the  submittal 
meets  the  requirements  of  Title  IV  of 
SMCRA  (30  U.S.C.  1231-1243)  and  the 
Federal  regulations  at  30  CFR  part  884. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
‘excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6. 
appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  44  U.S.C.  3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  (or  Tribal) 
submittal  which  is  the  subject  of  this 
rule  is  based  upon  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  established  by  SMCRA  or 
previously  promulgated  by  OSM  will  be 
implemented  by  the  State  [or  Tribe).  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  in  the 
analyses  for  the  corresponding  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  935 

Abandoned  mine  land  reclamation 
plans.  Intergovernmental  relations, 
Surface  mining,  Underground  mining. 


Federal  Register  /  Vol.  57,  No.  186  /  Thursday,  September  24,  1992  /  Rules  and  Regulations  44121 


Dated:  September  1, 1992. 

W.  Hord  Tipton, 

Deputy  Director,  Operations  end  Technical 
Services. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935 — OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  el  seq. 

2.  In  §  935.25  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§  935.25  Approvat  of  Abandoned  Mine 
Land  Reclamation  (AMLR)  plan 
amendments. 

(e)  The  AMLR  amendment  as 
originally  submitted  on  February  19. 
1992,  is  approved. 

[FR  Doc.  92-23187  Filed  9-23-92:  8:45  am) 

BILLING  CODE  4310-05-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 
[CGD1  92-117] 

Safety  Zone;  South  Street  Seaport 
Columbus  Day  Fireworks,  Lower  East 
River,  New  York 

agency:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  plans  to 
establish  a  temporary  safety  zone  for  a 
fireworks  display  within  all  waters  of 
the  Lower  East  River  south  of  the 
Brooklyn  Bridge  and  north  of  a  line 
drawn  between  slip  7  Manhattan  and 
pier  5  Brooklyn.  The  fireworks  display 
will  take  place  on  Monday,  October  12, 
1992  from  8  p.m.  to  10  p.m.  with  a  rain 
date  of  October  13.  Temporary  closure 
of  the  waters  surrounding  the  launching 
barges  is  needed  to  protect  the  boating 
public  from  the  safety  hazards 
associated  with  a  pyrotechnic  fireworks 
display  in  these  waters. 

EFFECTIVE  DATES:  This  regulation  will  be 
effective  from  8  p.m.  through  10  p.m.  on 
October  12, 1992.  (Rain  date  of  October 
13, 1992). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (junior  grade)  J.E.  Peschel, 
Waterways  Management  Officer,  Coast 
Guard  Group,  New  York  (212)  668-7933. 


SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG 
J.E.  Peschel,  Captain  of  the  Port,  New 
York  and  LCDR  J.  Stieb,  Project 
Attorney,  First  Coast  Guard  District, 
Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  the  event  takes 
place  on  a  public  holiday  where 
immediate  action  is  needed  to  respond 
to  any  potential  hazards  and  sufficiently 
protect  the  boating  public.  Due  to  the 
date  that  this  application  was  received, 
there  was  not  sufficient  time  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Background  and  Purpose 

The  circumstances  requiring  this 
regulation  result  from  the  desire  to 
protect  the  maritime  public  from 
possible  dangers  and  hazards  from 
falling  debris  or  unexploded 
pyrotechnics  associated  with  a 
pyrotechnic  fireworks  display  in  the 
waters  of  the  Lower  East  River.  The 
safety  zone  will  surround  a  barge  based 
program  directed  over  the  waters  of  the 
Lower  East  River.  This  two  hour  zone 
allows  time  for  Coast  Guard  personnel 
to  clear  vessels  from  the  area  both 
before  and  during  the  display,  and 
ensure  all  pyrotechnics  have  been 
extinguished  prior  to  reopening  the  area 
to  maritime  traffic.  No  vessel  will  be 
permitted  to  enter  or  move  within  the 
safety  zone  unless  permitted  to  do  so  by 
Captain  of  the  Port,  New  York. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  Due  to  the  limited  duration  of  the 
display  within  this  two  hour  window, 
the  extensive  advisories  made  to  the 
affected  maritime  community,  and  the 
fact  that  the  event  is  taking  place  at 
night  on  a  holiday  weekend  which 
typically  experiences  minimal 
commercial  marine  traffic,  the  impact  of 
this  regulation  is  expected  to  be 
minimal.  The  Coast  Guard  expects  the 
economic  impact  of  this  regulation  to  be 


so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  “Small  entities”  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns”  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section  2.B.2.C. 
of  Commandant  Instruction  M16475.1B, 
it  is  an  action  under  the  Coast  Guard's 
statutory  authority  to  protect  public 
safety,  and  thus  is  categorically 
excluded  from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191;  33 
CFR  1.05-l(g),  8.04-1,  8.04-6,  and  160.5,  49 
CFR  1.46. 

2.  A  temporary  section,  165.T01-U7  is 
added  to  read  as  follows: 
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§  165.T01-1 17  South  Street  Seaport 
Columbus  Day  fireworks,  Lower  East  River, 
New  York. 

(a)  Location.  The  safety  zone  will 
include  all  waters  bank  to  bank  of  the 
Lower  East  River  south  of  the  Brooklyn 
Bridge  and  north  of  a  line  drawn  from 
Slip  7,  Manhattan  to  Pier  5,  Brooklyn. 

(b)  Effective  period.  This  regulation 
will  be  effective  from  8  p.m.  through  10 
p.m.  on  October  12. 1992.  (Rain  date  of 
October  13, 1992). 

(c)  Regulations. 

(1)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  safety  zone 
during  the  effective  period  of  regulation 
unless  participating  in  the  event  as 
authorized  by  the  U.S.  Coast  Guard 
Captain  of  the  Port  (COTP),  New  York. 
The  COTP  will  attempt  to  minimize  any 
delays  for  commercial  vessels  transiting 
the  area  and  will  monitor  channel  16 
VHF-FM. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTP  NY  or  the  designated  on  scene 
personnel.  U.S.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard.  Upon  hearing  five  or  more  blasts 
from  a  U.S.  Coast  Guard  vessel,  the 
operator  of  a  vessel  shall  stop 
immediately  and  proceed  as  directed. 

Dated:  September  11. 1992. 

R.M.  Larrabee, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

[FR  Doc.  92-23217  Filed  9-23-92;  8:45  amj 

BILLING  CODE  4910-14-M 

33  CFR  Part  165 
ICGOI  92-102) 

Safety  Zone;  AAPRCO  Convention 
Fireworks,  Upper  Bay,  New  York,  New 
Jersey 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final  rale. 

SUMMARY:  The  Coast  Guard  plans  to 
establish  a  temporary  safety  zone  for  a 
fireworks  display  sponsored  by 
AAPRCO.  The  event,  will  take  place  on 
Saturday,  October  10, 1992.  Temporary 
closure  of  a  portion  of  Federal 
Amchorage  20C  in  the  vicinity  of  Liberty 
Island  is  needed  to  protect  the  boating 
public  from  the  hazards  associated  with 
a  pyrotechnic  fireworks  display  in 
confined  waters. 

EFFECTIVE  OATES:  This  regulation  will  be 
effective  from  9  p.m.  through  10:30  p.m. 
on  October  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (junior  grade)  J.E.  Peschel. 


Waterways  Management  Officer,  Coast 
Guard  Group  New  York  (212)  668-7933. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG 
J.E.  Peschel.  Captain  of  the  Port,  New 
York  and  LCDR  J.  Steib,  Project 
Attorney,  First  Coast  Guard  District. 
Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards.  Due  to  the  date  that  this 
application  was  received,  there  was  not 
sufficient  time  to  publish  proposed  rules 
in  advance  of  the  event  or  to  provide  for 
a  delayed  effective  date. 

Background  and  Purpose 

The  circumstances  requiring  this 
safety  zone  result  from  the  desire  to 
protect  the  maritime  public  from 
possible  dangers  and  hazards  from 
falling  debris  or  unexploded 
pyrotechnics  associated  with  a 
fireworks  display  in  the  waters  of  Upper 
Bay  NY/NJ.  The  safety  zone  will 
surround  a  tug  and  barge  anchored  in 
Federal  Anchorage  20C  in  the  vicinity  of 
Liberty  Island.  The  zone  will  be  in  effect 
for  IV2  hours,  allowing  time  for  Coast 
Guard  personnel  to  clear  vessels  from 
the  area  both  before  and  during  the 
display,  and  ensure  all  pyrotechnics 
have  been  extinguished  prior  to 
reopening  the  area  to  maritime  traffic. 

No  vessel  will  be  permitted  to  enter  or 
move  within  this  safety  zone  unless 
permitted  to  do  so  by  the  Captain  of  the 
Port,  New  York  (COTP  NY). 

Regulatory  Evaluation 

This  safety  zone  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  entire  safety  zone  lies  within 
federal  anchorage  20C,  and  thus  should 
not  affect  any  shipping  channel  nor 
hinder  commercial  traffic  transiting  that 
area.  Due  to  the  limited  duration  of  the 
display,  the  extensive  advisories  that 
will  be  made  to  the  affected  maritime 
community,  and  the  fact  that  the  event 
is  taking  place  on  a  Saturday  night, 
which  normally  experiences  only  a  light 
volume  of  commercial  marine  traffic,  the 
impact  of  this  regulation  is  expected  to 
be  minimal.  The  Coast  Guard  expects 


the  economic  impact  of  this  regulation  to 
be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  “Small  entities”  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  “small  business  concerns”  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant  ' 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S  C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section  2.B.2.C. 
of  Commandant  Instruction  M16475.1B, 
it  is  an  action  under  the  Coast  Guard’s 
statutory  authority  to  protect  public 
safety,  and  thus  is  categorically 
excluded  from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191;  33 
CFR  1.05 — 1(g).  6.04-1.  6.04-6,  and  160.5,  49 
CFR  1.46. 

2.  A  temporary  section,  165.T01-114  is 
added  to  read  as  follows: 
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§  165.T01-114  APPRCO  convention 
fireworks,  Upper  Bay,  New  York,  New 
Jersey. 

(a)  Location.  The  safety  zone  will 
include  all  waters  within  a  300  yard 
radius  of  the  fireworks  barge  anchored 
in  position  at  40°41'17"  N  latitude 
074°02'26"  W  longitude  of  Federal 
Anchorage  20C  in  the  vicinity  of  Liberty 
Island  in  NY  Harbor. 

(b)  Regulations. 

(1)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  safety  zone 
during  the  effective  period  of  regulation 
unless  participating  in  the  event  as 
authorized  by  the  U.S.  Coast  Guard 
Captain  of  the  Port  NY  (COTP  NY).  The 
COTP  NY  will  attempt  to  minimize  any 
delays  for  commercial  vessels  transiting 
the  area  and  will  monitor  channel  16 
VHF-FM. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTP  or  the  designated  on  scene 
personnel.  U.S.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard.  Upon  hearing  five  or  more  blasts 
from  a  U.S.  Coast  Guard  vessel,  the 
operator  of  a  vessel  shall  stop 
immediately  and  proceed  as  directed. 

(c)  Effective  period  This  regulation 
will  be  effective  from  9  p.m.  through 
10:30  p.m.  on  October  10, 1992. 

Dated:  September  11, 1992. 

R.M.  Larrabee, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

[FR  Doc.  92-23219  Filed  9-23-92;  8:45  am) 

BILLING  CODE  4910-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  1 

RIN  2900-AE13 

Group  Memorial  Monuments 

agency:  Department  of  Veterans 
Affairs. 

ACTION:  Final  rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  regulations 
to  provide  group  memorial  monuments. 
VA  currently  provides  memorial 
headstones  and  markers  for  individual 
deceased  veterans  and  eligible 
dependents,  but  not  for  groups  of  two  or 
more  individuals  whose  remains  have 
not  been  recovered  or  identified.  The 
effect  of  this  amendment  is  to  provide 
memorial  monuments  for  such  groups 
when  members  of  the  group  have 
perished  in  a  common  military  event,  if 
requested  by  next  of  kin.  Documentary 


evidence  must  be  forwarded  from  the 
respective  branch  of  service 
(Departments  of  Air  Force,  Army,  and 
Navy,  the  Coast  Guard,  and  the  Marine 
Corps)  historical  center  to  support  the 
request  for  group  memorial  monuments. 
EFFECTIVE  DATE:  September  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  Vogel,  Director,  Program 
Analysis  and  Planning  Service  (403C), 
Office  of  Memorial  Programs,  National 
Cemetery  System,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW„  Washington,  DC  20420,  (202)  275- 
1206. 

SUPPLEMENTARY  INFORMATION:  On 

pages  1440  through  1442  of  the  Federal 
Register  of  January  14, 1992,  there  was 
published  a  notice  of  intent  to  amend  38 
CFR  part  1  to  provide  for  group 
memorial  monuments  in  national 
cemeteries. 

Interested  people  were  given  30  days 
in  which  to  submit  comments.  The 
Department  of  Veterans  Affairs  received 
one  comment.  The  writer  suggested  that 
the  proposal  be  changed  so  VA  would 
honor  a  request  for  a  group  memorial 
monument  made  by  the  respective 
military  service  historical  center  rather 
than  by  the  next  of  kin.  The  writer  is 
concerned  that  for  events  occurring  in 
the  early  years  of  our  Nation’s  history 
next  of  kin  may  not  exist. 

We  believe  that  the  definition  of  next 
of  kin  for  group  memorial  monuments  to 
include  lineal  descendants  is  sufficient 
(see  §  1.633(a)(3)).  While  the  request 
must  come  from  a  next  of  kin,  only  one 
next  of  kin  need  make  the  request.  By 
their  nature,  group  events  include  two  or 
more  people  and  we  believe  that  a  next 
of  kin  under  our  definition  will,  in  all 
likelihood,  exist. 

The  writer  also  suggests  that  by  use  of 
the  term  “non-recoverable  and  non- 
identified”  the  concept  of  a  next  of  kin  is 
precluded.  The  group  memorial 
monument  is  to  memorialize  specific 
persons.  While  the  remains  of  those  who 
lost  their  lives  in  a  common  event  may 
not  be  recovered  or  identified,  the 
military  services  historical  centers  will 
have  the  names  of  those  who  took  part 
in  the  common  event. 

VA  appreciates  the  comments  offered, 
and  is  publishing  the  regulations  as 
final.  Between  the  date  of  publication  of 
the  proposed  rule  and  this  final  rule,  VA 
has  begun  to  use  the  term  "headstone  or 
marker”  when  referring  to  individual 
memorials  and  the  term  "monuments” 
when  referring  to  group  memorials. 

Executive  Order  12291 

This  final  rule  is  considered  nonmajor 
under  the  criteria  of  Executive  Order 
12291,  Federal  Regulation.  It  will  not 


have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  will  not  result  in 
major  increases  in  costs  for  consumers, 
individual  industries,  Federal,  State  or 
local  government  agencies,  or 
geographic  regions;  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612.  The  final  rule  will  concern  only  a 
small  group  of  veterans  who  will  be 
honored  by  the  placement  of  group 
memorial  monuments  in  selected 
national  cemeteries.  This  regulation 
imposes  no  regulatory,  administrative, 
or  paperwork  burdens  on  any  type  of 
small  entity. 

Catalog  of  Federal  Domestic 
Assistance  Number  for  programs 
affected  by  this  regulation  are  64.200, 
64.201  and  64.202. 

List  of  Subjects  in  38  CFR  Part  1 

Administrative  practice  and 
procedures.  Cemeteries,  Claims,  Privacy, 
Security  measures. 

Approved:  August  21, 1992. 

Edward  J.  Derwinski, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  1,  General,  is 
amended  as  follows: 

PART  1-GENERAL  PROVISIONS 

1.  The  authority  citation  for  chapter  1, 
§§  1.600  to  1.632  continues  to  read  as 
follows: 

Authority:  38  U.S.C.  501,  unless  otherwise 
noted. 

2.  In  §  1.830,  paragraph  (c)  is  revised 
and  an  authority  citation  is  added  to 
read  as  follows: 

§  1.630  Headstones  and  markers. 

*  *  *  *  * 

(c)  A  memorial  headstone  or  marker 
furnished  for  a  deceased  veteran  by  the 
Government  may  be  erected  in  a  private 
cemetery  or  in  a  national  cemetery 
section  established  for  this  purpose.  The 
headstones  or  markers  for  national 
cemeteries  will  be  of  the  standard 
design  authorized  for  the  cemetery  in 
which  they  are  to  be  erected.  In  addition 
to  the  authorized  inscription,  the  words 
"In  Memory  Of’  are  mandatory. 
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(Authority:  38  U.S.C.  501} 

3.  In  §  1.631,  an  authority  citation  is 
added  at  the  end  of  the  section  to  read 
as  follows: 

§  1 .63 1  Eligibility  for  headstone  or  marker. 
***** 

(Authority:  38  U.S.C.  2306) 

4.  Section  1.633  and  its  authority 
citation  are  added  to  read  as  follows: 

§  1.633  Group  memorial  monuments. 

(a)  Definitions  of  terms.  For  the 
purpose  of  this  section,  the  following 
definitions  apply: 

(1)  Group — all  the  known  and 
unknown  dead  who  perished  in  a 
common  military  event. 

(2)  Memorial  Monument — a 
monument  commemorating  veterans, 
whose  remains  have  not  been  recovered 
or  identified.  Monuments  will  be 
selected  in  accordance  with  policies 
established  under  38  CFR  1.630. 

(3)  Next  of  kin — recognized  in  order: 
Surviving  spouse;  children,  according  to 
age;  parents,  including  adoptive, 
stepparents,  and  foster  parents;  brothers 
or  sisters,  including  half  or  stepbrothers 
and  stepsisters;  grandparents; 
grandchildren;  uncles  or  aunts;  nephews 
or  nieces;  cousins;  and/or  other  lineal 
descendent. 

(4)  Documentary  evidence — Official 
documents,  records,  or  correspondence 
signed  by  an  Armed  Services  branch 
historical  center  representative  attesting 
to  the  accuracy  of  the  evidence. 

(b)  The  Secretary  may  furnish  at 
government  expense  a  group  memorial 
monument  upon  request  of  next  of  kin. 
The  group  memorial  monument  will 
commemorate  two  or  more  identified 
members  of  the  Armed  Forces,  including 
their  reserve  components,  who  died  in  a 
sanctioned  common  military  event,  (e.g., 
battle  or  other  hostile  action,  bombing 
or  other  explosion,  disappearance  of 
aircraft,  vessel  or  other  vehicle)  while  in 
active  military,  naval  or  air  service,  and 
whose  remains  were  not  recovered  or 
identified,  were  buried  at  sea,  or  are 
otherwise  unavailable  for  interment. 

(c)  A  group  memorial  monument 
furnished  by  VA  may  be  placed  only  in 
a  national  cemetery  in  an  area  reserved 
for  such  purpose.  If  a  group  memorial 
monument  has  already  been  provided 
under  this  regulation  or  by  any 
governmental  body,  e.g.,  the  American 
Battle  Monuments  Commission,  to 
commemorate  the  dead  from  a  common 
military  event,  an  additional  group 
memorial  monument  will  not  be 
provided  by  VA  for  the  same  purpose. 

(d)  Application  for  a  group  memorial 
monument  shall  be  submitted  in  a 
manner  specified  by  the  Secretary. 


Evidence  used  to  establish  and 
determine  eligibility  for  a  group 
memorial  monument  will  conform  to 
paragraph  (a)(4)  of  this  section. 

(Authority:  38  U.S.C.  501,  2403) 

[FR  Doc.  92-23115  Filed  9-23-92:  8:45  am) 
BILLING  CODE  8320-0 1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 1-1-5532;  FRL-4506-9) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Revisions  to  Volatile  Organic 
Compound  Reasonably  Available 
Control  Technology  Rules 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 

summary:  Today’s  notice  approves 
revisions  to  the  Texas  State 
Implementation  Han  (SIP)  as  submitted 
by  the  Governor  on  the  following  day’s: 
March  5, 1990;  July  16, 1990:  May  10, 

1991;  and  September  30, 1991.  These 
revisions  consist  of  changes  to  the 
Texas  Air  Control  Board  (TACB). 
Regulation  V  (31 TAC  Chapter  115), 
“Control  of  Air  Pollutants  from  Volatile 
Organic  Compounds".  This  rulemaking 
is  necessary  because  EPA  found  that  the 
Texas  SIP  was  substantially  inadequate 
to  achieve  compliance  with  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  in  the  following  eight  counties: 
Brazoria,  Dallas,  El  Paso,  Galveston, 
Harris,  Jefferson,  Orange,  and  Tarrant. 
On  May  26, 1988,  EPA  advised  the  State 
of  Texas  that  its  ozone  SIP  was 
inadequate  and  that  certain  regulations 
identifying  reasonably  available  control 
technology  (RACT)  for  volatile  organic 
compounds  (VOC)  were  deficient  (SIP 
call).  EPA  notified  the  State  that  it  must 
correct  those  deficiencies  as  part  of  its 
effort  to  develop  an  adequate  SIP.  On 
November  15, 1990,  the  Clean  Air  Act 
was  amended  to  require  correction  of 
the  deficiencies  as  identified  by  EPA 
(section  182(a)(2)(A)).  The  intended 
effect  of  this  action  is  to  approve  the 
revised  VOC  RACT  rules  for  the  Texas 
SIP  as  it  applies  to  the  above  counties 
because  these  rules  are  consistent  with 
the  requirements  of  the  SIP  call  and 
section  182(a)(2)(A)  of  the  amended  Act 
This  action  is  being  taken  under  section 
110  and  Part  D  of  the  Clean  Air  Act. 
EFFECTIVE  date:  This  rule  will  become 
effective  on  October  26, 1992. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 


public  inspection  during  normal 
business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  6  (6T-AP),  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733. 

Texas  Air  Control  Board,  12124  Park  35 
Circle,  Austin,  Texas  78753. 

Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  M.  Moran,  EPA  Region  6,  Air 
Programs  Branch,  telephone  (214)  655- 
7254. 


In  the  Federal  Register  on  November 
24, 1987,  EPA’s  Proposed  Post-1987 
Policy  for  Ozone  and  Carbon  Monoxide 
stated  that  air  quality  monitors  revealed 
continued  exceedances  of  the  ozone 
standard  in  certain  Texas  areas  and  that 
a  “SIP  call"  would  be  issued  (See  52  FR 
45044).  A  SIP  call  is  a  finding  by  EPA 
that  the  SIP  does  not  provide  for 
attainment  by  the  required  date.1  On 
May  26, 1988,  EPA  sent  a  letter  to 
William  P.  Clements,  Jr.,  Governor  of 
Texas,  pursuant  to  section  110(a)(2)(H) 
of  the  pre-amended  Clean  Air  Act, 
notifying  the  State  that  the  Texas  SIP 
was  substantially  inadequate  to  achieve 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  in  certain 
areas  of  the  State.  EPA  requested  the 
State  to  respond  to  the  SIP  call  in  two 
phases.  Pursuant  to  the  first  phase,  the 
State  was  to:  (1)  Correct  identified 
deficiencies  in  the  existing  SIP’S  VOC 
regulations;  (2)  adopt  VOC  regulations 
previously  required  or  committed  to  but 
never  adopted;  and  (3)  update  the  areas’ 
base  year  emissions  inventory.  These 
requirements  were  clarified  in  a  June  9. 
1988,  letter  from  William  B.  Hathaway, 
Director  of  the  EPA  Region  6  Air, 
Pesticides  and  Toxics  Division,  to  Allen 
Eli  Bell,  Executive  Director  of  the  Texas 
Air  Control  Board  (TACB). 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted 
Public  Law  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  Under 
the  amended  Act,  those  areas  that  were 
designated  nonattainment  before 
enactment  of  the  Amendments,  and 
which  retained  that  designation  and 
were  classified  as  marginal  or  above  as 


1  Under  the  pre-amended  Act.  section  110(a)(2)(H} 
provided  lor  a  Finding  by  the  Administrator  that  a 
“plan  is  substantially  inadequate  to  achieve  the 
[NAAQS]."  This  provision  was  carried  forth  under 
the  amended  Act.  In  addition,  section  110{k)(5)  of 
the  amended  Act  reinforces  the  Agency's  authority 
to  make  such  a  finding. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 
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of  enactment,  were  required  to  meet  the 
section  182(a)(2)(A)  RACT  fix-up 
requirement  by  May  15, 1991. 2  Under 
section  182(a)(2)(A),  those  areas  were 
required  to  correct  RACT  as  it  was 
required  under  pre-amended  section 
172(b)  as  that  requirement  was 
interpreted  in  pre-amendment 
guidance.3  As  part  of  the  SIP  call,  EPA 
identified  deficiencies  in  the  existing 
VOC  RACT  regulations  and  indicated 
corrections  necessary  for  specific 
nonattainment  areas.  In  response  to  the 
Post-1987  SIP  call  requirement  to  correct 
VOC  RACT  rule  deficiencies,  the 
Governor  submitted  revisions  to  TACB 
Regulation  V  on  the  following  dates: 
March  5, 1990;  July  16, 1990;  May  10, 
1991;  and  September  30, 1991. 

The  TACB  adopted  revisions  to  the 
VOC  RACT  rules  in  a  series  of  actions. 
On  March  29, 1988,  the  Governor  of 
Texas  submitted  revisions  to  TACB 
Regulation  V  intending  to  satisfy  a 
commitment  in  the  1982  Harris  County 
SIP  to  adopt  Set  III  CTGs,  as  published 
by  EPA.4  However,  EPA  is  not  taking 
action  on  the  March  29, 1988,  submittal 
because  the  revisions  contained  therein 
have  been  substantially  revised  and 
recodified  in  subsequent  submittals  that 
revised  Regulation  V  for  the  following 
eight  counties:  Brazoria,  Dallas,  El  Paso, 
Galveston,  Harris,  Jefferson,  Orange, 
and  Tarrant. 

In  a  letter  dated  March  5, 1990,  the 
Governor  of  Texas  noted  the  repeal  of 
TACB  Regulation  V  (31  TAC  Chapter 
115)  as  it  existed  and  submitted  for 
incorporation  into  the  SIP  the  new 
Regulation  V,  adopted  by  TACB  on 
December  8, 1989.5 * *  The  second 
submittal,  dated  July  10, 1990,  contained 
subsequent  revisions  to  Regulation  V  as 
adopted  June  22, 1990.  All  but  one 
portion  of  the  July  16, 1990,  submittal 
was  already  approved  by  EPA  on 


3  The  classification  of  areas  in  Texas  is  as 
follows:  Dallas-Fort  Worth  area — moderate; 
Beaumont-Port  Arthur  area — serious;  El  Paso  area — 
serious;  Houston-Galveston-Brazoria  area — severe. 

3  Among  other  things,  the  pre-amendment 

l  guidance  consists  of  those  portions  of  the  Post-1987 
ozone  and  carbon  monoxide  policy  that  concern 
RACT,  52  FR  45044  [November  24, 1987);  the 
Bluebook,  “Issues  Relating  to  VOC  Regulation 
Outpoints,  Deficiencies  and  Deviations. 

Clarification  to  Appendix  D  of  November  24, 1987 
Federal  Register  Notice”  (for  which  notice  of 
availability  was  published  in  the  Federal  Register 
on  May  25, 1988);  and  the  existing  CTGs. 

4  See  August  3, 1964,  Federal  Register  notice  (49 
FR  31086). 

3  EPA  has  already  taken  action  on  a  portion  of 
the  March  5, 1990,  submittal.  That  portion. 
Subchapter  C:  Volatile  Organic  Compound 
Marketing  Operations,  Control  of  Reid  Vapor 

Pressure  of  Gasoline,  was  approved  on  August  3, 
1990  (55  FR  31584). 

•  The  fuly  16, 1990,  submittal  included  revisions  to 

Regulation  V,  Subchapter  E:  Solvent  Using 


October  12, 1990  (55  FR  41523).  8  The 
third  submittal,  dated  May  10, 1991, 
contained  corrections  to  Regulation  V  as 
adopted  on  that  day.  The  fourth 
submittal,  dated  September  30, 1991, 
contained  revisions  to  TACB  Regulation 
V,  which  the  State  adopted  on 
September  20, 1991,  including  capture 
efficiency  test  methods. 

On  April  14, 1992  (57  FR  12903),  EPA 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  to 
approve  the  above  rules  into  the  Texas 
State  Implementation  Plan  because  they 
corrected  the  specified  deficiencies 
identified  under  the  SIP  call  and 
satisfied  the  requirements  of  section 
182(a)(2)(A)  of  the  Clean  Air  Act.  For  a 
complete  discussion  of  EPA’s  evaluation 
of  the  submitted  rules,  the  reader  is 
directed  to  the  Federal  Register  notice 
referenced  above.  It  should  be  noted 
that  the  notice  of  proposed  rulemaking 
incorrectly  listed  the  fourth  Governor’s 
submittal  date  as  September  10, 1991; 
the  correct  submittal  date  is  September 
30, 1991.  EPA  provided  a  30-day 
comment  period  on  the  notice  of 
proposed  rulemaking.  No  adverse  public 
comments  were  received. 

ACTION:  EPA  approves  revisions  to  the 
Texas  State  Implementation  Plan  as 
submitted  by  the  Governor  on  March  5, 
1990,  July  16, 1990,  May  10, 1991  and 
September  30, 1991.  These  revisions  to 
the  VOC  RACT  rules  satisfy  the 
requirements  of  the  May  26, 1988,  SIP 
call  and  the  RACT  fix-up  requirements 
of  section  182(a)(2)(A)  of  the  amended 
Act.  The  recodification  meets  the 
requirements  of  section  110  and  part  D 
of  the  Clean  Air  Act,  as  amended. 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  600  et  seq.,  EPA  must  prepare  a 
regulatory  flexibility  analysis  assessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities.  5  U.S.C.  603  and  604. 
Alternatively,  EPA  may  certify  that  the 
rule  wdl  not  have^a  significant  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of  less 
than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but  simply 


Processes,  Surface  Coating  Processes,  section 
115.421, 115.425,  and  115.429.  For  additional 
information  see  the  October  12, 1990,  Federal 
Register  (55  FR  41523). 


approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  federal  SIP-approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected. 

Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  the  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.  Ct.  1976); 
42  U.S.C.  §  7410(a)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Today’s  action  makes  final  the  action 
proposed  on  April  14, 1992,  at  57  FR 
12903.  As  noted  elsewhere  in  this  notice, 
EPA  received  no  adverse  public 
comment  on  the  proposed  action.  As  a 
direct  result,  the  Regional  Administrator 
has  reclassified  this  action  from  Table  1 
to  Table  2  under  the  processing 
procedures  established  at  54  FR  2214, 
January  19, 1989. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
established  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  two  years  (54 
FR  2222).  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA’s  request. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  23, 1992.  Filing  a 
petition  for  reconsideration  of  this  final 
rule  by  the  Administrator  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
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enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference,  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  September  9, 1992. 

Joe  D.  Winkle. 

Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

PART  52— (AMENDED) 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(77)  to  read  as 
follows: 

§  52.2270  Identification  of  plan. 


(c)  ‘  * 

(77)  Revisions  to  Texas  Air  Control 
Board  Regulation  V  (31  TAC  Chapter 
115),  Control  of  Air  Pollution  from 
Volatile  Organic  Compounds,  were 
submitted  by  the  Governor  on  March  5. 
1990,  July  16. 1990.  May  10. 1991.  and 
September  30, 1991. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Texas  Air  Control 
Board  Regulation  V  (31  TAC  Chapter 
115).  Control  of  Air  Pollution  from 
Volatile  Organic  Compounds,  as 
adopted  by  the  Texas  Air  Control  Board 
on  December  8, 1989. 

(B)  Revisions  to  Texas  Air  Control 
Board  Regulation  V  (31  TAC  Chapter 
115),  Control  of  Air  Pollution  from 
Volatile  Organic  Compounds,  as 
adopted  by  the  Texas  Air  Control  Board 
on  June  22, 1990: 115.425(1)(D)  and 
115.425(1)(E). 

(C)  Revisions  to  Texas  Air  Control 
Board  Regulation  V  (31  TAC  Chapter 
115),  Control  of  Air  Pollution  from 
Volatile  Organic  Compounds,  as 
adopted  by  the  Texas  Air  Control  Board 
on  May  10, 1991: 115.010 — Definitions  for 
coating,  coating  line,  leak,  pounds  of 
volatile  organic  compounds  (VOC)  per 
gallon  of  coating  (minus  water  and 
exempt  solvents),  pounds  of  volatile 
organic  compounds  (VOC)  per  gallon  of 
solids,  printing  line,  volatile  organic 
compound  (VOC),  115.112(c),  115.114 
introductory  paragraph,  115.114(3), 
115.116(1),  115.116(3)(B)  through 
115.116(3)(D),  115.119(a)(1),  115.119(a)(2), 
115.122(a)(3),  115.126(1)(B)  through 
115.126{1)(E),  115.129(a)(1),  115.129(a)(2), 
115.132(a)(4),  115.136,  115.139(a)(1), 
115.139(a)(2),  115.212(a)(4),  115.212(a)(5), 


115.212(a)(6).  115.215(5).  115.216(2)(B) 
through  115.216(2)(D),  115.219(a)(1) 
through  115.219(a)(3),  115.222(7)  through 
115.222(9),  115.229(1).  115.229(2).  115.239, 
115.315(2),  115.316(1)(A)  through 
115.316(1)(D).  the  repeal  of  115.317, 
115.319(1),  115.319(2).  115.322(4), 
115.324(1)(A),  115.324(1)(B),  115.324(2)(A) 
through  115.324(2)(E).  115.325(2), 

115.327(1)  through  115.327(5),  115.329 
introductory  paragraph,  115.329(1), 
115.329(2)  115.332  introductory 
paragraph,  115.332(4),  115.234{1)(D), 
115.334(1)(E),  115.334(2),  115.335 
introductory  paragraph,  115.335(2), 

115.336  introductory  paragraph, 

115.337(1)  through  115.337(5),  115.339, 
115.342(4),  115.344(1)(D),  115.344(1)(E). 
115.344(2),  115.345(2),  115.347(1)  through 
115.347(6),  115.349, 115.417(3)  through 
115.417(6),  115.419(1)  through  115.419(3), 

115.421  introductory  paragraph, 

115.421(1)  through  115.42i(8](B) 
introductory  paragraph,  115.421(8)(C) 
through  115.421(9)(A)(v),  115.421(9)(C), 

115.422  introductory  paragraph, 
115.422(1),  115.422(1)(A)  through 
115.422(1)(C),  115.422(2),  115.423(2) 
through  115.423(4),  115.424  introductory 
paragraph,  115.424(1)  through  115.424(3), 
115.425(2),  115.425(3)(B)(i), 
115.425(3)(B)(iii),  115.426  introductory 
paragraph.  115.426(2),  115.426(2)(A)(ii) 
through  115.426(2)(A)(iv),  115.426(3), 
115.427(6),  115.427(6)(A),  115.427(6)(B), 
115.427(7),  115.429(1),  115.429(2)(A), 
115.429(2)(B),  115.432  introductory 
paragraph,  115.432(1).  115.432(1)(A) 
through  115.432(l)(C)(iii),  115.432(2), 
115.432(3),  115.435(5)  through  115.435(7), 
115.436{3)(B)  through  115.436(3)(D), 
115.437(1).  115.437(2),  115.439(1), 
115.439(2),  115.512(3),  115.519, 115.532(5), 
115.536{2)(A)(ii)  through 
115.536(2)(A)(iv).  115.537(5),  115.537(6), 
115.539(1),  115.539(2). 

(D)  Revisions  to  Texas  Air  Control 
Board  Regulation  V  (31  TAC  Chapter 
115),  Control  of  Air  Pollution  from 
Volatile  Organic  Compounds,  as 
adopted  by  the  Texas  Air  Control  Board 
on  September  20, 1991: 115.010 — 
Definitions  for  capture  efficiency, 
capture  system,  carbon  adsorber,  carbon 
adsorption  system,  control  device  and 
control  system.  115.126(1),  115.129(a)(3). 
115.136, 115.139(a)(2),  115.224(2), 
115.229(2),  115.422(2),  115.423(3), 
115.425(4)  through  115.425{4)(C)(iii), 
115.426(3),  115.426(4),  115.429(2)(C), 
115.435  introductory  paragraph, 
115.435(7)  through  115.435(7)(C)(iii), 
115.435(8),  115.436(6),  115.439(2). 

(FR  Doc.  92-23257  Filed  9-23-92;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  67 

ICGD  8 9-00 7b] 

RIN  2115-AD6Q 

Documentation  of  Vessels;  Recording 
of  Instruments;  Citizenship 
Declarations 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  issuing 
this  final  rule  to  amend  its  regulations 
requiring  the  filing  of  a  Declaration  of 
Citizenship  (MA-899)  in  connection  with 
the  filing  and  recording  of  certain 
instruments  affecting  the  title  to 
documented  vessels.  The  purpose  of  this 
change  is  to  conform  Coast  Guard 
regulations  to  those  of  the  Maritime 
Administration,  to  reduce  uncertainty  as 
to  the  validity  of  those  instruments,  and 
to  reduce  the  paperwork  burden  upon 
the  public. 

DATES:  This  final  rule  is  effective 
September  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  L  Willis,  Chief.  Vessel 
Documentation  and  Tonnage  Survey 
Branch,  Merchant  Vessel  Inspection  and 
Documentation  Division,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection,  (202)  267- 
1492. 

Normal  office  hours  are  between  7 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

A  notice  of  proposed  rulemaking  was 
published  March  26, 1992  [57  FR  15044], 
with  a  90  day  comment  period  that 
closed  June  24, 1992.  That  notice 
included,  among  other  things,  a  proposal 
to  amend  the  specific  regulation  which 
is  the  subject  of  this  final  rule.  This 
rulemaking  conforms  the  Coast  Guard's 
rules  concerning  the  submission  of 
Declarations  of  Citizenship  (MA-899)  to 
the  final  rule  published  by  the  Maritime 
Administration  on  June  3, 1992  (57  FR 
23470).  Because  this  final  rule  conforms 
otherwise  conflicting  procedure  between 
two  federal  agencies,  and  relieves  the 
public  of  a  significant  paperwork 
burden,  the  Coast  Guard  has  determined 
that  good  cause  exists  under  5  U.S.C. 
553(d),  for  making  this  rulemaking 
effective  in  less  than  30  days  after 
publication. 

Drafting  Information 

The  principal  authors  of  this 
regulation  are  Thomas  L.  Willis,  Project 
Manager,  and  Lieutenant  Commander 
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Don  M.  Wrye,  Project  Counsel.  Office  of 
Chief  Counsel. 

Background 

On  November  28, 1988,  Congress 
enacted  Public  Law  100-710  (the 
"Codification  Act”)  which,  among  other 
things,  amended  and  codified  the  Ship 
Mortgage  Act,  1920  into  46  U.S.C. 
chapter  313  and  amended  the  Shipping 
Act,  1916  (46  app.  U.S.C.  808).  The 
Codification  Act  was  the  subject  of 
technical  corrections  ("Corrections") 
when  Congress  enacted  Public  Law  101- 
225.  Both  the  Codification  Act  and  the 
Corrections  introduced  significant 
changes  which  are  at  variance  with  the 
former  law  and  with  existing  Coast 
Guard  regulations. 

Most  of  the  provisions  of  the 
Codification  Act  which  require  changes 
to  the  Coast  Guard’s  regulations  became 
effective  on  January  1, 1989.  Certain  of 
the  changes  were  unequivocal  and  were 
implemented  by  an  interim  final  rule 
published  October  12, 1989  (54  FR 
41835).  The  interim  final  rule  was 
adopted  as  final  in  a  rulemaking 
published  January  10, 1991  (56  FR  960). 

Other  statutory  revisions,  some  of 
which  became  effective  on  January  1, 
1989,  and  others  which  became  effective 
on  January  1, 1990,  require  a  more 
considered  approach,  including  the 
opportunity  for  public  comment.  These 
latter  changes  were  the  subject  of  a 
notice  of  proposed  rulemaking  published 
March  26, 1992  (57  FR  10544). 

In  addition  to  requiring  changes  in  the 
Coast  Guard’s  regulations,  the 
Codification  Act  also  required  changes 
in  rules  administered  by  the  Maritime 
Administration  affecting  the  transfer  of 
documented  vessels.  Those  rule,  which 
are  set  forth  in  46  CFR  part  221  were  the 
subject  of  an  interim  final  rule  published 
on  February  2, 1989  (54  FR  5382, 
amended  at  54  FR  8195).  In  addition,  the 
Maritime  Administration  published  a 
notice  of  proposed  rulemaking  on  April 
13, 1990  (55  FR  14040),  and  a  second 
interim  final  rule  on  July  3, 1991  (56  FR 
30656).  Following  a  comment  period,  the 
Maritime  Administration  published  a 
final  rule  on  June  3, 1992  (57  FR  23470). 
That  rule  is  at  variance  with  current 
Coast  Guard  requirements  with  regard 
to  the  requirement  to  file  Declarations  of 
Citizenship  with  certain  instruments 
affecting  the  title  of  documented  vessels. 

The  purposes^f  this  final  rule  are  to 
conform  the  Coast  Guard's  regulations 
to  those  of  the  Maritime  Administration, 
to  reduce  uncertainty  regarding  the 
validity  of  certain  instruments,  and  to 
allow  the  Coast  Guard  to  immediately 
eliminate  a  needless  paperwork  burden 
on  the  public  estimated  at  19,600  hours 
per  year. 


The  changes  implemented  by  this 
rulemaking  parallel  changes  proposed 
by  the  Coast  Guard  in  its  notice  of 
proposed  rulemaking  published  March 
26, 1992  (57  FR  10544).  Many  of  the 
changes  proposed  in  that  notice  were 
the  subject  of  comments  which  must  be 
considered  before  a  final  rule  may  be 
issued. 

Discussion  of  Comments 

Four  comments  were  received 
concerning  the  proposal  to  significantly 
reduce  the  requirement  for  filing  of 
citizenship  declarations.  All  were  from 
commercial  services  which  file 
applications  for  documentation  related 
services  on  behalf  of  vessel  owners. 
Three  absolutely  opposed  the  lessened 
requirement  for  submitting  declarations 
of  citizenship.  One  stated  that  when 
evidence  of  citizenship  cannot  be 
presented  the  vessel  should  be 
registered  under  a  state  system  which  is 
"better  equipped  to  handle  such 
vessels."  Another  noted  that  while  the 
Coast  Guard  might  "prefer  not  having  to 
keep  declarations  of  citizenship  on  file 
*  *  *  (that)  most  services  will  continue 
to  obtain  them  *  *  *  in  the  event  (that)  a 
(c)oastwise  or  Great  Lakes  endorsement 
was  (sic)  to  be  obtained.”  The  third 
objection  stated  that  the  lack  of  the 
requirement  for  a  form  “proving 
citizenship  might  open  up  opportunities 
for  fraudulent  applications  to  be  made 
by  [non-citizens)." 

The  only  other  comment  on  this 
section  supported  elimination  of  the 
requirement  for  a  formal  declaration  of 
citizenship,  but  noted  that  as  long  as  the 
Jones  Act  is  in  eff  ect,  evidence  of 
citizenship  for  all  persons  in  the  chain  of 
title  should  be  collected. 

The  Coast  Guard  disagrees  with  all 
four  comments.  The  sole  statutory  basis 
for  requiring  the  filing  of  a  declaration  of 
citizenship  is  to  demonstrate  that  there 
has  been  no  violation  of  section  9  of  the 
Shipping  Act,  1916  (46  U.S.C.  app.  808), 
which  requires  approval  of  the  Maritime 
Administrator  for  certain  vessel 
transfers.  Where  approval  is  not 
required  by  statute,  or  has  been  granted 
by  regulation,  there  is  no  statutory  basis 
to  require  such  filings. 

The  only  other  purpose  which  might 
be  remotely  served  by  the  filing  of  a 
declaration  of  citizenship  would  be  to 
demonstrate  coastwise  eligibility  of  the 
vessel  in  those  cases  where  some  person 
who  has  not  applied  for  documentation 
has  owned  the  vessel.  Although  some 
evidence  that  such  persons  were  U.S. 
citizens  at  the  time  of  vessel  ownership 
would  be  required  in  the  event  that 
application  was  made  for  a  coastwise 
endorsement,  declarations  of  citizenship 
are  not  the  sole  means  for  making  that 


determination.  Moreover,  there  is  simply 
no  justification  for  routinely  requiring 
such  filings  on  the  premise  that  there  is 
a  possibility  that  some  future  vessel 
owner  might  decide  to  apply  for  a 
coastwise  endorsement,  especially 
where  failure  to  make  such  filings  has 
the  potential  to  invalidate  a  bill  of  sale, 
mortgage,  or  other  instrument  of 
conveyance  of  a  documented  vessel. 

The  suggestion  that  filing  a 
declaration  of  citizenship  proves  that  an 
applicant  for  documentation  is  a  citizen 
is  fallacious.  All  applicants  for 
documentation  must  provide  citizenship 
data  on  form  CG-1258.  There  is  no 
reason  to  believe  that  anyone  who 
falsifies  one  form  would  not  also  file  a 
false  declaration  of  citizenship. 

In  the  interest  of  avoiding  needless 
delay,  this  final  rule  amends  47  CFR 
67.29-11  of  the  Coast  Guard’s  current 
regulations.  When  the  Coast  Guard  has 
completed  its  analysis  of  comments  and 
promulgated  a  complete  final  rule 
implementing  the  revision  of  46  CFR 
part  67,  it  is  anticipated  that  the  section 
will  be  renumbered  in  accordance  with 
the  numbering  scheme  proposed  in  the 
notice  of  proposed  rulemaking. 

Discussion  of  the  Regulation 

Section  67.29-11  is  amended  to 
provide  that  it  is  not  necessary  to  file  a 
citizenship  declaration  for  transactions 
involving  a  vessel  operated  solely  as  a 
fishing,  fish  processing,  or  fish  tender 
vessel,  or  as  a  recreational  vessel,  or 
both.  The  filing  requirement  is  waived 
for  all  transactions  for  which  the 
Maritime  Administration  has  given 
general  approval  in  46  CFR  part  221.  A 
new  paragraph  (e)  in  §  67.29-11  requires 
that  when  an  instrument  which  effects  a 
transfer  of  interest  in  a  documented 
vessel  requiring  written  approval  of  the 
Maritime  Administrator  is  presented  for 
filing,  evidence  of  that  written  approval 
must  also  be  presented.  The  requirement 
to  present  such  evidence  is  not  new  and 
merely  codifies  existing  practice. 

In  addition  to  eliminating  needless 
paperwork,  this  amendment  to  46  CFR 
67.29-11  is  required  to  eliminate  an 
uncertainty  which  may  arise  with  regard 
to  the  validity  of  an  instrument 
transferring  title  to  a  documented 
vessel.  Paragraph  (c)  of  46  U.S.C.  31306 
states  that,  "Except  as  provided  by  the 
Secretary,  an  instrument  transferring  an 
interest  in  a  vessel  is  not  valid  against 
any  person  until  the  declaration  [of 
citizenship)  required  by  this  section  has 
been  filed."  (emphasis  added)  Both  the 
Coast  Guard  and  the  Maritime 
Administration  are  agencies  of  the 
Department  of  Transportation  to  which 
the  Secretary  has  delegated  certain 
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responsibilities  having  to  do  with 
documented  vessels.  The  effect  of  the 
words  “Except  as  provided  by  the 
Secretary"  is  ambiguous  at  best  if  each 
agency  has  a  different  requirement  for 
filing  of  citizenship  declarations.  An 
instrument  for  which  no  citizenship 
declaration  is  filed  might  be  deemed 
valid  under  the  new  Maritime 
Administration  rule,  but  deemed  not  to 
be  valid  under  the  Coast  Guard's  current 
regulations.  If,  for  example  two 
mortgages  were  filed  on  successive 
days,  and  only  the  second  was 
accompanied  by  a  citizenship 
declaration,  it  might  be  argued  that 
under  the  Coast  Guard's  regulation,  only 
the  second  mortgage  was  actually  valid; 
on  the  other  hand,  if  the  rules  of  the 
Maritime  Administration  are  followed, 
both  mortgages  are  valid,  and  the 
second  mortgage  would  normally  be 
subsidiary  to  the  first.  Such  uncertainty 
obviously  poses  potential  problems  for 
persons  seeking  to  finance  vessels  and 
invites  litigation. 

Regulatory  Evaluation 

This  rulemaking  has  been  determined 
not  to  be  a  major  rule  under  Executive 
Order  12291,  but  it  is  significant  under 
the  DOT  regulatory'  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  Coast  Guard  expects  the 
costs  of  this  rulemaking  to  be  minimal 
since  it  is  procedural  and  administrative 
in  nature  and  eliminates  a  paperwork 
burden  on  the  public. 

Small  Entities 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Coast  Guard  ha6  considered  whether 
this  rulemaking  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  “Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and 
otherwise  qualify  as  "small  business 
concerns”  under  section  3  of  the  Smali 
Business  Act  (15  U.S.C.  632). 

Although  the  ruiemaking  will  apply  to 
a  substantial  number  of  small  entities, 
the  rule  is  procedural  and  administrative 
in  nature.  By  eliminating  certain 
recordkeeping  and  reporting 
requirements  this  rulemaking  reduces 
the  requirements  imposed  on  the 
affected  small  entities.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rulemaking  will  not  have 
a  substantial  economic  impact  on  a 
number  of  small  entities. 

Collection  of  Information 

This  rulemaking  contains  information 
collection  requirements  that  were 
approved  by  the  Office  of  Management 


and  Budget  (OMB)  (Approval  NO.  2133- 
0006),  in  the  course  of  the  Maritime 
Administration’s  rulemaking  to  revise  46 
CFR  part  221.  In  addition,  the 
information  collection  requirements 
contained  in  this  rulemaking  were 
approved  by  OMB  (Approval  NO.  2115- 
0110)  on  April  14, 1992,  in  connection 
with  the  Coast  Guard's  proposed 
revision  of  46  CFR  part  67  (57  FR  10544). 

This  rulemaking  significantly  reduces 
the  paperwork  burden  on  the  public.  In 
1991,  more  than  60,000  submissions  of 
form  MA-899  were  required;  under  this 
final  rule,  the  Coast  Guard  estimates 
that  fewer  than  1,000  submissions  will 
be  required  each  year.  Since  the  average 
time  to  complete  an  MA-899  is 
estimated  at  15  minutes,  this  will  result 
in  a  savings  of  at  least  19,600  burden 
hours  each  year. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  Since  this  final 
rule  affects  only  a  federal  paperwork 
requirement,  it  has  no  preemptive  effect. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rulemaking 
and  has  concluded  that  under  §  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  This  proposal  deals  with 
procedural  regulations  including 
reporting  and  recordkeeping 
requirements  to  record  title  and 
encumbrance  instruments  on  vessels. 
This  regulation  is  administrative  in 
nature  and  clearly  has  no  environmental 
impact.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  of  copying  where 
indicated  under  “addresses.  " 

List  of  Subjects  in  46  CFR  Part  67 

Fees,  Incorporation  by  reference. 
Vessels. 

In  consideration  of  the  foregoing,  46 
CFR  part  67  is  amended  to  read  as 
follows: 

PART  67— DOCUMENTATION  OF 
VESSELS 

1.  The  authority  citation  for  part  67  is 
revised  to  read  as  follows: 

Authority:  14  U.S.C.  864;  42  U.S.C.  9118;  31 
U.S.C.  9701.  46  U.S.C.  2103.  2107,  2710;  46 
U.S.C.  App.  802,  808,  878,  841a,  883;  49  U.S.C. 
322,  49  CFR  1.48. 


2.  Section  67.29-11  is  revised  to  read 
as  follows: 

§  67.29-1 1  Requirement  for  citizenship 
declaration. 

(a)  Instruments  in  the  nature  of  a  bill 
of  sale  or  deed  of  gift,  mortgages,  and 
assignments  of  mortgages  conveying  an 
interest  in  a  documented  vessel  are 
ineligible  for  filing  and  recording  unless 
accompanied  by  a  declaration  of 
citizenship,  except  as  provided  in 
paragraphs  (c)  and  (d)  of  this  section. 

(b)  Citizenship  declarations  must  be 
executed  on  the  form  prescribed  by  the 
Maritime  Administration  in  46  CFR  part 
221.  These  forms  are  available  from  all 
Coast  Guard  documentation  offices  and 
from  the  Vessel  Transfer  and  Disposal 
Officer  (MAR-745.1),  Maritime 
Administration,  United  States 
Department  of  Transportation, 
Washington.  DC  20590. 

(c)  The  requirement  for  presentation 
of  a  citizenship  declaration  does  not 
apply  to  a  transaction  conveying  an 
interest  in  a  vessel: 

(1)  Described  in  46  CFR  221.11(b)(1)  (i) 
through  (iv); 

(2)  To  a  person  making  application  for 
documentation;  or 

(3)  To  a  government  of  the  United 
States  or  a  political  subdivision  thereof 
or  a  corporate  entity  which  is  an  agency 
of  any  such  government  or  political 
subdivision. 

(d)  The  requirement  for  presentation 
of  a  citizenship  declaration  is  waived 
when  the  instrument(s)  presented  for 
filing  effects  a  transfer  for  which: 

(1)  The  Maritime  Administration  has 
given  general  approval  in  46  CFR  part 
221;  or 

(2)  Written  approval  of  the  Maritime 
Administrator  is  required  in  accordance 
with  46  CFR  part  221. 

(e)  If  the  transfer  of  interest  is  one 
which  requires  written  approval  of  the 
Maritime  Administrator  in  accordance 
with  rules  in  46  CFR  part  221,  evidence 
of  that  approval  must  be  presented  for 
filing  with  the  instrument  effecting  the 
transfer  of  interest. 

Note:  If  the  grantee(s)  of  an  ownership 
interest  in  a  vessel  described  in  paragraph 
(c)(1)  or  (d)  of  this  section  do(es)  not  make 
application  for  documentation,  a  declaration 
of  citizenship  may  be  required  in  order  to 
ensure  that  the  vessel  so  conveyed  retains 
any  coastwise  or  Great  Lakes  privileges  to 
which  it  may  be  entitled. 

Dated:  September  18. 1992. 

|.W.  Kime, 

Admiral.  U.S.  Coast  Guard.  Commandant. 
(FR  Doc.  92-23215  Filed  9-23-92:  8:45  am) 

BILLING  CODE  4910-14-M 
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Maritime  Administration 
46  CFR  Part  296 
[Docket  No.  R-145} 

RIN  2133-AA97 
Obligation  Guarantees 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
action:  Correction  of  final  rule. 

summary:  The  Maritime  Administration 
(MARAD)  is  issuing  this  notice  cf 
correction  of  a  final  rule  which  appeared 
in  the  Federal  Register  on  August  6, 1992 
(57  FR  34690)  concerning  the  calculation 
of  Internal  Rate  of  Return  now  required 
with  all  applications  for  obligation 
guarantees. 

EFFECTIVE  DATE:  August  6,  1992. 
SUPPLEMENTARY  INFORMATION:  The 

August  6, 1992  final  rule  removed 
paragraph  (b)(4)  of  46  CFR  298.14 
without  regard  to  the  existence  of 
paragraph  (b)(5).  This  correction 
redesignates  paragraph  (b)(5)  as  new 
paragraph  (b)(4). 

§  298.14 — (CORRECTED] 

Accordingly,  on  page  34691  in  the 
Federal  Register  of  August  6, 1992, 
Column  3,  the  final  rulemaking  notice  for 
46  CFR  §  298.14  is  corrected  by  adding 
at  the  end  paragraph  (c),  to  read  as 
follows: 

(c)  Paragraph  (b)(5)  is  redesignated  as 
new  paragraph  (b)(4). 

Dated:  September  18. 1992. 

James  E.  Saari. 

Secretory,  Maritime  Administration. 

[FR  Doc.  92-23111  Filed  9-23-92;  8:45  am) 

BILLING  CODE  4910-31-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Part  817 
RIN  2900-AG06 

VA  Acquisition  Regulation:  Special 
Contracting  Methods 

agency:  Department  of  Veterans 
Affairs. 

action:  Final  Rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  the  VA 
Acquisition  Regulation  (VAAR)  to 
eliminate  a  restriction  on  multiyear 
contracting.  This  amendment  will  permit 
multiyear  contracting  for  other  than 
supplies  and  services  for  use  in  VA 
health  care  facilities. 
effective  date:  September  24, 1992. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sherry  Patton,  Acquisition  Policy 
Division  (95A),  Office  of  Acquisition  and 
Materiel  Management,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW„  Washington,  DC  20420,  (202)  233- 
5001.  % 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Multiyear  contracting  authority  wa9 
granted  to  the  Department  of  Veterans 
Affairs  by  Public  Law  100-322.  The 
authority  was  limited  to  the  acquisition 
of  supplies  and  services  for  use  in  VA 
medical  facilities. 

Public  Law  101-237  has  further 
amended  Title  38  to  eliminate  this 
restriction.  These  changes  are  internal 
VA  management  policies,  therefore, 
public  comment  is  unnecessary  (5 
U.S.C.  553(d)(3)).  Technical  changes 
are  also  being  made  to  reflect  the 
correct  titles  of  VA  officials. 

II.  Executive  Order  12291 

Pursuant  to  the  memorandum  from  the 
Director,  Office  of  Management  and 
Budget,  to  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
dated  December  13, 1984,  this  rule  is 
exempt  from  sections  3  and  4  of 
Executive  Order  122 91. 

III.  Regulatory  Flexibility  Act  (RFA) 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and  will  not  be 
published,  these  amendments  do  not 
come  within  the  term  "rule"  as  defined 
in  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601(2)  and  are,  therefore,  not 
subject  to  the  requirements  of  the  Act. 
Nevertheless,  these  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 

IV.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  to  these  final  regulations. 

List  of  Subjects  in  48  CFR  Part  817 
Government  procurement. 

Approved:  September  15, 1992. 

Edward  J.  Derwinski, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  48  CFR  chapter  8,  part  817  is 
amended  as  set  forth  below: 

PART  817— [AMENDED] 

1.  The  authority  citation  for  part  817  is 
revised  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 


PART  817— SPECIAL  CONTRACTING 
METHODS 

Subpart  817.1— (Amended] 

2.  In  subpart  817.1,  section  817.102- 
1(a),  remove  the  notation  "Pub.  L.  100- 
322”  and  add  in  its  place  "Pub.  L.  101- 
237,”  remove  the  words  "for  use  in 
Department  of  Veterans  Affairs  health 
care  facilities.” 

Subpart  817.2— [Amended] 

3.  In  subpart  817.2,  section  817.202, 
remove  the  words  "Director,  Office  of 
Acquisition  and  Materiel  Management” 
and  add  in  their  place  the  words, 
"Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management." 

[FR  Doc.  92-23261  Filed  9-23-92;  8:45  am] 

BILLING  CODE  8320-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  397 
RIN  2125-ADOO 

Transportation  of  Hazardous 
Materials;  Routing  of  Class  7 
f Radioactive)  Materials;  Preemption 
Determinations 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Interim  final  rule. 

summary:  The  FHWA  is  publishing  an 
interim  final  rule  to  incorporate,  withoul 
substantive  change,  the  preemption 
determination  and  waiver  of  preemption 
procedures,  currently  contained  in  the 
Research  and  Special  Programs 
Administration’s  (RSPA)  regulations  at 
49  CFR  107.201  to  107.227,  into  the 
FHWA's  regulations  at  subpart  E  of  49 
CFR  part  397.  This  final  rule  will  also 
incorporate,  without  substantive  change, 
the  routing  requirements  for  Class  7 
(radioactive)  materials,  currently 
contained  in  the  RSPA  regulations  at  49 
CFR  177.825,  into  the  FHWA’s 
regulations  at  subpart  D  of  49  CFR  part 
397.  This  final  rule  is  necessary  because 
the  responsibility  for  highway  routing  of 
hazardous  materials,  including  Class  7 
(radioactive)  materials  and  the  related 
preemption  determination  and  waiver  of 
preemption  procedures,  has  been 
delegated  by  the  Secretary  of 
Transportation  to  the  FHWA.  Since 
these  regulations,  which  currently  apply 
to  highway  routing  issues,  are  being 
replicated  without  substantive  change 
under  the  FHWA  chapter  of  the  CFR, 
there  is  no  need  for  notice  and  comment. 
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EFFECTIVE  DATE:  September  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Eric  A.  Kuwana  or  Mr.  Raymond  W. 
Cuprill,  Office  of  Chief  Counsel  (HCC- 
20).  (202)  366-0834.  Federal  Highway 
Administration,  400  Seventh  Street  SW., 
Washington,  DC.  20590.  Office  hours  are 
8:30  a.m.  to  5:30  p.m.,  Monday  through 
Friday,  except  for  legal  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Standards  for  the  Highway  Routing  of 
Hazardous  Materials 

The  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990  (HMTUSA)  (Pub.  L.  101-615. 104 
Stat.  3244}  amended  the  Hazardous 
Materials  Transportation  Act  (HMTA) 

(49  U.S.C.  app.  1801  et  seq.},  inter  alia,  to 
require  the  Secretary  of  Transportation 
to  “establish  by  regulation  standards  for 
State  and  Indian  tribes  to  use  in 
establishing,  maintaining,  and  enforcing: 

(A)  Specific  highway  routes  over  which 
hazardous  materials  may  and  may  not 
be  transported  by  motor  vehicles,  and 

(B)  limitations  and  requirements  with 
respect  to  highway  routing.” 

The  FHWA  was  delegated  the 
authority  and  responsibility  for  highway 
routing  of  hazardous  materials  at  49 
CFR  1.48  on  July  10, 1991  (56  FP.  31343). 

In  accordance  with  the  HMTUSA,  the 
FHWA  is  directed  to  promulgate  Federal 
standards  which  States  or  Indian  tribes 
must  follow  if  they  establish,  maintain, 
or  enforce  any  highway  routing 
designations,  limitations,  or 
requirements.  The  FHWA  will 
accomplish  the  requirement  in  two 
stages:  (1)  This  interim  final  rule  will 
replicate  and  reorganize  (a)  the  current 
RSPA  standards  for  the  Touting  of 
radioactive  hazardous  materials  (RAM), 
now  designated  as  Class  7  (radioactive) 
materials,  contained  in  49  CFR  177.825 
(originally  published  on  January  19, 

1981,  at  46  FR  5316)  and  (b)  the  RSPA 
preemption  procedures  contained  in  49 
CFR  107.201  to  107.227;  and  (2)  a  notice 
of  proposed  rulemaking  (NPRM)  sets 
forth  new  standards  applicable  to  the 
routing  of  nonradioactive  hazardous 
materials  (NRHM)  to  be  incorporated  in 
subpart  C  of  this  section.  The  FHWA  is 
using  this  two-step  method  because 
section  105(b)(8)  of  the  HMTA,  as 
amended  by  the  HMTUSA,  does  not 
require  the  Secretary  to  “amend,  modify, 
or  reissue"  the  current  standards  for  the 
highway  routing  of  radioactive 
hazardous  materials.  The  NPRM 
referenced  in  {2}  was  published  in  the 
Federal  Register  on  August  31, 1992  {57 
FR  39522). 


Preemption  Determinations  and  Waivers 
of  Preemption 

Section  13  of  the  HMTUSA,  amending 
section  112  of  the  HMTA,  established 
preemption  determinations  and  waivers 
of  preemption  because  Congress 
recognized  the  need  for  a  strong 
mechanism  to  deal  with  the  many 
preemption  issues  which  would  arise 
from  the  HMTUSA  framework.  The  new 
preemption  determinations  were  a  much 
needed  substitute  for  the  old 
inconsistency  rulings,  which  did  not 
provide  an  adequate  mechanism  to 
resolve  preemption  issues. 

The  standards  for  preemption  are  now 
found  in  section  112(a)  of  the  HMTA,  49 
App.  U.S.C.  1811(a).  Generally,  any 
requirement  of  a  State,  political 
subdivision  thereof,  or  Indian  tribe  is 
preempted  if:  (1)  Compliance  with  it  and 
the  HMTA  or  any  regulation  issued 
under  the  HMTA  is  not  possible;  (2)  as 
applied  or  enforced,  it  creates  an 
obstacle  to  the  accomplishment  and 
execution  of  the  HMTA  or  the 
regulations  issued  under  the  HMTA;  or 
(3)  it  is  preempted  under  section 
105(a)(4)  or  section  105(b).  Section  112  of 
the  HMTA  requires  the  Secretary  of 
Transportation  to  issue  regulations 
which  set  forth  procedures  for  carrying 
out  preemption  determinations  and 
waivers  of  preemption.  This  statutory 
requirement  was  met  by  RSPA  when  it 
replaced  its  former  inconsistency  rulings 
with  preemption  determination  and 
waiver  of  preemption  procedures  in  the 
Federal  Register  on  February  28, 1991 
(56  FR  8616),  with  correction  on  April  17, 
1991  (56  FR  15510).  However, 
subsequent  to  those  regulatory  changes 
by  RSPA,  the  FHWA  was  delegated  the 
authority  and  responsibility  to 
administer  preemption  determinations 
and  waivers  of  preemption  for  all 
highway  routing  of  hazardous  materials, 
including  Class  7  (radioactive) 
materials.  Although  some  changes  may 
be  necessary  after  comments  are 
received  on  the  NPRM  for  the  routing  of 
nonradioactive  hazardous  materials,  the 
preemption  determination  and  waiver  of 
preemption  procedures  in  this  interim 
final  rule  is  intended  to  be  applied  to  the 
routing  of  both  Class  7  (radioactive)  and 
nonradioactive  hazardous  materials. 

Rulemaking  Analyses  and  Notices 

Administrative  Procedure  Act 

Since  this  interim  final  rule  merely 
replicates  current  hazardous  material 
regulations  contained  in  RSPA's  chapter 
of  the  CFR,  notice  and  comment 
procedures  are  “impracticable, 
unnecessary,  or  contrary  to  the  public 
interest"  within  the  meaning  of  section 
4(b)(3)(B)  of  the  Administrative 


Procedure  Act.  5  U.S.C.  553(b)(3)(B). 
Public  comment  is  unnecessary  because 
in  replicating  these  sections  to  meet  a 
statutory  mandate,  the  FHWA  is  not 
exercising  discretion  in  a  way  that  could 
be  affected  by  public  comment.  As  a 
consequence,  the  FHWA  is  proceeding 
directly  to  an  interim  final  rule.  The 
FHWA  is  acting  through  an  interim  final 
rule  because  the  preemption 
determination  and  waiver  of  preemption 
procedures  might  be  changed  slightly  in 
the  future  as  a  result  of  the  NPRM  on 
nonradioactive  hazardous  materials.  For 
the  reasons  listed  above,  and  to 
immediately  implement  congressional 
mandates,  there  is  good  cause  for 
publishing  this  rule  less  than  30  days 
before  its  effective  date,  as  is  ordinarily 
required  by  5  U.S.C.  553(d). 

Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
interim  final  rule  is  not  major  under 
Executive  Order  12291  and  is  not 
significant  under  DOT'S  regulatory 
policies  and  procedures.  (44  FR  11034: 
Feb.  26, 1979.)  This  rule  will  have  little, 
if  any,  direct  or  indirect  economic 
impact  because  it  does  not  alter  any 
existing  substantive  regulations  in  such 
a  way  as  to  impose  additional  burdens. 
The  minimal  cost  of  complying  with 
existing  substantive  regulations  is  not 
being  increased.  Therefore,  preparation 
of  a  regulatory  evaluation  is  not 
warranted.  Under  DOT s  regulatory 
policies  and  procedures,  notice  is  not 
necessary  because  the  FHWA  does  not 
believe  it  would  receive  any  meaningful 
comment. 

Executive  Order  12612 

This  interim  final  rule  implements 
specific  statutory  mandates  that  affect 
the  relationship  between  the  Federal 
government  and  the  States,  and  the 
FHWA  has  no  discretion  in 
implementing  these  changes.  Therefore, 
preparation  of  a  Federalism  assessment 
pursuant  to  Executive  Order  12612  is  not 
warranted. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C 
605(b)).  the  FWHA  has  evaluated  the 
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effects  of  this  rule  on  Small  entities. 
Based  upon  this  evaluation,  the  FHWA 
certifies  that  this  interim  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  contained  in  this 
interim  final  rule. 

National  Environmental  Policy  Act 

The  FHWA  has  concluded  that  this 
final  rule  will  not  have  any  significant 
impact  on  the  quality  of  the 
environment,  and  therefore,  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
is  not  required. 

Regulatory  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  part  397 

Hazardous  materials  transportation, 
Highways  and  roads. 

In  consideration  of  the  foregoing,  the 
Federal  Highway  Administration  amend 
part  397  of  title  49,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  397 — TRANSPORTATION  OF 
HAZARDOUS  MATERIALS  [AMENDED] 

1.  The  authority  citation  for  part  397  is 
revised  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1801  et  seq.;  49 
CFR  1.48. 

2.  Part  397  is  amended  by  adding  new 
subparts  D  and  E  to  read  as  follows: 

Subpart  D — Routing  of  Class  7 
(Radioactive)  Materials 

Sec. 

397.101  Requirements  for  motor  carriers  and 
drivers. 

397.103  Requirements  for  State  routing 
designations. 

Subpart  E— Preemption  Procedures 

Sec. 

397.201  Purpose  and  scope  of  the 
procedures. 

397.203  Standards  for  determining 
preemption. 

397.205  Preemption  application. 

397.207  Preemption  notice. 

397.209  Preemption  processing. 

397.211  Preemption  determination. 

397.213  Waiver  of  preemption  application. 


Sec. 

397.215  Waiver  notice. 

397.217  Waiver  processing. 

397.219  Waiver  determination  and  order. 
397.221  Timeliness. 

397.223  Petition  for  reconsideration. 

397.225  Judicial  review. 

Subpart  D— Routing  of  Class  7 
(Radioactive)  Materials 

§  397.101  Requirements  for  motor  carriers 
and  drivers. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  or  in  circumstances 
when  there  is  only  one  practicable 
highway  route  available,  considering 
operating  necessity  and  safety,  a  carrier 
or  any  person  operating  a  motor  vehicle 
that  contains  a  Class  7  (radioactive) 
material,  as  defined  in  49  CFR  172.403, 
for  which  placarding  is  required  under 
49  CFR  part  172  shall: 

(1)  Ensure  that  the  motor  vehicle  is 
operated  on  routes  that  minimize 
radiological  risk; 

(2)  Consider  available  information  on 
accident  rates,  transit  time,  population 
density  and  activities,  and  the  time  of 
day  and  the  day  of  week  during  which 
transportation  will  occur  to  determine 
the  level  of  radiological  risk;  and 

(3)  Tell  the  driver  which  route  to  take 
and  that  the  motor  vehicle  contains 
Class  7  (radioactive)  materials. 

(b)  Except  as  otherwise  permitted  in 
this  paragraph  and  in  paragraph  (f)  of 
this  section,  a  carrier  or  any  person 
operating  a  motor  vehicle  containing  a 
highway  route  controlled  quantity  of 
Class  7  (radioactive)  materials,  as 
defined  in  49  CFR  173.403(1),  shall 
operate  the  motor  vehicle  only  over 
preferred  routes. 

(1)  For  purposes  of  this  subpart,  a 
preferred  route  is  an  Interstate  System 
highway  for  which  an  alternative  route 
is  not  designated  by  a  State  routing 
agency;  a  State-designated  route 
selected  by  a  State  routing  agency 
pursuant  to  §  397.103;  or  both  of  the 
above. 

(2)  The  motor  carrier  or  the  person 
operating  a  motor  vehicle  containing  a 
highway  route  controlled  quantity  of 
Class  7  (radioactive)  materials,  as 
defined  in  49  CFR  173.403(1)  and  (y), 
shall  select  routes  to  reduce  time  in 
transit  over  the  preferred  route  segment 
of  the  trip.  An  Interstate  System  bypass 
or  Interstate  System  beltway  around  a 
city,  when  available,  shall  be  used  in 
place  of  a  preferred  route  through  a  city, 
unless  a  State  routing  agency  has 
designated  an  alternative  route. 

(c)  A  motor  vehicle  may  be  operated 
over  a  route,  other  than  a  preferred 
route,  only  under  the  following 
conditions: 


(1)  The  deviation  from  the  preferred 
route  is  necessary  to  pick  up  or  deliver  a 
highway  route  controlled  quantity  of 
Class  7  (radioactive)  materials,  to  make 
necessary  rest,  fuel  or  motor  vehicle 
repair  stops,  or  because  emergency 
conditions  make  continued  use  of  the 
preferred  route  unsafe  or  impossible; 

(2)  For  pickup  and  delivery  not  over 
preferred  routes,  the  route  selected  must 
be  the  shortest-distance  route  from  the 
pickup  location  to  the  nearest  preferred 
route  entry  location,  and  the  shortest- 
distance  route  to  the  delivery  location 
from  the  nearest  preferred  route  exit 
location.  Deviation  from  the  shortest- 
distance  pickup  or  delivery  route  is 
authorized  if  such  deviation: 

(i)  Is  based  upon  the  criteria  in 
paragraph  (a)  of  this  section  to  minimize 
the  radiological  risk;  and 

(ii)  Does  not  exceed  the  shortest- 
distance  pickup  or  delivery  route  by 
more  than  25  miles  and  does  not  exceed 
5  times  the  length  of  the  shortest- 
distance  pickup  or  delivery  route. 

(iii)  Deviations  from  preferred  routes, 
or  pickup  or  delivery  routes  other  than 
preferred  routes,  which  are  necessary 
for  rest,  fuel,  or  motor  vehicle  repair 
stops  or  because  of  emergency 
conditions,  shall  be  made  in  accordance 
with  the  criteria  in  paragraph  (a)  of  this 
section  to  minimize  radiological  risk, 
unless  due  to  emergency  conditions, 
time  does  not  permit  use  of  those 
criteria. 

(d)  A  carrier  (or  a  designated  agent) 
who  operates  a  motor  vehicle  which 
contains  a  package  of  highway  route 
controlled  quantity  of  Class  7 
(radioactive)  materials,  as  defined  in  49 
CFR  173.403(1),  shall  prepared  a  written 
route  plan  and  supply  a  copy  before 
departure  to  the  motor  vehicle  driver 
and  a  copy  to  the  shipper  (before 
departure  for  exclusive  use  shipments, 
as  defined  in  49  CFR  173.4C3(i),  or  within 
fifteen  working  days  following  departure 
for  all  other  shipments).  Any  variation 
between  the  route  plan  and  routes 
actually  used,  and  the  reason  for  it,  shall 
be  reported  in  an  amendment  to  the 
route  plan  delivered  to  the  shipper  as 
soon  as  practicable  but  within  30  days 
following  the  deviation.  The  route  plan 
shall  contain: 

(1)  A  statement  of  the  origin  and 
destination  points,  a  route  selected  in 
compliance  with  this  section,  all 
planned  stops,  and  estimated  departure 
and  arrival  times;  and 

(2)  Telephone  numbers  which  will 
access  emergency  assistance  in  each 
State  to  be  entered. 

(e)  No  person  may  transport  a 
package  of  highway  route  controlled 
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quantity  of  Class  7  (radioactive) 
materials  on  a  public  highway  unless: 

(1)  The  driver  has  received  within  the 
two  preceding  years,  written  training  on: 

(1)  Requirements  in  49  CFR  parts  172, 
173,  and  177  pertaining  to  the  Class  7 
(radioactive)  materials  transported; 

(ii)  The  properties  and  hazards  of  the 
Class  7  (radioactive)  materials  being 
transported:  and 

(iii)  Procedures  to  be  followed  in  case 
of  an  accident  or  other  emergency. 

(2)  The  driver  has  in  his  or  her 
immediate  possession  a  certificate  of 
training  as  evidence  of  training  required 
by  this  section,  and  a  copy  is  placed  in 
his  or  her  qualification  file  (see  §  391.51 
of  this  subchapter),  showing: 

(i)  The  driver’s  name  and  operator’s 
license  number; 

(ii)  The  dates  training  was  provided; 

(iii)  The  name  and  address  of  the 
person  providing  the  training; 

(iv)  That  the  driver  has  been  trained 
in  the  hazards  and  characteristics  of 
highway  route  controlled  quantity  of 
Class  7  (radioactive)  materials;  and 

(v)  A  statement  by  the  person 
providing  the  training  that  information 
on  the  certificate  is  accurate. 

(3)  The  driver  has  in  his  or  her 
immediate  possession  the  route  plan 
required  by  paragraph  (d)  of  this  section 
and  operates  the  motor  vehicle  in 
accordance  with  the  route  plan. 

(f)  A  person  may  transport  irradiated 
reactor  fuel  only  in  compliance  with  a 
plan  if  required  under  49  CFR  173.22(c) 
that  will  ensure  the  physical  security  of 
the  material.  Variation  for  security 
purposes  from  the  requirements  of  this 
section  is  permitted  so  far  as  necessary 
to  meet  the  requirements  imposed  under 
such  a  plan,  or  otherwise  imposed  by 
the  U.S.  Nuclear  Regulatory  Commission 
in  10  CFR  part  73. 

(g)  Expect  for  packages  shipped  in 
compliance  with  the  physical  security 
requirements  of  the  U.S.  Nuclear 
Regulatory  Commission  in  10  CFR  part 
73,  each  carrier  who  accepts  for 
transportation  a  highway  route 
controlled  quantity  of  Class  7 
(radioactive)  material  (see  49  CFR 
173.401(1)),  shall,  within  90  days 
following  the  acceptance  of  the  package, 
file  the  following  information  concerning 
the  transportation  of  each  such  package 
with  the  Associate  Administrator  for 
Safety  and  System  Applications,  Federal 
Highway  Administration,  Attn:  Traffic 
Control  Division,  HHS-32,  room  3419, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590-0001: 

(1)  The  route  plan  required  under 
paragraph  (d)  of  this  section,  including 
all  required  amendments  reflecting  the 
routes  actually  used; 


(2)  A  statement  identifying  the  names 
and  addresses  of  the  shipper,  carrier 
and  consignee;  and 

(3)  A  copy  of  the  shipping  paper  or  the 
description  of  the  Class  7  (radioactive) 
material  in  the  shipment  required  by  49 
CFR  172.202  and  172.203. 

§  397.103  Requirements  for  State  routing 
designations. 

(a)  The  State  routing  agency,  as 
defined  in  §  397.201(c),  shall  select 
routes  to  minimize  radiological  risk 
using  “Guidelines  for  Selecting  Preferred 
Highway  Routes  for  Highway  Route 
Controlled  Quantity  Shipments  of 
Radioactive  Materials,”  or  an  equivalent 
routing  analysis  which  adequately 
considers  overall  risk  to  the  public. 
Designations  must  be  preceded  by 
substantive  consultation  with  affected 
local  jurisdictions  and  with  any  other 
affected  States  to  ensure  consideration 
of  all  impacts  and  continuity  of 
designated  routes. 

(b)  State  routing  agencies  may 
designate  preferred  routes  as  an 
alternative  to,  or  in  addition  to,  one  or 
more  Interstate  System  highways, 
including  interstate  system  bypasses,  or 
Interstate  System  beltways. 

(c)  A  State-designated  route  is 
effective  when — 

(1)  The  State  gives  written  notice  by 
certified  mail,  return  receipt  requested, 
to  the  Associate  Administrator  for 
Safety  and  System  Applications,  Federal 
Highway  Administration,  Attn:  Traffic 
Control  Division,  HHS-32,  Room  3419, 
Registry  of  State-designated  routes,  at 
the  address  above;  and 

(2)  Receipt  thereof  is  acknowledged  in 
writing  by  the  Associate  Administrator. 

(d)  Upon  request,  the  Office  of 
Highway  Safety,  Traffic  Control 
Division,  HHS-32,  room  3419,  at  the 
address  above,  will  provide  a  list  of 
State-designated  preferred  routes  and  a 
copy  of  the  “Guidelines  for  Selecting 
Preferred  Highway  Routes  for  Highway 
Route  Controlled  Quantity  Shipments  of 
Radioactive  Materials." 

Subpart  E — Preemption  Procedures 

§  397.201  Purpose  and  scope  of  the 
procedures. 

(a)  This  subpart  prescribes  procedures 
by  which: 

(1)  Any  person,  including  a  State, 
political  subdivision  thereof,  or  Indian 
Tribe,  directly  affected  by  any  highway 
routing  designation  for  hazardous 
materials  may  apply  to  the  Federal 
Highway  Administration  (FHWA)  for  a 
determination  as  to  whether  that 
highway  routing  designation  is 
preempted  under  section  105(b)  or 
section  112(a)(1)  or  (a)(2)  of  the  Act  (49 


App.  U.S.C.  1804  and  1811)  or 
regulations  issued  thereunder;  and 

(2)  A  State,  political  subdivision 
thereof,  or  Indian  tribe  may  apply  for  a 
waiver  of  preemption  with  respect  to 
any  highway  routing  designation  that 
the  State,  political  subdivision  thereof, 
or  Indian  Tribe  acknowledges  to  be 
preempted  by  section  105(b)  or  section 
112  (a)(1)  or  (a)(2)  of  the  Act  or 
regulations  issued  thereunder,  or  that 
has  been  determined  by  a  court  of 
competent  jurisdiction  to  be  so 
preempted. 

(b)  Unless  otherwise  ordered  by  the 
Administrator,  an  application  for  a 
preemption  determination  which 
includes  an  application  for  a  waiver  of 
preemption  will  be  treated  and 
processed  solely  as  an  application  for  a 
preemption  determination. 

(c)  For  purposes  of  this  part: 

Act  means  the  Hazardous  Materials 
Transportation  Act,  49  U.S.C.  App,  1801 
et  seq.,  as  amended  by  the  Hazardous 
Materials  Transportation  Uniform 
Safety  Act  of  1990,  Pub.  L.  101-615. 

Administrator  means  the 
Administrator  of  the  Federal  Highway 
Administration,  a  modal  agency  of  the 
United  States  Department  of 
Transportation. 

Person  means  an  individual,  firm, 
copartnership,  corporation,  company, 
association,  joint-stock  association, 
including  any  trustee,  receiver,  assignee, 
or  similar  representative  thereof,  or 
government,  Indian  tribe,  or  agency  or 
instrumentality  of  any  government  or 
Indian  tribe  when  it  offers  hazardous 
materials  for  transportation  in 
commerce  or  transports  hazardous 
materials  in  furtherance  of  a  commercial 
enterprise,  but  such  term  does  not 
include  the  United  States  Postal  Service. 

Political  subdivision  includes  a 
municipality;  a  public  agency  or  other 
instrumentality  of  one  or  more  States,  or 
a  public  corporation,  board,  or 
commission  established  under  the  laws 
of  one  or  more  States. 

Routing  agency  means  the  State 
highway  agency  or  other  State  agency 
designated  by  an  Indian  tribe,  to 
supervise,  coordinate,  and  approve  the 
highway  routing  designations  for  that 
State  or  Indian  tribe.  Any  highway 
routing  designation  made  by  a  political 
subdivision  of  a  State  shall  be 
considered  a  designation  made  by  that 
State. 

Routing  designation  includes  any 
regulation,  limitation,  or  restriction 
which  would  have  the  effect  of 
restricting  or  prohibiting  the 
transportation  of  hazardous  materials 
over  a  highway  route,  a  specific  portion 
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of  a  route,  or  during  a  specific  time 
period. 

State  means  a  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  American 
Samoa,  Guam,  or  any  other  territory  or 
possession  of  the  United  States 
designated  by  the  Secretary. 

§  397.203  Standards  for  determining 
preemption. 

(a)  Any  highway  routing  designation 
established,  maintained,  or  enforced  by 
a  State,  political  subdivision  thereof,  or 
Indian  tribe  is  preempted  if — 

(1)  Compliance  with  both  the  highway 
routing  designation  and  any  requirement 
under  the  Act  or  of  a  regulation  issued 
under  the  Act  is  not  possible; 

(2)  The  highway  routing  designation 
as  applied  or  enforced  creates  an 
obstacle  to  the  accomplishment  and 
execution  of  the  Act  or  the  regulations 
issued  under  the  Act;  or 

(3)  It  is  preempted  under  the  Act. 

(b)  [Reserved] 

§  397.205  Preemption  application. 

(a)  Any  person,  including  a  State, 
political  subdivision  thereof,  or  Indian 
tribe  directly  affected  by  any  highway 
routing  designation  of  another  State, 
political  subdivision,  or  Indian  tribe, 
may  apply  to  the  Administrator  for  a 
determination  of  whether  that  highway 
routing  designation  is  preempted  by  the 
Act  or  |  397.203  of  this  subpart.  The 
Administrator  shall  publish  notice  of  the 
application  in  the  Federal  Register. 

(b)  Each  application  filed  under  this 
section  for  a  determination  must: 

(1)  Be  submitted  to  the  Administrator, 
Federal  Highway  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001.  Attention: 
HCC-10  Docket  Room,  Hazardous 
Materials  Preemption; 

(2)  Set  forth  a  detailed  description  of 
the  highway  routing  designation  of  the 
State,  political  subdivision  thereof,  or 
Indian  tribe  for  which  the  determination 
is  sought; 

(3)  If  applicable,  specify  the 
provisions  of  the  Act  or  the  regulations 
issued  under  the  Act  under  which  the 
applicant  seeks  preemption  of  the 
highway  routing  designation  of  the 
State,  political  subdivision  thereof,  or 
Indian  tribe; 

(4)  Explain  why  the  applicant  believes 
the  highway  routing  designation  of  the 
State,  political  subdivision  thereof,  or 
Indian  tribe  should  or  should  not  be 
preempted  under  the  standards  of 

§  397.203;  and 

(5)  State  how  the  applicant  is  affected 
by  the  highway  routing  designation  of 


the  State,  political  subdivision  thereof, 
or  Indian  tribe. 

(c)  The  filing  of  an  application  for  a 
determination  under  this  section  does 
not  constitute  grounds  for 
noncompliance  with  any  requirement  of 
the  Act  or  any  regulation  issued  under 
the  Act. 

(d)  Once  the  Administrator  has 
published  notice  in  the  Federal  Register 
of  an  application  received  under 
paragraph  (a)  of  this  section,  no 
applicant  for  such  determination  may 
seek  relief  with  respect  to  the  same  or 
substantially  the  same  issue  in  any  court 
until  final  action  has  been  taken  on  the 
application  or  until  180  days  after  filing 
of  the  application,  whichever  occurs 
first.  Nothing  in  this  section  shall  be 
construed  as  prohibiting  any  person, 
including  a  State,  political  subdivision 
thereof,  or  Indian  tribe,  directly  affected 
by  any  highway  routing  designation 
from  seeking  a  determination  of 
preemption  in  any  court  of  competent 
jurisdiction  in  lieu  of  applying  to  the 
Administrator  under  paragraph  (a)  of 
this  section. 

§  397.207  Preemption  notice. 

(a)  If  the  applicant  is  other  than  a 
State,  political  subdivision  thereof,  or 
Indian  tribe,  the  applicant  shall  mail  a 
copy  of  the  application  to  the  State, 
political  subdivision  thereof,  or  Indian 
tribe  concerned,  accompanied  by  a 
statement  that  comments  may  be 
submitted  regarding  the  application  to 
the  Administrator  within  45  days.  The 
application  filed  with  the  Administrator 
must  include  a  certification  that  the 
applicant  has  complied  with  this 
paragraph  and  must  include  the  names 
and  addresses  of  each  official  to  whom 
a  copy  of  the  application  was  sent. 

(b)  The  Administrator  may  afford 
interested  persons  an  opportunity  to  file 
written  comments  on  the  application  by 
serving  notice  on  any  persons  readily 
identifiable  by  the  Administrator  as 
persons  who  will  be  affected  by  the 
ruling  sought  or  by  publication  in  the 
Federal  Register. 

(c)  Each  person  submitting  written 
comments  to  the  Administrator  with 
respect  to  an  application  filed  under  this 
section  shall  send  a  copy  of  the 
comments  to  the  applicant  and  certify  to 
the  Administrator  that  he  or  she  has 
complied  with  this  requirement.  The 
Administrator  may  notify  other  persons 
participating  in  the  proceeding  of  the 
comments  and  provide  an  opportunity 
for  those  other  persons  to  respond. 

§  397.209  Preemption  processing. 

(a)  The  Administrator  may  initiate  an 
investigation  of  any  statement  in  an 
application  and  utilize  in  his  or  her 


evaluation  any  relevant  facts  obtained 
by  that  investigation.  The  Administrator 
may  solicit  ar.d  accept  submissions  from 
third  persons  relevant  to  an  application 
and  will  provide  the  applicant  an 
opportunity  to  respond  to  all  third 
person  submissions.  In  evaluating  an 
application,  the  Administrator  may 
consider  any  other  source  of 
information.  The  Administrator  may 
convr  ne  a  hearing  or  conference,  if  a 
hearii.g  or  conference  will  advance  the 
evaluation  of  the  application. 

(b)  The  Administrator  may  dismiss 
the  application  without  prejudice  if: 

(1)  He  or  she  determines  that  there  is 
insufficient  information  upon  which  to 
base  a  determination;  or 

(2)  He  or  she  requests  additional 
information  from  the  applicant  and  it  is 
not  submitted. 

§  397.21 1  Preemption  determination. 

(a)  Upon  consideration  of  the 
application  and  other  relevant 
information  received,  the  Administrator 
issues  a  determination. 

(b)  Notwithstanding  that  an 
application  for  a  determination  has  not 
been  filed  under  §  397.205,  the 
Administrator,  on  his  or  her  own 
initiative,  may  issue  a  determination  as 
to  whether  a  particular  highway  routing 
designation  of  a  State,  political 
subdivision  thereof,  or  Indian  tribe  is 
preempted  under  the  Act  or  the 
regulations  issued  under  the  Act. 

(c)  The  determination  includes  a 
written  statement  setting  forth  the 
relevant  facts  and  the  legal  basis  for  the 
determination,  and  provides  that  any 
person  aggrieved  thereby  may  file  a 
petition  for  reconsideration  within  20 
days  in  accordance  with  §  397.223. 

(d)  Unless  the  determination  is  issued 
pursuant  to  paragraph  (b)  of  this  section, 
the  Administrator  serves  a  copy  of  the 
determination  upon  the  applicant.  In  all 
preemption  determinations,  the 
Administrator  serves  a  copy  of  the 
determination  upon  any  other  person 
who  participated  in  the  proceeding  or 
who  is  readily  identifiable  by  the 
Administrator  as  affected  by  the 
determination.  A  copy  of  each 
determination  is  placed  on  file  in  the 
public  docket.  The  Administrator  may 
publish  the  determination  or  notice  of 
the  determination  in  the  Federal 
Register. 

(e)  If  no  petition  for  reconsideration  is 
filed  within  20  days  in  accordance  with 
§  397.223,  a  determination  issued  under 
this  section  constitutes  the  final  agency 
decision  as  to  whether  a  particular 
highway  routing  designation  of  a  State, 
political  subdivision  thereof,  or  Indian 
tribe  is  preempted  under  the  Act  or 
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regulations  issued  thereunder.  The  fact 
that  a  determination  has  not  been  issued 
under  this  section  with  respect  to  a 
particular  highway  routing  designation 
of  a  State,  political  subdivision  thereof, 
or  Indian  tribe  carries  no  implication  as 
to  whether  the  requirement  is  preempted 
under  the  Act  or  regulations  issued 
thereunder. 

§  397.213  Waiver  of  preemption 
application. 

(a)  Any  State,  political  subdivision 
thereof,  or  Indian  tribe  may  apply  to  the 
Administrator  for  a  waiver  of 
preemption  with  respect  to  any  highway 
routing  designation  that  the  State, 
political  subdivision  thereof,  or  Indian 
tribe  acknowledges  to  be  preempted  by 
the  Act,  §  397.203  of  this  subpart,  or  a 
court  of  competent  jurisdiction.  The 
Administrator  may  waive  preemption 
with  respect  to  such  requirement  upon  a 
determination  that  such  requirement — 

(1)  Affords  an  equal  or  greater  level  of 
protection  to  the  public  than  is  afforded 
by  the  requirements  of  the  Act  or 
regulations  issued  under  the  Act,  and 

(2)  Does  not  unreasonably  burden 
commerce. 

(b)  Each  application  filed  under  this 
section  for  a  waiver  of  preemption 
determination  must: 

(1)  Be  submitted  to  the  Administrator, 
Federal  Highway  Administration,  U.S. 
Department  of  Transportation, 
Washington.  DC  20590-0001.  Attention: 
HCC-10  Docket  Room,  Hazardous 
Materials  Preemption  Docket: 

(2)  Set  forth  a  detailed  description  of 
the  highway  routing  designation  of  the 
State,  political  subdivision  thereof,  or 
Indian  tribe  for  which  the  determination 
is  being  sought; 

(3)  Include  a  copy  of  any  relevant 
court  order  or  determination  issued 
pursuant  to  §  397.211; 

(4)  Contain  an  express 
acknowledgment  by  the  applicant  that 
the  highway  routing  designation  of  the 
State,  political  subdivision  thereof,  our 
Indian  tribe  is  preempted  under  the  Act 
or  the  regulations  issued  under  the  Act, 
unless  it  has  been  so  determined  by  a 
court  of  competent  jurisdiction  or  in  a 
determination  issued  under  this  subpart; 

(5)  Specify  each  provision  of  the  Act 
or  the  regulations  issued  under  the  Act 
that  preempts  the  highway  routing 
designation  of  the  State,  political 
subdivision  thereof,  or  Indian  tribe; 

(6)  State  why  the  applicant  believes 
that  the  highway  routing  designation  of 
the  State,  political  subdivision  thereof, 
or  Indian  tribe  affords  an  equal  or 
greater  level  of  protection  to  the  public 
than  is  afforded  by  the  requirements  of 
the  Act  or  the  regulations  issued  under 
the  Act; 


(7)  State  why  the  applicant  believes 
that  the  highway  routing  designation  of 
the  State,  political  subdivision  thereof, 
or  Indian  tribe  does  not  unreasonably 
burden  commerce;  and 

(8)  Specify  what  steps  the  State, 
political  subdivision  thereof,  or  Indian 
tribe  is  taking  to  administer  and  enforce 
effectively  the  preempted  requirement. 

§  397.215  Waiver  notice. 

(a)  The  applicant  State,  political 
subdivision  thereof,  or  Indian  tribe  shall 
mail  a  copy  of  the  application  and  any 
subsequent  amendments  or  other 
documents  relating  to  the  application  to 
each  person  whom  the  applicant 
reasonably  ascertains  will  be  affected 
by  the  determination  sought.  The  copy 
of  the  application  must  be  accompanied 
by  a  statement  that  the  person  may 
submit  comments  regarding  the 
application  to  the  Administrator  within 
45  days.  The  application  filed  with  the 
Administrator  must  include  a 
certification  with  the  application  has 
complied  with  this  paragraph  and  must 
include  the  names  and  addresses  of 
each  person  to  whom  the  application 
was  sent. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  the  State, 
political  subdivision  thereof,  or  Indian 
tribe  determines  that  compliance  with 
paragraph  (a)  of  this  section  would  be 
impracticable,  the  applicant  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  with  regard 
to  those  persons  whom  it  is  reasonable 
and  practicable  to  notify;  and 

(2)  Include  with  the  application  filed 
with  the  Administrator  a  description  of 
the  persons  or  class  or  classes  of 
persons  to  whom  notice  was  not  sent. 

(c)  The  Administrator  may  require  the 
applicant  to  provide  notice  in  addition 
to  that  required  by  paragraphs  (a)  and 
(b)  of  this  section,  or  may  determine  that 
the  notice  required  by  paragraph  (a)  of 
this  section  is  not  impracticable,  or  that 
notice  should  be  published  in  the 
Federal  Register. 

(d)  The  Administrator  may  serve 
notice  on  any  other  persons  readily 
identifiable  by  the  Administrator  as 
persons  who  will  be  affected  by  the 
determination  sought  and  may  afford 
those  persons  an  opportunity  to  file 
written  comments  on  the  application. 

(e)  Any  person  submitting  written 
comments  to  the  Administrator  with 
respect  to  an  application  filed  under  this 
section  shall  send  a  copy  of  the 
comments  to  the  applicant.  The  person 
shall  certify  to  the  Administrator  that  he 
or  she  has  complied  with  the 
requirements  of  this  paragraph.  The 
Administrator  may  notify  other  persons 
participating  in  the  proceeding  of  the 


comments  and  provide  an  opportunity 
for  those  other  persons  to  respond. 

§  397,217  Waiver  processing. 

(a)  The  Administrator  may  initiate  an 
investigation  of  any  statement  in  an 
application  and  utilize  any  relevant 
facts  obtained  by  that  investigation.  The 
Administrator  may  solicit  and  accept 
submissions  from  third  persons  relevant 
to  an  application  and  will  provide  the 
applicant  an  opportunity  to  respond  to 
all  third  person  submissions.  In 
evaluating  an  application,  the 
Administrator  may  convene  a  hearing  or 
conference,  if  a  hearing  or  conference 
will  advance  the  evaluation  of  the 
application. 

(b)  The  Administrator  may  dismiss 
the  application  without  prejudice  if: 

(1)  he  or  she  determines  that  there  is 
insufficient  information  upon  which  to 
base  a  determination; 

(2)  upon  his  or  her  request,  additional 
information  is  not  submitted  by  the 
applicant;  or 

(3)  the  applicant  fails  to  provide  the 
notice  required  by  this  subpart. 

(c)  Except  as  provided  in  this  subpart, 
the  Administrator  will  only  consider  an 
application  for  a  waiver  of  preemption 
determination  if: 

(1)  the  applicant  expressly 
acknowledges  in  its  application  that  the 
highway  routing  designation  of  the 
State,  political  subdivision  thereof,  or 
Indian  tribe  for  which  the  determination 
is  sought  is  preempted  by  the  Act  or  the 
regulations  thereunder;  or 

(2)  the  highway  routing  designation  of 
the  State,  political  subdivision  thereof, 
or  Indian  tribe  has  been  determined  by  a 
court  of  competent  jurisdiction  or  in  a 
determination  issued  pursuant  to 

§  397.211  to  be  preempted  by  the  Act  or 
the  regulations  issued  thereunder. 

(d)  When  the  Administrator  has 
received  all  substantive  information 
necessary  to  process  an  application  for 
a  waiver  of  preemption  determination, 
notice  of  that  fact  will  be  served  upon 
the  applicant.  Additional  notice  to  all 
other  persons  who  received  notice  of  the 
proceeding  may  be  served  by  publishing 
a  notice  in  the  Federal  Register. 

§  397.219  Waiver  determination  and  order. 

(a)  Upon  consideration  of  the 
application  and  other  relevant 
information  received  or  obtained  during 
the  proceeding,  the  Administrator  issues 
an  order  setting  forth  his  or  her 
determination. 

(b)  The  Administrator  may  issue  a 
waiver  of  preemption  order  only  if  he  or 
she  finds  that  the  requirement  of  the 
State,  political  subdivision  thereof,  or 
Indian  tribe  affords  the  public  a  level  of 


Federal  Register  /  Vol.  57,  No.  186  /  Thursday,  September  24,  1992  /  Rules  and  Regulations  44135 


safety  at  least  equal  to  that  afforded  by 
the  requirements  of  the  Act  and  the 
regulations  issued  under  the  Act  and 
does  not  unreasonably  burden 
commerce.  In  determining  whether  the 
requirement  of  the  State,  political 
subdivision  thereof,  or  Indian  tribe 
unreasonably  burdens  commerce,  the 
Administrator  may  consider  the 
following  factors: 

(1)  The  extent  to  which  increased  costs 
and  impairment  of  efficiency  result  from 
the  highway  routing  designation  of  the 
State,  political  subdivision  thereof,  or 
Indian  tribe; 

(2)  Whether  the  highway  routing 
designation  of  the  State,  political 
subdivision  thereof,  or  Indian  tribe  has  a 
rational  basis; 

(3)  Whether  the  highway  routing 
designation  of  the  State,  political 
subdivision  thereof,  or  Indian  tribe 
achieves  its  stated  purpose;  and 

(4)  Whether  there  is  need  for 
uniformity  with  regard  to  the  subject 
concerned  and  if  so,  whether  the 
highway  routing  designation  of  the 
State,  political  subdivision  thereof,  or 
Indian  tribe  competes  or  conflicts  with 
those  of  other  States,  political 
subdivisions  thereof,  or  Indian  tribes. 

(c)  The  order  includes  a  written 
statement  setting  forth  the  relevant  facts 
and  the  legal  basis  for  the 
determination,  and  provides  that  any 
person  aggrieved  by  the  order  may  file  a 
petition  for  reconsideration  in 
accordance  with  §  397.223. 

(d)  The  Administrator  serves  a  copy 
of  the  order  upon  the  applicant,  any 
other  person  who  participated  in  the 
proceeding  and  upon  any  other  person 
readily  identifiable  by  the  Administrator 
as  one  who  may  be  affected  by  the 
order.  A  copy  of  each  order  is  placed  on 
file  in  the  public  docket.  The 
Administrator  may  publish  the  order  or 
notice  of  the  order  in  the  Federal 
Register. 

(e)  If  no  petition  for  reconsideration  is 
filed  within  20  days  in  accordance  with 
§  397.223,  an  order  issued  under  this 
section  constitutes  the  final  agency 
decision  regarding  whether  a  particular 
requirement  of  a  State,  political 
subdivision  thereof,  or  Indian  tribe  is 
preempted  under  the  Act  or  any 
regulations  issued  thereunder,  or 
whether  preemption  is  waived. 

§397.221  Timeliness. 

If  the  Administrator  fails  to  take 
action  on  the  application  within  90  days 
of  serving  the  notice  required  by 
§  397.217(d),  the  applicant  may  treat  the 
application  as  having  been  denied  in  all 
respects. 


§  397.223  Petition  for  reconsideration. 

(a)  Any  person  aggrieved  by  an  order 
issued  under  §  397.211  or  §  397.219  may 
file  a  petition  for  reconsideration  with 
the  Administrator.  The  petition  must  be 
filed  within  20  days  of  service  of  the 
determination  or  order  issued  under  the 
above  sections. 

(b)  The  petition  must  contain  a 
concise  statement  of  the  basis  for 
seeking  reconsideration,  including  any 
specific  factual  or  legal  errors,  or 
material  information  not  previously 
available. 

(c)  The  petitioner  shall  mail  a  copy  of 
the  petition  to  each  person  who 
participated,  either  as  an  applicant  or 
routing,  in  the  waiver  of  preemption 
proceeding,  accompanied  by  a 
statement  that  the  person  may  submit 
comments  concerning  the  petition  to  the 
Administrator  within  20  days.  The 
petition  filed  with  the  Administrator 
must  contain  a  certification  that  the 
petitioner  has  complied  with  this 
paragraph  and  include  the  names  and 
addresses  of  all  persons  to  whom  a  copy 
of  the  petition  was  sent. 

(d)  The  Administrator’s  decision 
under  this  section  constitutes  the  final 
agency  decision.  If  no  petition  for 
reconsideration  is  filed  under  this 
section,  then  the  determination  issued 
under  §  397.211  or  §  397.219  becomes  the 
final  agency  decision  at  the  end  of  the  20 
day  period. 

§  397.225  Judicial  review. 

A  party  to  a  proceeding  under 
§  397.205(a).  §  397.213(a),  or  §  397.223(a) 
may  seek  review  by  the  appropriate 
district  court  of  the  United  States  of  the 
decision  of  the  Administrator  under 
such  proceeding  only  by  filing  a  petition 
with  such  court  within  60  days  after  the 
final  agency  decision. 

Issued  on:  September  11, 1992. 

T.D.  Larson, 

Administrator. 

[FR  Doc.  92-22868  Filed  9-23-92;  8:45am] 

BILLING  CODE  4910-22-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1012 

Meetings  of  the  Commission; 
Technical  Amendment 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rule;  technical 
amendment. 

summary:  In  order  to  correctly  state  the 
Interstate  Commerce  Commission’s 
regulations,  as  set  forth  in  title  49, 


chapter  X,  of  the  Code  of  Federal 
Regulations,  a  technical  amendment  is 
necessary  to  correct  an  error  in  a 
citation  in  the  Commission’s  regulations 
on  public  participation  in  oral 
arguments.  This  technical  amendment  is 
set  forth  below. 

EFFECTIVE  DATE:  September  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Gass  (202)  927-5654. 

List  of  Subjects  in  49  CFR  Part  1012 

Sunshine  Act. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1012  is 
amended  as  set  forth  below. 

PART  1012— MEETINGS  OF  THE 
COMMISSION 

1.  The  authority  citation  for  part  1012 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552b(g),  as  amended  by 
Pub.  L.  94-409,  90  Stat.  1241;  49  U.S.C.  17(3), 

24  Stat.  385,  as  amended. 

§  1012.4  [Amended) 

2.  In  §  1012.4,  paragraph  (b)  is 
amended  by  removing  the  words  “the  49 
CFR  part  1115”  and  adding  in  their  place 
the  words  “49  CFR  part  1116". 

By  the  Commission. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  92-23245  Filed  9-23-92;  8:45  am] 

BILUNG  CODE  7035-0 1-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  681 

I  Docket  No.  920412-2112) 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Inseason  adjustment  and 
closure. 

SUMMARY:  NMFS  announces  the  closure 
of  the  recreational  salmon  fishery  in  the 
exclusive  economic  zone  (EEZ)  from 
Leadbetter  Point,  Washington,  to  Cape 
Falcon,  Oregon,  at  midnight,  September 
17, 1992,  under  a  modified  subarea  quota 
of  5,700  coho  salmon.  The  Director, 
Northwest  Region,  NMFS  (Regional 
Director),  determined  that  the  subarea 
coho  salmon  quota  for  this  fishery,  as 
adjusted  to  account  for  the  2,700  fish  not 
harvested  by  the  earlier  recreational 
fishery  in  this  subarea,  has  been 


44136  Federal  Register  /  Vol.  57,  No.  186  /  Thursday,  September  24,  1992  /  Rules  and  Regulations 


reached.  This  action  is  necessary  to 
conform  to  the  preseason  announcement 
of  the  1992  management  measures.  This 
action  is  intended  to  maximize  the 
harvest  of  coho  salmon  without 
exceeding  the  ocean  share  allocated  to 
the  recreational  fishery  in  this  subarea, 
and  ensure  conservation  of  coho 
salmon. 

DATES:  Effective  at  2400  hours  local 
time,  September  17, 1992.  Comments  will 
be  accepted  through  October  8, 1992. 
addresses:  Comments  may  be  mailed 
to  Rolland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  7600  Sand 
Point  Way  NE.,  BLN  Cl5700-Bldg.  1, 
Seattle,  WA  98115-0070.  Information 
relevant  to  this  notice  has  been 
compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  (206)  526-6140. 
SUPPLEMENTARY  INFORMATION:  In  its 
emergency  interim  rule  and  notice  of 
1992  management  measures  (57  FR 
19388,  May  6, 1992)  NMFS  announced 
that  the  recreational  fishery  from 
Leadbetter  Point,  Washington,  to  Cape 
Falcon,  Oregon,  would  have  2  seasons: 
(1)  June  29  through  the  earliest  of 
September  13  or  attainment  of  either  the 
overall  chinook  salmon  quota  north  of 
Cape  Falcon  or  the  subarea  coho  salmon 
quota  of  67,500  fish;  and  (2)  no  earlier 
than  September  14  through  the  earliest 
of  October  1  or  attainment  of  either  the 
overall  chinook  salmon  quota  or  the 


subarea  coho  salmon  quota  of  3,000  fish. 
The  first  season  closed  at  midnight, 
August  6,  upon  the  projected  attainment 
of  the  subarea  coho  salmon  quota  (57  FR 
36607,  August  14, 1992).  Based  on  the 
best  available  information,  the  catch 
during  the  first  season  totaled  about 
64,800  coho  salmon,  leaving  2,700  fish  of 
the  subarea  quota  of  67,500  coho  salmon 
unharvested.  Therefore,  these  fish  were 
transferred  to  the  second  season  which 
opened  September  14  as  described 
above,  resulting  in  a  modified  subarea 
quota  of  5,700  coho  salmon.  This 
modification  does  not  affect  the  overall 
recreational  coho  salmon  quota  north  of 
Cape  Falcon  of  141,000  fish.  Inseason 
modification  of  quotas  is  authorized  by 
regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  661.21(b)(l)(i). 

The  ocean  salmon  regulations  at  50 
CFR  661.21(a)(1)  state  that  "When  a 
quota  for  the  commercial  or  the 
recreational  fishery,  or  both,  for  any 
salmon  species  in  any  portion  of  the 
fishery  management  area  is  projected  by 
the  Regional  Director  to  be  reached  on 
or  by  a  certain  date,  the  Secretary  will, 
by  notice  issued  under  §  661.23,  close 
the  commercial  or  recreational  fishery, 
or  both,  for  all  salmon  species  in  the 
portion  of  the  fishery  management  area 
to  which  the  quota  applies  as  of  the  date 
the  quota  is  projected  to  be  reached.” 

Based  on  the  best  available 
information  on  September  16, 1992,  the 
recreational  fishery  catch  in  the  subarea 
from  Leadbetter  Point  to  Cape  Falcon 
was  projected  to  reach  the  revised 
subarea  quota  of  5,700  coho  salmon  by 
midnight,  September  17, 1992. 


The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Washington 
Department  of  Fisheries,  and  the  Oregon 
Department  of  Fish  and  Wildlife 
regarding  this  closure.  The  States  of 
Washington  and  Oregon  will  manage 
the  recreational  fishery  in  State  waters 
adjacent  to  this  area  of  the  EEZ  in 
accordance  with  this  Federal  action. 
Actual  notice  to  affected  fishermen  was 
given  prior  to  2400  hours  local  time, 
September  17, 1992,  through  a  special 
telephone  hotline  and  U.S.  Coast  Guard 
Notice  to  Mariners  broadcasts  as 
provided  by  50  CFR  662.23.  Because  of 
the  need  for  immediate  action,  the 
Secretary  of  Commerce  has  determined 
that  good  cause  exists  for  this  notice  to 
be  issued  without  affording  a  prior 
opportunity  for  public  comment.  This 
notice  does  not  apply  to  other  fisheries 
that  may  be  operating  in  other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.G  1801  et  seq. 

Dated:  September  18, 1992. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Notional 
Marine  Fisheries  Service. 

(FR  Doc.  92-23258  Filed  9-23-92;  6:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Part  104 

I  Notice  No.  1992-153 

Recordkeeping  and  Reporting  by 
Political  Committees:  Best  Efforts 

AGENCY:  Federal  Election  Commission. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Election 
Commission  is  considering  revising  its 
regulations,  which  implement  the 
requirement  of  the  Federal  Election 
Campaign  Act  (“FECA")  that  treasurers 
of  political  committees  to  exercise  best 
efforts  to  obtain,  maintain  and  report 
the  complete  identification  of  each 
contributor  whose  contributions 
aggregate  more  than  $200  per  calendar 
year.  The  proposed  revisions  would 
indicate  that  requests  for  the  contributor 
information  must  state  that  federal  law 
requires  the  committee  to  report  the 
information.  The  proposed  changes 
would  also  specify  that  committees  must 
report  contributor  identifications 
received  either  before  or  after  the  end  of 
the  applicable  reporting  period.  Further 
information  is  provided  in  the 
supplementary  information  which 
follows. 

DATES:  Comments  must  be  received  on 
or  before  December  18, 1992. 

ADDRESSES:  Comments  must  be  made  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper,  Assistant  General  Counsel,  999 
E  Street,  NW„  Washington,  DC  20463. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel.  (202)  219-3690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Election  Campaign  Act  of  1971, 
a3  amended,  specifies  that  reports  filed 
by  political  committees  disclose  “the 
identification  of  each  *  *  *  person  (other 
than  a  political  committee)  who  makes  a 
contribution  to  the  reporting  committee 
*  *  *  whose  contribution  or 
contributions  (aggregate  over  $200  per 
calendar  year)  *  *  *  together  with  the 


date  and  amount  of  any  such 
contribution."  2  U.S.C.  434(b)(3)(A).  For 
an  individual,  identification  means  his 
or  her  full  name,  mailing  address, 
occupation  and  employer.  2  U.S.C. 

431(13)  and  11  CFR  100.12.  The  FECA 
and  the  Commission's  regulations 
require  treasurers  of  political 
committees  to  exercise  best  efforts  to 
obtain  and  report  the  identification  of 
such  contributors.  2  U.S.C.  432(i)  and  11 
CFR  104.7(b).  To  satisfy  the  best  efforts 
requirement,  the  treasurer  must  make  at 
least  one  written  or  oral  request  per 
solicitation. 

Under  the  present  regulations,  if  the 
solicitation  corresponding  to  a 
contribution  requests  the  information 
and  notifies  the  solicitee  that  the 
committee  is  required  by  law  to  report 
such  information,  no  further  action  need 
be  taken.  But  experience  shows  that  the 
request  for  the  information  and  the 
notice  about  reporting  requirements 
often  appear  in  small  type  and  in  a  way 
that  does  not  adequately  convey  their 
importance.  Moreover,  current 
regulations  do  not  clarify  what 
responsibilities  a  committee  has  if  the 
contribution  does  not  correspond  to  a 
particular  solicitation  and  it  is 
impossible  to  know  if  the  proper  request 
and  notice  were  provided.  These 
weaknesses  in  the  current  “best  efforts" 
regulations  appear  to  have  led  to  a 
significant  percentage  of  incomplete 
itemizeable  contributions  for  some 
committees. 

Accordingly,  the  Commission  is 
seeking  comment  on  a  proposal 
requiring  that  a  committee  request  the 
information  and  provide  proper  notice 
that  reporting  is  required  regarding  any 
contribution  received  for  which  the 
information  is  lacking.  This  would 
ensure  that  a  committee  send  out  a 
written  request  with  a  proper  notice,  or 
make  a  telephone  contact  documented 
in  writing  with  such  request  and  notice, 
even  if  the  solicitation  associated  with 
the  contribution  asked  for  the 
information.  Requiring  a  separate  and 
distinct  request,  with  an  accompanying 
notice  of  the  reporting  requirement,  will 
emphasize  the  importance  of  providing 
the  information  and  will  be  more  in  line 
with  the  true  meaning  of  “best  efforts." 
It  also  will  clarify  a  committee’s 
responsibilities  regarding  unsolicited 
contributions  lacking  the  proper 
itemization  information. 


The  Commission  is  also  considering 
adding  new  language  to  11  CFR  104.7(b) 
to  address  the  reporting  of  contributor 
identifications.  The  new  language  would 
clarify  that  when  political  committees 
do  not  have  complete  contributor 
identifications  at  the  time  they  file 
reports,  they  must  include  whatever 
information  is  available.  Political 
committees  have  an  obligation  to  file 
amended  reports  if  additional 
contributor  information  is  obiained  after 
the  applicable  reporting  period.  The 
FECA  and  the  Commission’s  regulations 
require  that  committee  treasurers  use 
best  efforts  not  only  to  obtain  and 
maintain,  but  also  to  submit  the 
information  required.  Accordingly,  the 
proposed  new  language  would  indicate 
that  an  amended  Schedule  A  should  be 
filed  listing  the  full  name  of  each 
contributor,  his  or  her  mailing  address, 
occupation,  and  employer,  together  with 
the  amount  and  date  of  the  contribution. 
These  changes  are  intended  to  promote 
more  timely  and  complete  reporting  of 
contributor  information. 

The  Commission  also  is  considering 
adding  new  language  that  would  make  it 
clear  that  a  committee  treasurer  is 
required  to  report  ail  contributor 
information  which  is  not  provided  by 
the  contributor  but  which  is,  in  fact, 
known  by  the  committee  treasurer  or  the 
treasurer's  agents.  For  example,  if  a 
contributor  fails  to  disclose  his  or  her 
employer  and  address  to  the  committee 
but  the  treasurer  knows  the 
contributor’s  employer  and  address,  the 
treasurer  would  be  obligated  to  report 
the  information  in  the  committee’s 
reports.  The  treasurer  is  responsible  for 
exercising  “ best  efforts  ...  to  obtain, 
maintain  and  submit  the  information 
required  by  the  Act."  2  U.S.C.  432(i) 
(emphasis  added). 

The  Commission  welcomes  comments 
on  the  foregoing  proposed  amendment 
to  11  CFR  104.7  and  the  issues  raised  in 
this  notice. 

List  of  Subjects  In  11  CFR  Part  104 

Campaign  funds,  Political  candidates, 
Political  committees  and  parties, 
Reporting  requirements. 

Certification  of  No  Effect  Pursuant  To  5 
U.S.C.  605(B)  (Regulatory  Flexibility 
Act) 

These  proposed  rules  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities.  The  basis  for 
this  certification  is  that  any  small 
entities  affected  are  already  required  to 
comply  with  the  requirements  of  the  Act 
in  these  areas. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
subchapter  A,  chapter  I  of  title  11  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  104— REPORTS  BY  POLITICAL 
COMMITTEES 

1.  The  authority  citation  for  Part  104 
would  continue  to  read  as  follows: 

Authority:  2  U.SX:.  431(1).  431(8),  431(9), 
432{i),  434,  438(a)(8),  438(b). 

2.  Section  104.7  would  be  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  104.7  Best  efforts  (2  U.S.C.  432(i». 
***** 

(b)  With  regard  to  reporting  the 
identification  as  defined  at  11  CFR 
100.12  of  each  person  whose 
contribationfs)  to  the  committee  and  its 
affiliated  committees  aggregate  in 
excess  of  $200  in  a  calendar  year 
(pursuant  to  11  CFR  1043(a)(4)),  the 
treasurer  will  not  be  deemed  to  have 
exercised  best  efforts  to  obtain  the 
required  information  unless  each 
solicitation  requests  the  information, 
and  for  each  contribution  received  that 
lacks  the  required  information,  the 
treasurer  has  made  at  least  one  effort 
after  the  receipt  of  the  contribution  to 
obtain  the  missing  information.  Such 
effort  shall  be  made  by  a  written  request 
sent  to  the  contributor  or  by  oral 
contract  with  the  contributor 
documented  in  writing.  The  request 
must  clearly  ask  for  the  missing 
information  and  inform  the  contributor 
that  the  committee  is  required  by  law  to 
report  the  name,  mailing  address, 
occupation,  and  name  of  employer  of 
each  individual  whose  contributions 
aggregate  over  $200  in  a  calendar  year. 
Notwithstanding  the  foregoing,  a 
treasurer  will  not  be  deemed  to  have 
exercised  best  efforts  unless  he  or  she 
has  reported  all  contributor  information 
not  provided  by  the  contributor  but,  in 
fact,  known  by  the  treasurer  or  the 
treasurer’s  agents.  All  information  in  the 
committee's  possession  regarding 
contributor  identifications  must  be 
reported  in  accordance  with  11  CFR 
104.3.  If  any  of  this  information  is 
received  after  the  contribution  has  been 
disclosed  on  a  regularly  scheduled 
report,  the  identification  shall  be 
reported  on  an  amended  Schedule  A 
together  with  the  date  and  amount  of  the 
contribution. 


Dated:  September  18, 1992. 

Joan  D.  Aikens, 

Chairman,  Federal  Ejection  Commission. 
[FR  Doc.  92-23088  Filed  9-23-92;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Pari  39 

[Docket  No.  92-NM- 147-AD] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR-42  and  ATR-72  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).  _ 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Aerospatiale  Model  ATR-42  and  ATR- 
72  series  airplanes.  This  proposal  would 
require  a  one-time  general  visual 
inspection  of  certain  door  linings  and 
door  posts  to  determine  the  date  of 
manufacture,  and  replacement  if 
necessary.  This  proposal  is  prompted  by 
results  of  inspections,  which  have 
revealed  that  the  fire  resistance  of 
certain  painted  door  linings  may  be 
inadequate.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
increased  risk  of  injury  to  the 
passengers  and  crew  members  in  the 
event  of  a  fire  within  the  airplane  cabin. 
DATES:  Comments  must  be  received  by 
October  26, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
147-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Gary  Lium,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 


Washington  98055-4056;  telephone  (206) 
227-1112;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in-  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-147-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-147-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  l’Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Aerospatiale 
Model  ATR-42  and  ATR-72  series 
airplanes.  The  DGAC  advises  that 
results  of  inspections  performed  by  the 
manufacturer  have  revealed  that  the  fire 
resistance  of  certain  painted  door 
linings  may  be  inadequate.  In  addition, 
subsequent  applications  of  additional 
finish  paint  could  aggravate  this 
situation.  This  condition,  if  not 
corrected,  could  result  in  increased  risk 
of  injury  to  the  passengers  and  crew 
members  in  the  event  of  a  fire  within  the 
airplane  cabin. 
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Aerospatiale  has  issued  Service 
Bulletins  ATR42-25-0084,  dated  April 
10, 1992,  and  ATR72-25-1025,  Revision 
1.  dated  May  18, 1992,  which  describe 
procedures  to  perform  a  one-time 
general  visual  inspection  of  certain  door 
linings  and  door  posts  to  determine  the 
date  of  manufacture.  Aerospatiale  has 
also  issued  Service  Bulletin  ATR42-25- 
0075  and  ATR72-25-1020,  both  dated 
September  4. 1991,  which  describe 
procedures  for  replacement  of  certain 
door  lining  elements  with  new  upgraded 
elements.  The  DGAC  classified  these 
service  bulletins  as  mandatory'  and 
issued  French  Airworthiness  Directives 
92-045-011(B)  and  92-043-045(B)  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States, 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require  a 
one-time  general  visual  inspection  of 
certain  door  linings  and  door  posts  to 
determine  the  date  of  manufacture,  and 
replacement  of  certain  door  lining 
elements  with  new  upgraded  elements. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

The  FAA  estimates  that  99  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $5,445. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 


in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
28, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39 — AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1354(a),  1421  and 
1423;  49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aerospatiale:  Docket  92-NM-147-AD. 

Applicability:  All  Model  ATR-42  and  ATR- 
72  series  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  increased  risk  of  injury  to  the 
passengers  and  crew  members  in  the  event  of 
a  fire  within  the  airplane  cabin,  accomplish 
the  following: 

(a)  Within  2  years  after  the  effective  date 
of  this  AD,  remove  the  door  linings  and  door 
posts,  and  perform  a  general  visual 
inspection  to  determine  the  date  of 
manufacture,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-25- 
0084.  dated  April  10, 1992,  or  ATR72-25-1025. 
Revision  1,  dated  May  18, 1992,  as  applicable. 

(1)  If  the  door  linings  or  door  posts  were 
manufactured  prior  to  January  15, 1990,  prior 
to  further  flight,  replace  with  linings  or  posts 
manufactured  after  January  15, 1990,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-25-0075,  dated  September  4. 


1991,  or  ATR72-25-1020,  dated  September  4, 
1991,  as  applicable. 

(2)  If  the  door  linings  or  door  posts  were 
manufactured  on  or  after  January  15, 1990. 
reinstall  the  linings  and  posts.  No  further 
action  is  required  by  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  August 
24. 1992. 

Bill  R.  Boxwell, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  92-23180  Filed  9-23-92;  8:45  am) 
BILLING  CODE  4910-13-V 


14  CFR  Part  39 

[Docket  No.  92-NM-150-AD] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  B2,  A300  B4, 
A310,  and  A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRMJ.  _ ____ 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Industrie  Model  A300  B2, 
A 300  B4,  A310,  and  A300-600  series 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFMJ  to  change  the  data  concerning 
maximum  Vi  speed  and  accelerate  stop 
distance  to  be  used  to  determine  takeoff 
performance.  This  proposal  is  prompted 
by  results  of  certification  test  flights. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  the  airplane 
from  overrunning  the  available  runway 
length  in  the  event  of  a  rejected  takeoff 
(RTO). 

DATES:  Comments  must  be  received  by 
October  20, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
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Attention:  Rules  Docket  No.  92-NM- 
150-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this- 
location  between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700, 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Mr.  Greg  Holt,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone  (206) 
227-2140;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION; 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-150-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  die  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the  . 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-l  50-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 


Discussion 

The  Direction  G6nerale  de  l’Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A300  B2,  A300  B4,  A310, 
and  A300-600  series  airplanes.  The 
DGAC  advises  that  certification  test 
flights  of  the  affected  airplanes 
determined  that  the  braking  distance 
necessary  for  maximum  energy  rejected 
takeoffs  (RTO’s)  was  found  to  be  about 
20%  longer  than  the  distance  initially 
certificated.  The  increased  braking 
distance  is  attributed  to  changes  in  the 
manufacturing  process  of  the  brakes 
installed  on  these  airplanes.  This 
condition,  if  not  corrected,  could  cause 
the  airplane  to  overrun  the  available 
runway  length  and  any  stopway 
available  in  the  event  of  an  RTO. 

Airbus  Industrie  has  issued  Model 
A300  Airplane  Flight  Manual  (AFM) 
Temporary  Revision  5.02.00/1,  dated 
December  4, 1991;  Model  A310  AFM 
Temporary  Revision  5.04.00/3,  dated 
February  13, 1992;  Model  A310  AFM 
Temporary  Revision  5.04.00/1,  dated 
October  22, 1991;  Model  A310  AFM 
Temporary  Revision  5.04.00/4,  dated 
March  6, 1992;  Model  A300-600  AFM 
Temporary  Revision  5.04.00/1,  dated 
November  4, 1991;  and  Model  A300-600 
AFM  Temporary  Revision  5.04.00/2, 
dated  December  4, 1991.  These 
documents  describe  procedures  for 
revising  the  AFM  to  change  the  data 
concerning  the  maximum  Vi  accelerate 
stop  distance  to  be  used  during  a  high 
energy  RTO.  The  DGAC  classified  these 
AFM  temporary  revisions  as  mandatory 
and  has  issued  French  Airworthiness 
Directive  92-1 56-1 33(B),  dated  July  22, 
1992,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  revise 


the  FAA-approved  AFM  to  change  the 
data  concerning  the  maximum  braking 
to  be  used  distance  during  a  high  energy 
RTO.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
AFM  temporary  revisions  described 
previously. 

The  FAA  estimates  that  127  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  0.5  work  hour  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,492.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  addresses. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U-S.C.  App.  1354(a),  1421  and 
1423;  49  U.S.C.  106(g):  and  14  CFR  11.89. 
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§39.13  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  92-NM-150-AD. 

Applicability;  Model  A300  B2,  A300  B4, 
A310,  and  A300-600  series  airplanes; 
equipped  with  Messier  Bugatti  carbon  brakes; 
certificated  in  any  category. 

Compliance;  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
overrunning  the  available  runway  length 
during  a  rejected  takeoff  (RTO),  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  change  the  data  concerning  the 
accelerate  stop  distance  to  be  used  during  a 
RTO,  in  accordance  with  either  Model  A30Q 
AFM  Temporary  Revision  5.02.00/1,  dated 
December  4, 1991;  Model  A310  AFM 
Temporary  Revision  5.04.00/3,  dated 
February  13, 1992;  Model  A310  AFM 
Temporary  Revision  5.04.00/1,  dated  October 
22, 1991;  Model  A310  AFM  Temporary 
Revision  5.04.00/4,  dated  March  6, 1992; 

Model  A300-600  AFM  Temporary  Revision 
5334.00/ 1,  dated  November  4, 1991;  and  Model 
A 300-600  AFM  Temporary  Revision  5.04.00/2, 
dated  December  4, 1991;  as  applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  August 
19. 1992. 

Bill  R.  Boxwell, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-23179  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4910-13-M 

14  CFR  Part  39 

I  Docket  No.  92-NM-90-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  DH/HS/BAe  125 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 


summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  DH/ 
HS/BAe  125  series  airplanes.  This 
proposal  would  require  modification  of 
the  Generator  Control  Unit  (GCU) 
circuitry.  This  proposal  is  prompted  by  a 
report  of  damaged,  loose,  or 
disconnected  GCU  ground  (earth)  wires, 
resulting  in  excessive  voltage  output 
and  subsequent  overheating  of  the 
battery  and/or  damage  to  voltage- 
sensitive  avionics  equipment.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  uncontrolled 
excessive  voltage,  which  could  result  in 
overheating  of  the  battery  and/or 
damage  to  voltage-sensitive  avionics 
equipment 

dates:  Comments  must  be  received  by 
November  23, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM-90- 
AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington, 

FOR  FURTHER  INFORMATION  CONTACT: 
Hank  Jenkins.  Standardization  Branch, 
ANM-113,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW„ 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2141;  fax  (206)  227- 
1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-0O-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention;  Rules  Docket  No. 
92-NM-90-AD,  1601  Lind  Avenue  SW„ 
Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  British  Aerospace 
Model  DH/HS/BAe  125  series  airplanes. 
The  CAA  advises  that  a  case  has  been 
reported  of  damaged,  loose,  or 
disconnected  GCU  ground  (earth)  wires 
that  resulted  in  excessive  voltage 
output,  subsequent  overheating  of  the 
battery,  and  damage  to  voltage-sensitive 
avionics  equipment.  The  following 
damaged  avionics  equipment  was 
repaired  or  replaced  following  the 
incident:  three  autopilot  units,  No.  1 
distance  measuring  equipment  (DME), 
the  angle  of  attack  system,  one  pitot 
heater,  the  left-hand  attitude  director 
indicator,  the  left-hand  audio  panel,  and 
the  left-hand  taxi  lights.  Loss  of  the 
function  of  such  equipment  could 
comprise  the  safe  operation  of  the 
airplane. 

British  Aerospace  has  issued  Service 
Bulletin  SB.24-289-3267A.B,C,D,E,F,  &  G. 
Revision  1,  dated  April  10, 1992,  which 
describes  procedures  for  modification  of 
the  GCU  circuitry.  The  modification 
improves  the  generator  ground  (earth) 
circuitry,  reducing  the  probability  of 
loose  and/or  damaged  wiring.  It  also 
involves  the  addition  of  latching  relays 
to  prevent  uncontrolled  overvoltage 
damage  in  the  future  if  the  ground 
circuitry  should  inadvertently  become 
damaged  again.  The  CAA  classified  this 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
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certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  GCU  circuitry.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  360  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  20  work  hours  per 
airplane  to  accomplish  the  modification 
on  351  airplanes,  and  30  work  hours  per 
airplane  to  accomplish  the  modification 
on  the  other  9  airplanes.  The  average 
labor  rate  is  $55  per  work  hour. 

Required  parts  would  costs 
approximately  $1,250  per  airplane. 

Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $850,950. 

This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
29, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 


Rules  Docket  at  the  location  provided 
under  the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421  and 
1423;  49  U.S.C.  106(g);  and  14  CFR  11.89. 

§  39.13  [Amended) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  92-NM-90-AD. 

Applicability:  Model  DH/HS/BAe  125 
series  airplanes  equipped  with  Garrett 
engines;  as  listed  in  British  Aerospace 
Service  Bulletin  SB.24-289- 
3267A,B,C,D,E,F  &G,  Revision  1,  dated 
April  10, 1992;  certificated  in  any 
category. 

Compliance:  Required  as  indicated, 
unless  accomplished  previously. 

To  prevent  battery  overheating  and / 
or  damage  of  voltage  sensitive  avionics 
equipment,  accomplish  the  following: 

(a)  Within  180  days  after  the  effective 
date  of  this  AD,  modify  the  Generator 
Control  Circuit  (GCU)  circuitry  in 
accordance  with  British  Aerospace 
Service  Bulletin  SB.24-289- 
3267A,B,C,D,E,F  &  G,  Revision  1,  dated 
April  10, 1992. 

(b)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time,  which  provides  an 
acceptable  level  of  safety,  may  be  used 
when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  concur 
or  comment  and  then  send  it  to  the 
Manager,  Standardization  Branch, 
ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  8ny,  may  be  obtained  from  the 
Standardization  Branch,  ANM-113. 

(c)  Special  flight  permits  may  be 
issued  in  accordance  with  FAR  21.197 
and  21.199  to  operate  the  airplane  to  a 


location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  10, 
1992. 

Bill  R.  Boxwell, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  92-23178  Filed  9-23-92;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  142 

Exportation  Following  Special  Permit 
for  Immediate  Delivery 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  by 
allowing  a  direct  exportation  entry  to  be 
filed,  instead  of  an  entry  summary  for 
consumption,  on  merchandise  released 
under  a  special  permit  for  immediate 
delivery  which  is  exported  prior  to  the 
expiration  of  the  time-period  for  filing 
entry  documentation.  Presently,  only 
fresh  fruits  and  vegetables  for  human 
consumption,  absolute  quota,  and 
prohibited  merchandise  may  be 
exported  upon  the  filing  of  a 
transportation  and  exportation  entry  or 
direct  exportation  entry.  However,  all 
other  eligible  merchandise  released 
under  an  immediate  delivery  permit, 
when  exported  prior  to  the  expiration  of 
the  prescribed  time-period  for  filing 
entry  documentation,  still  requires  the 
filing  of  an  entry  summary  followed  by  a 
same  condition  drawback  entry  for  the 
duty  refund.  It  is  proposed  that  when  the 
released  goods  are  exported  before  the 
expiration  of  the  time-period  for  filing 
entry  documentation,  an  importer  will 
no  longer  be  required  to  file  an  entry 
summary,  pay  the  duties  and  then  file  a 
same  condition  drawback  claim  for  the 
duty  refund.  By  implementing  this 
proposed  change,  there  would  be  a 
savings  in  time  and  money  for  both  the 
trade  and  the  Customs  Service. 
dates:  Comments  must  be  received  on 
or  before  November  23, 1992. 
addresses:  Comments  (preferably  in 
triplicate)  must  be  submitted  to  and  may 
be  inspected  at  the  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
room  2119,  Washington,  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Weeks,  Entry  Operations  Branch, 
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Office  of  Trade  Operations  (202-927- 
1083). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  448(b),  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1448(b)),  provides 
that  the  Secretary  of  the  Treasury  is 
authorized  to  provide  by  regulations  for 
the  issuing  of  special  permits  for 
delivery,  prior  to  formal  entry  thereof,  of 
perishable  articles  and  other  articles, 
the  immediate  delivery  of  which  is 
necessary.  Such  a  permit  may  be  issued 
for  such  articles  for  which  delivery  can 
be  permitted  with  safety  to  the  revenue 
in  order  to  avoid  unusual  loss  or 
inconvenience  to  an  importer  or  to  the 
carrier  bringing  the  merchandise  to  the 
port. 

Customs  has  interpreted  the  term 
"formal  entry”  in  19  U.S.C.  1448(b)  to 
mean  the  process  of  making  entry  and 
does  not  specify  a  kind  of  entry. 
Presently,  only  fresh  fruits  and 
vegetables  for  human  consumption, 
absolute  quota,  and  prohibited 
merchandise  may  be  exported  upon  the 
filing  of  a  transportation  and 
exportation  entry  or  direct  exportation 
entry.  However,  ail  other  eligible 
merchandise  released  under  an 
immediate  delivery  permit  (19  CFR 
142.21)  when  exported  prior  to  the 
expiration  of  the  prescribed  time-period 
for  filing  entry  documentation  (19  CFR 
142.23)  still  requires  the  filing  of  an  entry 
summary  followed  by  a  same  condition 
drawback  entry  under  19  U.S.C. 

1313(j)(l)  foT  the  refund  of  duties. 

After  reviewing  the  present  regulatory 
language  of  section  142.22(b)(3)  of  the 
Customs  Regulations,  Customs  believes 
that  it  may  be  appropriate  to  expand 
paragraph  (b)(3)'s  coverage  regarding 
direct  exportation  to  all  goods  eligible 
for  special  permit  for  immediate 
delivery  when  these  goods,  which  are 
conditionally  released,  are  exported 
before  entry  i6  required  to  be  made 
pursuant  to  19  CFR  141.68(c).  See  19  CFR 
142.23.  Customs  believes  that  this  action 
is  not  inconsistent  with  19  U.S.C. 

1448(b).  It  is  proposed  that  when  the 
released  goods  are  exported  before  the 
expiration  of  the  time-period  for  filing 
entry  documentation,  an  importer  will 
no  longer  be  required  to  file  an  entry 
summary  and  pay  the  duties.  Filing  a 
direct  exportation  entry,  in  lieu  of  an 
entry  summary,  eliminates  the  need  for 
the  importer  to  also  file  a  same 
condition  drawback  claim  under  19 
U.S.C.  1313()){1)  and  receive  a  refund  of 
only  99%  of  the  duties  paid.  Please  note, 
however,  that  since  estimated  duties  are 
not  required  to  be  filed  until  10-working 
days  after  the  merchandise  was 


released  (19  CFR  142.23)  under  an 
application  for  special  permit  for 
immediate  delivery,  when  a  direct 
export  entry  is  utilized  instead  of  an 
entry  summary,  no  refund  of  duties  is 
necessary  since  no  duties  were  paid. 

See  19  U.S.C.  1557;  19  CFR  part  191, 
subpart  M.  By  implementing  this 
proposed  change,  there  would  be  a 
savings  in  time  and  money  for  both  the 
trade  and  the  Customs  Service.  This 
change  is  being  made  to  facilitate  trade 
by  reducing  the  paperwork  burden  and 
associated  costs  in  human  and  financial 
resources  for  both  importers  and  the 
Customs  field  offices. 

Comments 


Proposed  Amendment 

It  is  proposed  to  amend  part  142, 
Customs  Regulations  (19  CFR  part  142). 
as  set  forth  below. 

PART  142— ENTRY  PROCESS 

1.  The  general  authority  citation  for 
part  142  would  continue  to  read  as 
follows: 

Authority:  19  U.S.C.  66, 1448, 1464.  1624. 

2.  It  is  proposed  to  revise  paragraph 
(b)(3)  of  section  142.22  to  read  as 
follows: 

§  142.22  Application  for  special  permit  for 
immediate  delivery. 


Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  during 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.,  at  the 
Regulations  and  Disclosure  Law  Branch, 
room  2119,  Customs  Headquarters,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Regulatory  Flexibility  Act 

Based  on  the  discussion  above,  and 
pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  hereby  certified  that  the 
proposed  amendments  set  forth  in  this 
document,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  they  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  “major  rule”  as  specified  in 
§  1(b)  of  E.O  12291.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Joanne  Stump,  Entry  Rulings 
Branch,  U.S.  Customs  Service.  However, 
personnel  from  other  offices  participated 
in  its  development. 

List  of  Subjects  in  Part  142 

Customs  duties  and  inspection. 
Imports. 


(b)  *  *  * 

(3)  An  entry  for  transportation  and 
exportation,  immediate  transportation 
without  appraisement,  or  direct 
exportation,  which  shall  be  filed  in 
those  circumstances  under  §  142.21(b) 
and  (e)(2)  of  this  part;  or  entry  for 
transportation  and  exportation,  or  direct 
exportation,  which  shall  be  filed  in  the 
circumstances  under  §  142.28  of  this 
part;  or  an  entry  for  direct  exportation 
for  those  released  articles  which  are 
exported  before  the  expiration  of  the 
prescribed  time-period  of  §  142.23  or 
♦  *  *  *  * 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  September  17, 1992. 

Peter  K.  Nunez, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  92-23171  Filed  9-23-92;  8:45  ami 

B1LUMG  CODE  M20-02-M 


19  CFR  Parts  151  and  152 

Electronic  Transmission  of  Customs 
Forms  28  and  29 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
provide  that  entry  filers  who  have 
access  to  the  Automated  Broker 
Interface  (ABI)  may  elect  to  receive 
Customs  Form  28,  Request  for 
Information,  and  Customs  Form  29. 
Notice  of  Action,  electronically  through 
ABI.  This  proposal,  if  adopted,  will 
eliminate  the  expense  of  preparing  and 
handling  certain  paper  documents. 
DATES:  Comments  must  be  received  on 
or  before  November  23, 1992. 
addresses:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  and  inspected  at  the 
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Regulations  and  Disclosure  Law  Branch, 
room  2119,  U.S.  Customs  Service.  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  J.  Bonner,  Office  of  Automated 
Commercial  Systems,  (202)  927-1081. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Automated  Commercial  System 
(ACS)  of  Customs  is  a  public-private 
computerized  data  processing 
telecommunications  system,  linking 
customhouses,  members  of  the  import 
trade  community,  and  other  government 
agencies  with  the  Customs  computer. 
Trade  users  file  import  data  required  by 
Customs  and  other  agencies 
electronically,  receive  needed 
information  on  cargo  status 
electronically,  and  may  query  Customs 
electronic  files  in  preparing  their 
submissions.  Duties,  taxes,  and  fees  may 
be  paid  by  electronic  statement,  through 
a  Treasury-approved  clearinghouse 
bank. 

The  Automated  Broker  Interface 
(ABI),  a  module  of  ACS,  is  used  by  entry 
filers  to  transmit  electronic  entry 
declarations  and  associated 
transactions  to  Customs,  and  to  receive 
entry  processing  results  from  Customs. 
The  system  currently  can  be  used  by 
customs  brokers  and  importers  and 
software  vendors  having  ABI 
capabilities.  All  of  the  trade  users 
participate  voluntarily. 

Customs  uses  the  data  received  from 
the  trade  in  many  ways:  to  control  and 
release  cargo,  develop  and  verify  foreign 
trade  statistics,  value  and  classify 
merchandise,  verify  visas  and 
administrative  quotas,  collect  $18  billion 
in  duty,  taxes,  fees  and  other  revenue, 
and  enforce  trade  laws  and  regulations 
(some  400  laws  for  40  agencies). 
Information  about  the  disposition  of 
cargo  for  Customs  and  other  agencies  is 
communicated  to  both  trade  and  other 
agency  users  through  ACS 
electronically. 

Automation  of  Customs  Forms  28  and 
29  would  be  another  step  in  the 
elimination  of  paperwork,  resulting  in 
the  further  streamlining  of  Customs  and 
trade  community  procedures. 

Current  Procedures 

To  determine  the  correct  classification 
and  valuation  of  imported  merchandise, 
it  is  sometimes  necessary  for  the  district 
director  to  obtain  samples  of 
merchandise  or  other  information 
necessary  for  the  classification  or 
appraisement  of  the  merchandise. 
Section  151.11,  Customs  Regulations  (19 
CFR  151.11),  requires  that  the  district 


director  send  Customs  Form  28,  Request 
for  Information,  to  the  importer  in  order 
to  request  samples  or  additional 
examination  packages  of  merchandise 
which  have  been  released  from  Customs 
custody.  Current  procedures  provide 
that  a  copy  of  the  Customs  Form  28  be 
provided  to  the  importer’s  customs 
broker.  The  appropriate  Customs  officer 
prepares  the  form  manually. 

After  Customs  determines  the 
classification  of  merchandise  and 
appraises  it,  if  the  district  director 
believes  the  entered  rate  or  value  of  any 
merchandise  is  too  low,  or  if  he  finds 
that  the  quantity  imported  exceeds  the 
entered  quantity,  §  152.2,  Customs 
Regulations  (19  CFR  152.2)  provides  that 
the  district  director  shall  send  Customs 
Form  29,  Notice  of  Action,  to  the 
importer  if  the  estimated  aggregate  of 
the  increase  in  duties  on  that  entry 
exceeds  a  certain  amount  of  money.  A 
copy  of  Customs  Form  29  is  also 
provided  to  the  importer’s  customs 
broker.  The  form  is  prepared  by  the 
appropriate  Customs  officer  manually. 

Proposed  Procedures 

This  document  proposes  that  in  lieu  of 
preparing  Customs  Forms  28  and  29 
manually,  the  Customs  officer  will 
prepare  the  forms  on  an  ACS  computer 
system  terminal.  If  the  referenced  entry 
was  filed  electronically  via  ABI,  and  the 
entry  filer  elects  to  receive  Customs 
Forms  28  and  29  electronically,  the 
information  will  be  transmitted  to  the 
entry  filer  electronically  via  ABI  and  no 
documents  will  be  mailed  by  Customs.  If 
the  ABI  entry  filer  is  a  Customs  broker, 
as  agent  for  the  importer,  it  will  be  the 
responsibility  of  the  customs  broker  ABI 
entry  filer  to  provide  this  information  to 
the  importer. 

If  the  entry  filer  does  not  elect  to 
receive  Customs  Forms  28  and  29 
electronically,  the  ACS  system  will 
automatically  generate  the  printed  forms 
and  Customs  will  mail  the  forms  to  the 
importer  and/or  customs  broker 
according  to  current  procedures. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the  Regulations 
and  Disclosure  Law  Branch,  room  2119, 
Customs  Headquarters,  1301 


Constitution  Avenue,  NW.,  Washington, 
DC  20229. 


Because  this  document  merely 
provides  for  an  alternative  means  of 
communicating  information  to  trade 
users,  the  document  does  not  meet  the 
criteria  for  a  "major  rule”  as  defined  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 


For  the  same  reason  stated  in  the 
above  paragraph,  pursuant  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  el  seq.),  it  is  certified 
that,  if  adopted,  the  proposed 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  proposed  amendments  are  not 
subject  to  the  regulatory  analysis 
requirements  of  5  U.S.C.  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document  j 
was  Harold  M.  Singer,  Regulations  and  j 
Disclosure  Law  Branch,  U.S.  Customs 
Service,  however,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  151 

Cigars  and  cigarettes.  Cotton, 

Customs  duties  and  inspection.  Fruit 
juices,  Laboratories,  Metals,  Oil  Imports,  I 
Reporting  and  recordkeeping 
requirements,  Sugar,  Wool. 

19  CFR  Part  152 
Customs  duties  and  inspection. 

"  \  7 

Proposed  Amendments 

It  is  proposed  to  amend  parts  151  and  | 
152  of  the  Customs  Regulations  (19  CFR  J 
parts  151,152)  as  set  forth  below: 

PART  151— EXAMINATION, 

SAMPLING,  AND  TESTING  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
part  151,  Customs  Regulations,  and 
specific  authority  citation  for  Subpart  A  ; 
would  continue  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Notes  8  and  9,  Harmonized  Tariff  Schedule  of 
the  United  States),  1624.  Subpart  A  also 
issued  under  19  U.S.C.  1499.  *  *  * 

2.  it  is  proposed  to  revise  §  151.11  to 
read  as  follows: 


Executive  Order  12291 


Regulatory  Flexibility  Act 
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§  151.11  Request  for  samples  or 
additional  examination  packages  after 
release  of  merchandise. 

If  the  district  director  requires 
samples  or  additional  examination 
packages  of  merchandise  which  have 
been  released  from  Customs  custody  or 
needs  other  information  for  the 
classification  or  appraisement  of  the 
merchandise,  he  shall  send  the  importer 
a  written  request,  on  Customs  Form  28, 
Request  for  Information,  or  other 
appropriate  form,  to  submit  the 
necessary  information,  samples  or 
packages.  Alternatively,  if  the  entry  filer 
elects  to  receive  the  Customs  Form  28 
electronically  through  ABI,  the  district 
director  will  transmit  the  form 
electronically  to  the  ABI  entry  filer.  If 
the  entry  filer  is  a  Customs  broker,  he  is 
responsible  for  providing  this 
information  to  the  importer.  If  the 
request  is  not  promptly  complied  with, 
the  district  director  may  make  a  demand 
under  the  bond  for  return  of  the 
necessary  merchandise  to  Customs 
custody  in  accordance  with  §  141.113  of 
this  chapter. 

PART  152— CLASSIFICATION  AND 
APPRAISEMENT  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
part  152  would  continue  to  read  as 
follows: 

Authority:  19  U.S.C.  66, 1401a,  1500, 1502. 
1624:  *  *  * 

2.  It  is  proposed  to  amend  §  152.2  by 
adding  a  new  second  and  third  sentence 
to  read  as  follows: 

§  152.2  Notification  to  importer  of 
increased  duties. 

*  *  *  Alternatively,  if  the  entry  Filer 
elects  to  receive  Customs  Form  29 
electronically  through  ABI,  the  district 
director  will  transmit  the  form 
electronically  to  the  ABI  entry  filer.  If 
the  entry  Filer  is  a  Customs  broker,  he  is 
responsible  for  providing  this 
information  to  the  importer.  *  *  * 

Approved:  September  17, 1992. 

Peter  K.  Nunez, 

Assistant  Secretary  of  the  Treasury. 

Carol  Hailett, 

Commissioner  of  Customs. 

[FR  Doc.  92-23170  Filed  9-23-92;  8:45  am) 

BOjUMG  CODE  4820-02-17 


19  CFR  Part  191 

Appeal  to  Headquarters  of  Denial  of 
Exporter’s  Summary  Procedure  to  a 
Drawback  Claimant 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 


action:  Proposed  rule. 


summary:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
provide  an  appeal  to  Customs 
Headquarters  for  drawback  claimants 
that  are  denied  the  use  of  the  Exporter’s 
Summary  Procedure  (ESP),  or  whose 
ESP  privileges  are  revoked.  Currently, 
appeals  are  reviewed  by  the  same 
regional  office  that  made  the  original 
decision  to  deny  or  revoke  the  privilege. 
This  amendment  will  provide  a 
regulatory  right  for  having  an  impartial 
review. 

dates:  Comments  must  be  received  on 
or  before  November  23, 1992. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  and  inspected  at  the 
Regulations  and  Disclosure  Law  Branch, 
room  2119,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Friedman,  Office  of  Trade 
Operations,  Entry  Division,  202-927- 
0916. 

SUPPLEMENTARY  INFORMATION: 
Background 

Drawback  is  defined  in  §  191.2(a)  of 
the  Customs  Regulations  (19  CFR 
191.2(a)),  as  a  refund  or  remission,  in 
whole  or  part,  of  a  customs  duty, 
internal  revenue  tax,  or  fee  lawfully 
assessed  or  collected,  because  of  a 
particular  use  made  of  the  merchandise 
on  which  the  duty,  tax,  or  fee  was 
assessed  or  collected.  To  obtain 
drawback,  a  claimant  must  show  that 
the  eligible  merchandise  was  exported. 

In  order  to  improve  administrative 
efficiency  in  providing  proof  of 
exportation,  under  procedures  set  forth 
in  §  191.53,  Customs  Regulations  (19 
CFR  191.53),  an  exporter-claimant  may 
use  a  procedure  called  the  Exporter 
Summary  Procedure  (ESP).  This 
procedure  allows  claimants  to  provide 
Customs  with  a  chronological  summary 
of  exports  in  lieu  of  actual  documentary 
evidence  of  exportation.  To  use  ESP  a 
drawback  claimant  must  receive 
approval  from  the  regional 
commissioner  where  the  drawback 
claim  will  be  filed.  Permission  to  use 
this  procedure  will  be  granted  if  the 
regional  commissioner  concludes  that  its 
use  would  contribute  to  administrative 
efficiency,  and  the  exporter  claimant  is 
not  delinquent  or  otherwise  remiss  in  his 
transactions  with  Customs. 

If  it  is  decided  to  deny  a  request  for 


ESP  or  to  revoke  ESP  privileges,  a  letter 
to  that  effect  will  be  sent  to  the  claimant 
explaining  what  corrective  action  must 
be  taken.  This  letter  will  also  include  a 
time  frame  in  which  the  applicant/ 
claimant  may  reapply  for  the  privilege. 

Currently,  if  a  drawback  claimant  is 
denied  the  use  of  ESP,  the  only  recourse 
available  is  to  appeal  to  the  same 
Customs  regional  office  that  made  the 
original  decision  to  deny  or  revoke  the 
ESP  privileges.  This  proposal  will 
provide  claimants  with  a  regulatory 
right  to  have  decisions  to  revoke  or  deny 
F.SP  impartially  reviewed  by  the  Office 
of  Trade  Operations  of  the  Office  of 
Commercial  Operations  at  Customs 
Headquarters. 

Comments 

Before  making  a  determination  in  this 
matter,  Customs  will  consider  any 
written  comments  timely  submitted. 
Comments  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  and  Disclosure 
Law  Branch,  room  2119,  Customs 
Headquarters,  1301  Constitution 
Avenue,  NW.,  Washington,  DC. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certiFied.  for  the  reasons 
stated  in  this  preamble,  that  the 
proposed  amendments  set  forth  in  this 
document,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  amendments  are  not 
subject  to  the  regulatory  analysis 
requirements  of  5  U.S.C.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  “major  rule"  as  specified  in 
1(b)  E.0. 12291.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Sheryl  Rosenow,  Entry  Rulings 
Branch,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 
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List  of  Subjects  in  19  CFR  Part  191 

Claims,  Customs  duties  and 
inspection.  Exports,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments 

It  is  proposed  to  amend  part  191  of  the 
Customs  Regulations  (19  CFR  part  191), 
as  set  forth  below: 

PART  191— DRAWBACK 

1.  The  general  authority  citation  for 
part  191  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  li.S.C.  66, 1202 
(General  Note  8,  Harmonized  Tariff  Schedule 
of  the  United  States),  1313, 1624. 

2.  It  is  proposed  to  amend  §  191.53,  by 
adding  a  paragraph  (f)  to  read  as 
follows: 

§  191.53  Exporter’s  summary. 

*  *  *  *  * 

(f)  Appeals. 

Permission  to  use  this  procedure  may 
be  denied  or  revoked  by  the  regional 
commissioner  based  on  the  claimant's 
prior  and  continuing  record  of 
transactions  with  Customs.  Reasons  for 
denial  or  revocation  may  include 
evidence  of  inadequate  or 
misrepresented  export  documentation, 
export  violations,  unpaid  bills,  or  lack  of 
adequate  documentation  to  support 
fungibility  or  possession  requirements  (if 
request  for  ESP  is  linked  to  a  specific 
claim).  Upon  receipt  of  a  written  notice 
of  denial  or  revocation,  the  claimant 
may  appeal  within  60  days  from  the  date 
of  the  notice.  Appeals  alleging 
discrepancies  in  the  documentary  or 
evidentiary  bases  of  the  revocation  or 
denial  shall  be  made  within  60  days  to 
the  regional  commissioner.  All  other 
appeals,  including  that  of  denial  of  an 
appeal  by  the  regional  commissioner, 
shall  be  made  in  writing  to  the  Director, 
Office  of  Trade  Operations,  at  Customs 
Headquarters,  within  60  days  of  the  date 
of  notice  of  the  denial  or  revocation,  or 
denial  of  an  appeal  to  the  regional 
commissioner.  Claimants  must  include 
all  appropriate  documentation  with  their 
appeal.  Claimants  will  be  notified  by 
Customs  of  decisions  on  appeals  within 
60  days  of  receipt  of  the  appeal. 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  August  28, 1992. 

Peter  K.  Nunez 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  92-23239  Filed  9-23-92:  8:45  am] 

BILLING  CODE  4420-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
20  CFR  Part  416 
[Regulation  No.  16] 

RiN  0960-AC97 

Exclusion  From  Income  of  Gifts  of 
Commercial  Transportation  Tickets 
Under  the  Supplemental  Security 
Income  Program 

AGENCY:  Social  Security  Administration, 
HHS. 

action:  Proposed  rule. 

summary:  This  proposed  rule 
implements  section  8011  of  Public  Law 
(Pub.  L.)  101-239  which  amended  title 
XVI  of  die  Social  Security  Act  to 
provide  that  effective  March  1, 1990,  for 
purposes  of  determining  eligibility  or 
benefit  amount  under  the  supplemental 
security  income  (SSI)  program,  the 
countable  income  of  an  individual  shall 
not  include  the  value  of  any  commercial 
transportation  ticket  for  travel  by  such 
individual  (or  spouse)  among  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands, 
which  is  received  as  a  gift  by  such 
individual  (or  such  spouse)  and  is  not 
converted  to  cash.  Under  this  rule  the 
income  exclusion  will  apply  to  tickets 
received  by  eligible  individuals  or  their 
eligible  spouses  as  well  as  the  ineligible 
parents  and  ineligible  spouses  from 
whom  income  may  be  deemed  to  the 
eligible  individuals. 
dates:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  November  23, 1992. 
addresses:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.Box  1585,  Baltimore, 
Maryland  21235,  or  delivered  to  the 
Office  of  Regulations,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
between  8  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  received  may 
be  inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irving  Darrow,  Esq.,  Legal  Assistant, 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
966-0512. 

SUPPLEMENTARY  INFORMATION:  For 

purposes  of  the  SSI  program,  income  is 
defined  at  §  416.1102  to  mean  anything 


that  is  received  in  cash  or  in  kind  which 
can  be  used  to  meet  an  individual’s 
needs  for  food,  clothing,  or  shelter.  Prior 
to  the  enactment  of  section  8011  of 
Public  Law  101-239,  if  an  eligible 
individual  received  a  transportation 
ticket  for  domestic  travel  as  a  gift  and 
could  convert  that  ticket  to  cash  to  be 
used  to  meet  food,  clothing,  or  shelter 
needs,  we  would  consider  the  surrender 
value  as  unearned  income  to  the 
individual  and  reduce  his  or  her  SSI 
benefit  accordingly. 

Section  8011  of  Public  Law  101-239, 
effective  March  1, 1990,  amended 
section  1612(b)  of  the  Social  Security 
Act  by  adding  paragraph  (15).  This 
paragraph  provides  for  the  exclusion 
from  income  of  the  value  of  any 
commercial  transportation  ticket  for 
travel  by  an  eligible  individual  (or 
spouse)  among  the  50  States  the  District 
of  Colombia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the  Northern 
Mariana  Islands.  The  exclusion  applies 
if  the  ticket  is  received  as  a  gift  by  the 
individual  (or  spouse)  and  is  not 
converted  to  cash.  The  rule  being 
proposed  to  implement  section  8011  of 
Public  Law  101-239  will  apply  the 
income  exclusion  when  the  gift  of 
transportation  tickets  is  received  by  the 
eligible  individual  or  his  or  her  eligible 
spouse  (§  418.1124(c)(15)).  It  will  also 
apply  when  such  tickets  are  received  by 
the  ineligible  spouse  of  an  eligible 
individual  or  the  ineligible  parent  of  an 
eligible  individual  who  is  a  child,  in 
order  that  the  deeming  rules  not  reduce 
the  SSI  payment  of,  or  render  ineligible, 
the  individual  or  child 
(§  416.1161(a)(19)).  Not  to  apply  the 
income  exclusion  in  such  cases  could 
negate  the  beneficial  effect  of  section 
8011  for  certain  individuals  living  with 
their  ineligible  spouses  and  children 
living  with  .their  ineligible  parents. 

The  rule  being  proposed  to  implement 
section  8011  will  also  provide  that  when 
a  commercial  transportation  ticket 
excluded  under  section  8011  of  Public 
Law  101-239  is  cashed,  the  cash 
received  is  income  in  the  month  of 
receipt.  This  policy  is  consistent  with 
the  express  terms  of  section  8011  that 
the  value  of  such  a  ticket  be  excluded 
from  income  if  "not  converted  to  cash.” 
Thus,  when  a  commercial  transportation 
ticket  is  converted  to  cash,  the  exclusion 
ceases  to  apply  and  the  cash  is  counted 
as  income  in  the  month  of  conversion. 

We  are  also  amending  §  416.1140(a)(1) 
to  correct  a  regulatory  reference 
contained  therein. 


Federal  Register  /  Vol.  57,  No.  186  /  Thursday,  September  24,  1992  /  Proposed  Rules 


44147 


Regulatory  Procedures 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291.  since  the  costs  are 
expected  to  be  less  than  $100  million 
and  the  threshold  criteria  for  a  major 
rule  are  not  otherwise  met.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulator y  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  will  affect  only  individuals 
and  States.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
through  612,  is  not  required. 

Paperwork  Reduction  Act 

This  regulation  does  not  impose 
reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income  Program) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI), 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  9, 1992. 

Gwendolyn  S,  King, 

Commissioner  of  Social  Security. 

Approved:  April  10. 1992. 

Louis  VV.  Sullivan, 

Secretary  of  Health  and  Human  Services. 

Part  416  of  title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  subpart  K 
of  part  416  is  revised  to  read  as  follows: 

Authority:  Secs.  1102  and  1602, 1611, 1612, 
1613, 1614(f),  1621  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1381a,  1382, 
1382a,  1382b.  1382c(f).  1382j,  and  1383:  sec. 
211  of  Pub.  L,  93-66,  87  Stat.  154. 

2.  In  §  416.1124,  the  word  "and"  at  the 
end  of  paragraph  (c)(13)  is  removed,  the 
period  at  the  end  of  paragraph  (c)(14)  is 
removed  and  replaced  by  and",  and  a 
new  paragraph  (c)(15)  is  added  to  read 
as  follows: 

§  4 16. 1 124  Unearned  income  we  do  not 
count 

***** 

(c)  Other  unearned  income  we  do  not 
count ,  We  do  not  count  as  unearned 
income — 

***** 


(15)  The  value  of  any  commercial 
transportation  ticket,  for  travel  by  you 
or  your  spouse  among  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  The 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Northern  Mariana  Islands, 
which  is  received  as  a  gift  by  you  or 
your  spouse  and  is  not  converted  to 
cash.  If  such  a  ticket  is  converted  to 
cash,  the  cash  you  receive  is  income  in 
the  month  you  receive  the  cash. 

§416.1140  [Amended] 

3.  In  §  416.1140(a)(1),  the  reference  to 
"§  416.1124{c)(10)”  is  revised  to  read 
"§  416.1124(c)(12)". 

4.  In  §  416.1161,  the  word  “or"  at  the 
end  of  paragraph  (a)(14)  is  removed,  the 
periods  at  the  end  of  paragraphs  (a)(17) 
and  (a)(18)  are  replaced  by  semicolons, 
and  a  new  paragraph  (a)(19)  is  added  to 
read  as  follows: 

§  416.1 161  Income  of  an  ineligible  spouse, 
ineligible  parent,  and  essential  person  for 
deeming  purposes. 

***** 

(a)  For  an  ineligible  spouse  or  parent. 


(19)  The  value  of  a  commercial 
transportation  ticket  as  described  in 
§  416.1124(c)(15).  However,  if  such  a 
ticket  is  converted  to  cash,  the  cash  is 
income  in  the  month  your  spouse  or 
parent  receives  the  cash. 
***** 

(FR  Doc.  92-23099  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4180-29-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 

[FRL-4509-91 

Hazardous  Waste  Manifest 
Rulemaking  Committee 

AGENCY:  Environmental  Protection 
Agency. 

action:  Public  meeting. 

summary:  We  are  giving  notice  of  a 
public  meeting  of  the  Hazardous  Waste 
Manifest  Rulemaking  Committee.  The 
meeting  is  open  to  the  public  without 
advance  registration. 

The  purpose  of  the  meeting  is  to 
discuss  organizational  matters  with 
regard  to  the  negotiation  of  a  uniform 
national  hazardous  waste  manifest  rule. 
DATES:  The  meeting  will  be  held  on 
October  8  from  2:30  p.m.  to  5  p.m.  and 
October  9, 1992  from  9  a.m.  to  5  p.m. 


ADDRESSES:  Location  of  the  meeting  will 
be  Hall  of  States,  room  283,  444  North 
Capitol  street.  Washington,  DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  Rick  Westlund, 

Regulatory  Management  Division, 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460, 

(202)  260-2745.  Persons  needing  further 
information  on  procedural  matters 
should  call  Deborah  Dalton.  Consensus 
and  Dispute  Resolution  Program, 
Environmental  Protection  Agency.  401  M 
Street,  SW.,  Washingotn,  DC  20460, 

(202)  260-5495,  or  Committee’s 
facilitator,  Suzanne  Orenstein,  Resolve, 
1250  24th  Street.  NW.,  suite  500, 
Washington,  DC  20037,  (202)  778-9533. 

Dated:  September  17. 1992. 

Deborah  Dalton, 

Deputy  Director.  EPA  Consensus  and  Dispute 
Resolution  Program.  Office  of  Regulatory 
Management  and  Evaluation. 

(FR  Doc.  92-23253  Filed  9-23-92;  8:45  am) 
BILLING  COOE  6S60-50-M 

40  CFR  Part  63 
[  AD-FRL-45 10-6) 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Availability: 
Draft  Schedule  for  the  Promulgation  of 
Emission  Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability. 

summary:  This  notice  announces  the 
availability  for  comment  on  a  draft 
schedule  for  the  promulgation  of 
emission  standards  as  required  under 
section  112(e)  of  the  Clean  Air  Act 
(CAA),  as  amended  in  1990.  Section 
112(e)  requires  that  EPA  publish  a 
schedule  for  promulgating  emission 
standards  for  those  categories  of 
sources  emitting  hazardous  air 
pollutants  (HAP’s)  listed  under  section 
112(c).  The  CAA  directs  the  EPA  to 
publish  the  final  schedule  by  November 
15. 1992,  after  opportunity  for  public 
comment.  This  notice  provides  the 
public  with  an  opportunity  to  comment 
on  the  draft  schedule  prior  to 
publication  of  the  final  schedule. 

Sources  within  the  listed  categories  of 
sources  will  be  subject  to  emission 
standards  developed  in  accordance  with 
the  final  schedule.  In  the  event  an 
applicable  standard  is  not  promulgated 
on  schedule  for  a  listed  category  of 
sources,  the  owner  or  operator  of  a 
source  in  such  category  may  be  subject 
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I.  Background 

A.  Initial  List  of  Categories  of  Sources 

B.  Clean  Air  Act  Requirements  for 

Development  of  the  Schedule  for 
Standards 

C.  Schedule  for  Coke  Oven  Batteries 

II.  The  Draft  Schedule  for  Standards 


to  emission  limitations  determined  on  a 
case-by-case  basis,  pursuant  to  section 
112(j).  Emission  limitations  established 
pursuant  to  Section  112(j)  are  required  to 
be  equivalent  to  the  limitations  that 
would  apply  if  emission  standards  had 
been  promulgated  according  to  the 
schedule. 

dates:  Comments:  Written  comments 
must  be  received  on  or  before  October 
26, 1992. 

addresses:  Two  copies  of  comments 
should  be  sent,  one  to  EPA’s  Air  Docket 
Section,  Room  M1500,  U.S.  EPA,  401  M 
Street  SW.,  Washington,  D.C.  20460,  and 
the  other  copy  should  be  sent  to  Mr. 
Charles  French,  Pollutant  Assessment 
Branch  (MD-13),  Emission  Standards 
Division,  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711. 

Relevant  information:  Relevant 
information  can  be  found  in  the  Federal 
Register  (57  FR  31576;  July  16, 1992) 
notice  entitled  “Initial  List  of  Categories 
of  Sources  Under  Section  112(c)(1)  of  the 
Clean  Air  Act  Amendments  of  1990"  and 
from  the  document  entitled  Methodology 
for  the  Source  Category  Ranking  System 
(Docket  No.  A-91-14,  Item  II-B-1, 
located  in  the  Air  Docket  Section  listed 
below). 

Docket:  A  docket,  No.  A-91-14, 
containing  information  considered  by 
the  EPA  in  development  of  the 
preliminary  schedule  for  standards,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30  p.m., 
Monday  through  Friday,  at  the  EPA’s 
Air  Docket  Section,  Room  Ml  500,  U.S. 
EPA,  401  M  Street,  S.W.  Washington, 
D.C.  20460.  A  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  and  information 
concerning  categories  of  sources 
involving  the  production,  handling, 
refining  or  use  of  chemicals  or 
petroleum,  or  products  thereof,  contact 
Mr.  David  Svendsgaard,  Chemicals  and 
Petroleum  Branch  (MD-13),  Emission 
Standards  Division,  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina  27711, 
(919)  541-2380.  For  information 
concerning  categories  of  sources 
involving  fuel  combustion,  incineration, 
metals  and  minerals  processing,  contact 
Mr.  William  Maxwell,  Industrial  Studies 
Branch  (MD-13),  (919)  541-5430,  at  the 
above  address.  For  information 
concerning  pollutant  health  effects  and 
the  Source  Category  Ranking  System, 
contact  Mr.  Charles  French,  Pollutant 
Assessment  Branch  (MD-13),  (919)  541- 
0467  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
reading  today's  notice. 


A.  Criteria  for  Establishing  the  Schedule 

B.  Framework  of  the  Source  Category 
Ranking  System 

1.  Introduction 

2.  Exposure  Score 

3.  Health  Effects  Score 

4.  Source  Category  Score 

5.  Limitations  of  SCRS  Ranking  Results 

C.  Application  of  Efficiency  of  Grouping 

D.  Other  Considerations  for  Scheduling 

E.  Schedule  for  Promulgation  of  Emission 

Standards 


A.  Initial  List  of  Categories  of  Sources 

A  preliminary  draft  list  of  over  700 
categories  and  subcategories  of  sources 
emitting  any  of  the  HAP’s  listed  in 
section  112(b)(1)  of  the  CAA  was 
developed  and  published  for  public 
comment  on  June  21, 1991  (56  FR  28548). 
After  consideration  of  public  comment 
and  further  EPA  review,  the  preliminary 
draft  list  has  been  revised  and  now 
contains  174  categories  of  sources.  This 
initial  list  was  published  in  the  Federal 
Register  (57  FR  31576;  July  16, 1992).  The 
reader  is  referred  to  that  notice  for  an 
explanation  of  the  basis  for  the  list  of 
categories  of  sources. 

B.  Clean  Air  Act  Requirements  for 
Development  of  the  Schedule  for 
Standards 

Section  112(e)  of  the  CAA  requires  the 
publication  of  a  schedule  for  the 
promulgation  of  emission  standards  for 
listed  source  categories  and 
subcategories  (hereafter  referred  to  as 
categories),  that  will  result  in  the 
promulgation  of  regulations  for  all  listed 
categories  within  10  years  of  the  date  of 
enactment  of  the  CAA  amendments  (i.e., 
by  November  15,  2000).  The  CAA,  as 
amended,  requires  EPA  to  promulgate 
regulations  for  40  source  categories 
within  2  years  (i.e.,  by  November,  15, 
2000);  for  coke  oven  batteries  by 
December  31, 1992;  for  25  percent  of  all 
initially  listed  categories  within  4  years 
(i.e.,  by  November  15, 1994);  for  50 
percent  of  all  initially  listed  categories 
within  7  years  (i.e.,  by  November  15, 
1997);  and  to  complete  the  promulgation 
of  regulations  for  all  initially  listed 


categories  within  10  years  (i.e.,  by 
November  15,  2000). 

In  determining  priorities  for 
promulgating  emission  standards, 
section  112(e)(2)  specifies  three  criteria 
that  shall  be  considered  by  the  EPA. 
These  three  criteria  are:  (1)  The  known 
or  anticipated  adverse  effects  of  HAP’s 
on  public  health  and  the  environment; 

(2)  the  quantity  and  location  of 
emissions  or  reasonably  anticipated 
emissions  of  HAP’s  that  a  listed 
category  would  emit;  and  (3)  the 
efficiency  of  grouping  categories 
according  to  the  pollutants  emitted,  or 
the  processes  or  technologies  used. 

The  emission  standards  promulgation 
schedule  is  required  to  be  published  by 
November  15, 1992,  after  consideration 
of  public  comments  pursuant  to  section 
112(e)(3)  of  the  CAA.  The  schedule  will 
establish  the  time  frames  for  the 
promulgation  of  emission  standards  for 
each  listed  category  of  sources. 

Section  112(e)(3)  explicitly  states  that 
“the  determination  of  priorities  for  the 
promulgation  of  standards  *  *  *  is  not  a 
rulemaking  and  shall  not  be  subject  to 
judicial  review,  except  that,  failure  to 
promulgate  any  standard  pursuant  to  the 
schedule  *  *  *  shall  be  subject  to 
review  under  section  304  of  this  Act”. 
Therefore,  based  on  this  language,  the 
EPA  has  determined  that  the  schedule 
for  standards  is  not  considered  an  EPA 
rulemaking  and  is  not  subject  to  judicial 
review,  except  that  action  under  section 
304  is  authorized  when  a  deadline  is 
missed. 

Section  112(j)  provides  for  additional 
actions  in  the  event  the  Administrator 
fails  to  meet  the  schedule  for 
establishing  regulations  for  any  listed 
category  of  sources.  The  owner  or 
operator  of  any  major  source,  in  a 
category  for  which  emissions  standards 
are  delayed  by  more  than  18  months 
from  the  scheduled  date  for 
promulgation  of  standards,  must  submit 
a  permit  application  to  the  applicable 
permit  authority  in  compliance  with  title 
V  of  the  CAA.  This  permitting 
requirement  is  not  applicable  until  after 
the  effective  date  of  a  permit  system  in  a 
State  and  not  sooner  than  42  months 
after  enactment  of  the  CAA 
amendments  (i.e.,  May  15, 1994).  The 
permit  must  specify  emissions 
limitations  that,  on  a  case-by-case  basis, 
are  determined  by  the  Administrator  (or 
the  State)  to  be  equivalent  to  the  level  of 
control  that  would  have  been  required 
by  emission  standards  established 
under  section  112(d).  These  permits  will 
be  reviewed  and  approved  by  the 
permitting  authority  on  a  case-by-case 
basis. 


III.  Request  for  Comments 

IV.  Administrative  Requirements 

A.  Docket 

B.  Regulatory  Requirements 

C.  Organization  of  the  Schedule  for 

Standards 

I.  Background 
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Section  112(e)(1)  requires  EPA  to 
develop  today’s  schedule  for  emission 
standards  based  on  categories  of 
sources  "*  *  *  initially  listed  for 
regulation  pursuant  to  Subsection  (c)(1) 

*  *  *”  The  EPA  has  interpreted  this  to 
l  mean  that  the  categories  of  sources 
grouped  in  today’s  draft  schedule  for 
emissions  standards  must  be  the  same 
categories  as  listed  in  the  FEDERAL 
REGISTER  notice  entitled  "Initial  List  of 
Categories  of  Sources  Under  section 
112(c)(1)  of  the  Clean  Air  Act 
Amendments  of  1990’’  Federal  Register 
(57  FR  31576;  July  16, 1992).  In  addition, 
section  112(d)(1)  does  not  allow  the  EPA 
to  distinguish  between  classes,  types, 
and  sizes  of  sources  within  a  category  if 
such  action  would  result  in  a  delay  of 
the  compliance  date  for  any  source 
within  a  category.  Hence,  once  a 
category  is  initially  defined  under  the 
section  112(c)(1)  list,  the  EPA  is 
obligated  to  establish  standards  for  the 
entire  category  according  to  the 
schedule  published  under  Section  112(e). 
Today’s  draft  schedule  for  emissions 
standards  recognizes  this  requirement 
and  is  consistent  with  the  Section 
112(c)(1)  list. 

While  section  112(e)(3)  requires  EPA, 
within  24  months  after  enactment,  to  set 
a  schedule  for  promulgating  standards 
for  categories  listed  under  section 
112(c)(1),  it  is  silent  concerning  the 
permissibility  of  amending  that 
schedule.  The  EPA  has  no  desire  to 
defer  regulation  in  any  way  that  would 
compromise  reaching  the  numerical 
goals  established  in  section  112(e)(1). 
However,  because  data  on  many 
categories  of  sources  are  still  very' 
limited,  the  Agency  anticipates  that 
there  may  be  circumstances  where 
revision  of  the  schedule  would  serve  the 
risk  reduction  purposes  of  the  Act.  For 
example,  the  Agency  might  obtain  new 
information,  after  publication  of  the 
!  initial  schedule,  that  emissions  from 
some  categories  scheduled  for  early 
regulation  pose  much  less  public  health 
and/or  environmental  concerns  than 
those  emissions  from  categories 
scheduled  to  he  regulated  in  a  later  time 
|  frame.  Because  of  resource  constraints, 
it  is  unlikely  that  the  more  hazardous 
categories  could  be  regulated  earlier 
j  than  planned  unless  regulation  of  the 
less  hazardous  categories  could  be 
deferred.  In  such  case,  EPA  would  wish 
to  comply  with  the  directive  in  the 
Conference  Report  that  *'[t]he  conferees 
[  wish  to  emphasize  that  in  promulgating 
standards,  the  EPA  should  devote  its 
S  resources  first  to  those  pollutants  which 
present  the  greatest  risk  to  the  public 

■  health  and  the  environment.” 

j  (Conference  Rept.  on  S.  1630,  H.R.  Rept. 


101-952, 101st  Cong.,  2d  Sess.  at  338, 

1990.) 

If  EPA  could  (for  example)  shift  five 
categories  from  the  10-year  time  frame 
to  the  4-year  time  frame,  and  shift  five 
others  from  the  4-year  time  frame  to  the 
10-year  time  frame,  it  might  be  able  to 
reduce  more  HAP  emissions  earlier  than 
it  could  through  a  literal  adherence  to  its 
initial  schedule.  Accordingly,  EPA 
solicits  comment  on  whether  and  how 
the  statute  might  permit  EPA  the 
flexibility  to  adjust  the  regulatory 
schedule  after  publication  of  the  initial 
schedule. 

In  addition,  the  EPA  may,  at  its 
discretion,  establish  standards  for  listed 
categories  or  subsequently  defined 
subcategories  sooner  than  scheduled 
under  section  112(e).  This  option  gives 
the  EPA  scheduling  flexibility  in  a 
manner  consistent  with  section  112(d)(1) 
and  enables  the  EPA  to  consider 
broader  categories  for  establishing 
standards  and  determining  compliance. 

In  this  regard,  the  EPA  may  aggregate, 
into  a  single  category  on  any  revised 
list,  categories  or  subcategories  which 
have  been  disaggregated  on  the  initial 
list.  This  may  be  done  for  the  purpose  of 
setting  a  single  emission  standard  for 
the  aggregated  category.  This  would  not 
result  in  the  delay  of  the  compliance 
date  of  any  listed  category. 

C.  Schedule  for  Coke  Oven  Batteries 

The  CAA  establishes  a  specific  time 
frame  for  the  regulation  of  coke  oven 
batteries  (charging,  topside,  and  door 
leaks)  independent  of  the  draft  schedule 
published  today.  As  specified  in  section 
112(d)(8),  EPA  is  required  to  promulgate 
emission  standards  for  this  category  of 
sources  by  December  31, 1992.  The  CAA 
requires  that  the  compliance  date  for 
emission  standards  for  existing  coke 
oven  batteries  be  December  31, 1995, 
unless  the  specific  coke  oven  battery 
elects  to  apply,  and  qualifies  for,  an 
extension  as  provided  for  in  section 
112(d)(8). 

II.  The  Draft  Schedule  for  Standards 

A.  Criteria  for  Establishing  the  Schedule 

Section  112(e)(2)  of  the  CAA  specifies 
three  criteria  to  be  considered  in 
establishing  the  regulatory  schedule  for 
emission  standards.  These  criteria  are: 
the  quantity  and  location  of  emissions 
for  each  category,  adverse  effects  to 
public  health  and  the  environment,  and 
the  efficiency  of  grouping  categories. 

The  first  two  criteria  are  addressed  by 
the  Source  Category  Ranking  System 
(SCRS)  which  is  discussed  later  in  this 
notice.  The  efficiency  of  grouping 
criterion  considers  the  potential  for 
maximizing  regulatory  efficiency  by 


considering  the  current  status  of  j 
regulatory  efforts;  and  similarities 
among  categories  of  sources,  including 
emission  mechanisms,  and  emission 
control  technologies.  In  addition  to  these 
criteria,  other  factors  such  as  the 
availability  of  data  for  standard 
development  and  the  ability  to  meet  the 
CAA  mandated  regulatory  deadlines 
were  considered  in  establishing  today’s 
schedule. 

The  EPA  interprets  the  regulatory 
schedule  mandated  by  the  CAA 
amendments  as  the  placement  of 
categories  into  groups  to  be  regulated 
within  the  required  deadlines  for  each 
group.  For  this  reason,  the  draft 
schedule  published  for  comment  in  this 
notice  only  shows  whether  the 
regulatory  effort  for  a  given  category  of 
sources  is  scheduled  for  completion  by 
November  15, 1992,  November  15, 1994, 
November  15, 1997,  or  November  15, 

2000.  This  schedule  does  not  establish  a 
strict  order  in  which  all  the  rules  for  the 
listed  categories  of  sources  will  be 
proposed  or  promulgated.  Rather,  it 
requires  that  regulations  covering  a 
given  category  of  sources  be  completed 
by  the  end  of  the  specified  time  period. 
Meeting  these  deadlines  will  require  the 
staggering  of  regulatory  development 
activities.  For  this  reason,  and  other 
considerations  such  as  being  associated 
with  higher  risk  to  public  health,  EPA 
may  complete  rulemaking  procedures 
for  some  categories  of  sources  well 
before  the  deadlines. 

B.  Framework  of  the  Source  Category 
Ranking  System 

1.  Introduction 

To  assist  in  its  effort  to  meet  the 
statutory  requirements  for  schedule 
prioritization,  EPA  developed  the  Source 
Category  Ranking  System  (SCRS).  The 
SCRS  combines  emission  estimates, 
health  effects  data,  and  limited 
population  data  to  rank  categories  of 
sources.  The  result  is  a  scoring  system 
by  which  a  category  of  sources  is 
ranked  in  relation  to  all  other  fisted 
categories,  based  on  i‘°  associated 
emission  estimates,  pollutant  health 
effects,  and  limited  population  data. 

By  using  information  on  emissions, 
toxicity  (i.e.,  health  effects)  and 
population  the  SCRS  addresses  some  of 
the  statutory  criteria  in  section  112(e)(2) 
for  establishing  priorities  for  the 
development  of  today’s  draft  schedule 
for  promulgation  of  emission  standards. 
The  SCRS  addresses  the  “*  *  *  quantity 
and  location  *  *  *”  criteria  under 
section  112(e)(2)(B).  The  SCRS  also 
considers  a  broad  range  of  toxicological 
effects  which  address  "*  *  *  the  known 


44150 


Federal  Register  /  Vol.  57.  No,  186  /  Thursday.  September  24.  1992  /  Proposed  Rules 


or  anticipated  adverse  effects  *  *  *  on 
public  health  *  *  *”  criterion  under 
section  112(e)(2)(A). 

The  SCRS  generates  a  score  for  each 
listed  source  category  based  on 
emissions  estimates,  estimates  of  the 
toxicity  of  the  HAP's,  and  to  a  lesser 
degree,  the  location  of  the  emitting 
facilities  within  a  listed  source  category. 
Details  of  the  scoring  methodology  and 
data  input  are  discussed  in  subsequent 
chapters  of  this  notice  and  in 
Methodology  for  the  Source  Category 
Ranking  System  (Docket  No.  A-91-14, 
Item  No.  II— B— 1). 

The  SCRS  does  not  generate  absolute 
or  relative  risk,  or  population  exposure 
estimates.  The  data  incorporated  into 
the  SCRS  are  of  greatly  varying  quality 
and  significance,  and  the  algorithms 
contain  many  default  assumptions. 


Therefore,  the  results  of  the  SCRS 
should  not  be  misinterpreted.  The  SCRS 
was  designed  as  a  tool  to  aid  in 
prioritizing  the  source  categories  listed 
under  section  112(c)  only,  and  the 
results  from  this  system  have  no  other 
known  applications.  If  a  source  category 
has  a  higher  SCRS  source  than  another 
source  category,  this  does  not 
necessarily  mean  it  presents  a  greater 
risk  than  the  lower  scoring  source 
category. 

The  SCRS  does  not  specifically 
consider  adverse  environmental  effects 
criterion  mentioned  under  section 
112(e)(2)(A).  However,  the  EPA  believes 
that,  for  the  intended  purpose  of  ranking 
categories  of  sources,  the  SCRS  results 
provide  an  indication  of  potential 
adverse  environmental  effects.  Later  in 
today's  notice,  the  EPA  solicits 


comments  on  this  position  and  on 
potential  methods  for  the  consideration 
of  adverse  environmental  effects  for  the 
ranking  of  source  categories. 

A  diagram  showing  the  general 
methodology  used  in  the  SCRS  is  shown 
in  Figure  1.  For  each  HAP  within  a 
category  of  sources,  the  SCRS  developed 
an  exposure  score  and  a  health  effects 
score.  Together  these  scores  produced  a 
combined  score  for  each  HAP;  the 
combined  scores  were  then  summed  to 
produce  an  overall  source  category 
score.  The  categories  of  sources  were 
then  ranked  according  to  their  source 
category  scores.  The  development  of 
these  scores  wiil  be  discussed  in  the 
following  sections. 
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Figure  1.  Schematic  Diagram  of  the  Source  category 
RanXing  System  Methodology 


SOURCE  CATEGORY  RANKING  SYSTEM  (SCRS) 


DEVELOPMENT  OF  A  COMBINED  SCORE  FOR  A  SOURCE  CATEGORY 
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2.  Exposure  Score 

The  exposure  score  is  derived  by 
processing  emissions  estimates  through 
simplified  dispersion  algorithms. 
However,  because  of  greatly  varying 
quality  of  data  and  many  assumptions, 
this  exposure  score  does  not  represent 
actual  population  exposure  and  is  not 
considered  an  exposure  assessment.  The 
exposure  score  for  each  category  of 
sources  in  the  SCRS  is  a  function  of  the 
estimated  HAP  emissions  from  the 
category,  simplified  dispersion 
algorithms,  and  limited  population 
information  which  is  either  national 
average  population  density,  county 
average  population  density,  or  an 
assumed  maximally  exposed  individual. 
Emission  estimates  were  an  integral 
part  and  by  far  the  most  significant 
variable,  of  the  exposure  score 
calculations.  Emissions  data  were 
processed  through  simplified 
atmospheric  dispersion  algorithms  to 
estimate  ambient  pollutant 
concentrations.  Dispersion  parameters 
were  assumed  to  be  constant  for  all 
pollutants  and  sources  in  the  SCRS 
scoring.  The  resultant  ambient 
concentrations  were  then  multiplied  by 
population  data  to  obtain  exposure 
scores. 

For  each  category  of  sources,  the 
emissions  estimation  technique 
depended  on  whether  or  not  emissions 
data  for  the  category  of  sources  was 
composed  of  individual  point  source 
data.  If  individual  point  source  data 
were  available,  the  SCRS  modeled 
emissions  from  each  point  source  in  a 
category.  For  these  categories,  emissions 
were  estimated  by  gathering  data  from 
individual  point  source.  For  categories 
for  which  individual  point  source  data 
were  not  available,  emissions  were 
estimated  in  aggregate  for  the  entire 
category  of  sources  and  modeled  as  area 
sources.  For  this  reason,  the  term  "area 
source,"  as  used  in  the  SCRS,  does  not 
have  the  same  meaning  as  defined  in 
section  112(a)  of  the  CAA.  Rather,  “area 
sources"  is  the  SCRS  means  a  source 
whose  emissions  are  not  considered  to 
be  released  from  specific  points.  In 
order  to  improve  clarity,  these  sources 
will  be  called  “model  area  sources" 
within  this  notice.  In  the  SCRS,  model 
area  sources  are  categories  for  which 
individual  facilities  data  were  not 
available,  and,  therefore,  emissions  had 
to  be  modeled  in  aggregate.  Emissions 
from  the  model  area  sources  were 
modeled  on  a  nationwide  basis. 
Exposure  scores  were  obtained  by 
entering  nationally  aggregated 
emissions  into  model  area  source 
processing  algorithms  as  described 
below. 


Three  general  approaches  were  used 
to  develop  emission  estimates:  the 
Emission  Standards  Division  (ESD) 
approach,  the  National  Emission  Data 
System  (NEDS)  approach,  and  the  use  of 
data  from  existing  EPA  studies  obtained 
through  literature  searches.  A  hierarchy 
was  established  in  order  to  apply  the 
most  appropriate  technique  for  each 
category  of  sources.  The  ESD  approach 
was  used  for  certain  categories  of 
sources  of  organic  chemical 
manufacturing  processes.  For  other 
categories,  the  NEDS  approach  was 
applied.  For  categories  for  which  neither 
the  NEDS  nor  ESD  approach  could  be 
applied,  a  review  was  conducted  of 
existing  EPA  studies,  including,  but  not 
limited  to:  source  assessments  of 
pollutants,  documents  on  locating  and 
estimating  emission  sources,  and  data 
developed  in  support  of  previous  section 
111  and  section  112  regulatory  decisions. 
The  ESD  and  NEDS  approaches  are 
explained  briefly  in  the  following 
paragraphs. 

The  ESD  emissions  estimate  approach 
was  used  for  categories  of  sources  in  the 
organic  chemical  manufacturing  and 
consumption  industries  for  which 
published  organic  chemical  production 
and  consumption  data  was  available. 
Categories  of  sources  were  identified 
according  to  their  production  and  use  of 
organic  chemicals.  The  collected  data 
included  all  emission  points  (i.e.,  raw 
material  storage,  process  vents,  leaks, 
wastewater  missions,  and  product 
storage  or  loading).  Categories  of 
sources  with  available  facility  lists  were 
treated  as  categories  of  point  sources.  If 
a  list  of  facilities  was  not  available, 
emissions  could  not  be  assigned  to  a 
specific  geographic  location,  and, 
therefore,  the  category  was  treated  as  a 
category  of  model  area  sources.  For 
point  sources,  emission  estimates  were 
priced  by  multiplying  a  series  of 
emission  factors  by  the  chemical 
production/consumption  rate  at 
individual  facilities.  Release  parameters 
were  then  assigned  to  each  emission 
estimate  for  modeling  as  discussed 
below. 

Emission  factors  were  based  on 
pollutant-specific  data  collected  from 
organic  chemical  manufacturing  and 
consumption  facilities  during  the 
development  of  a  number  of 
environmental  regulations  (i.e.,  new 
source  performance  standards  (NSPS) 
and  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP).  The 
emission  factors  cover  all  emission  from 
process  vents,  equipment  leaks,  storage 
tanks,  liquid  transfer  operations,  and 
wastewater  treatment  operations. 


The  primary  sources  of  production 
and  consumption  data  for  the  ESD 
approach  were  Stanford  Research 
Institute’s  Directory  of  Chemical 
Producers,  Mannsville’s  Chemical 
Production  Synopsis,  and  the  Chemical 
Marketing’ Reporter.  The  NEDS 
approach  was  used  to  develop  emission 
estimates  for  additional  categories  of 
sources.  The  NEDS  is  an  EPA  database 
of  reported  emissions  from  each  State 
for  sources  emitting  more  than  90 
megagrams  per  year  (Mg/yr)  (100  tons 
per  year  (typ))  of  any  criteria  pollutant 
(U.S.  EPA,  1988).  Pollutant  speciation 
profiles  developed  by  EPA  within  the 
National  Acid  Precipitation  Assessment 
Program  (NAPAP)  are  available  for  each 
category  of  sources  in  NEDS.  These 
speciation  profiles  apportion  specific 
volatile  organic  compound  (VOC)  or 
particulate  matter  (PM)  emission 
streams  into  individual  pollutant 
components. 

Point  emission  sources  are  classified 
within  NEDS  by  source  classification 
codes  (SCC’s).  Ain  SCC  is  an  8-digit 
identifier  that  signifies  the  production 
processes,  major  industry,  major 
product,  and  different  operations  at  the 
point  source.  A  list  of  the  approximately 
4,000  defined  SCC’s,  along  with 
descriptions,  can  be  found  in  Criteria 
Pollutant  Emission  Factors  for  the  1985 
NAPAP  Emissions  Inventory  (U.S.  EPA. 
1987b). 

The  first  step  in  estimating  emissions 
using  the  NEDS  approach  was  to 
identify  all  SCC’s  associated  with 
emitting  one  or  more  of  the  listed  HAP's. 
Next,  categories  of  sources  were  defined 
based  on  SCC  descnptions.  The  NAPAP 
pollutant  speciation  profiles  were  then 
applied  to  PM  and  VOC  emissions  data 
available  in  NEDS.  In  the  NEDS 
approach,  the  selected  speciation 
profiles  were  applied  to  total  VOC  and 
PM  emissions  in  order  to  estimate 
emissions  of  CAA  listed  HAP's  for  each 
NEDS-identified  category  of  sources. 

The  EDS  and  NEDS  approaches  were 
also  used  to  estimate  emissions  from 
model  area  sources.  In  the  EDS 
approach,  each  pollutant  for  each  model 
area  source  was  classified  as  a  solvent 
or  non-solvent.  Solvents  were  assumed 
to  be  100  percent  emitted  (i.e.,  solvent 
emissions  assumed  equal  to  solvent  use 
of  consumption),  while  non-solvent 
emissions  were  estimated  using  a  model 
area  source  emission  factor  based  on 
the  ratio  of  total  point  source  emissions 
to  total  chemical  consumption  for  the 
source  categories  for  which  data  were 
available. 

After  establishing  the  emission  data 
base,  simplified  dispersion  algorithms 
were  developed  to  estimate  the  potential 
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ground-level  HAP  concentration  from 
fugitive  and  point  sources  for  individual 
plants.  Categories  of  sources  for  which 
plant  lists  could  not  be  generated  were 
handled  as  model  area  sources  with  a 
separate  simplified  dispersion  algorithm. 
These  dispersion  algorithms  provided  a 
concentration  factor  that  when 
multiplied  by  the  pollutant  emission  rate 
yields  an  approximate  pollutant 
concentration.  A  detailed  discussion  of 
the  dispersion  algorithms  used  can  be 
found  in  Methodology  for  the  Source 
Category  Ranking  System  (Docket  No. 
A-91-14,  Item  No.  II-B-1). 

The  SCRS  calculates  four  exposure 
scores  for  each  category  of  sources: 
Short-term  maximum,  short-term 
aggregate,  long-term  maximum,  and 
long-term  aggregate.  Both  short-term 
and  long-term  exposure  scores  are 
calculated  in  order  to  match  emissions 
data  to  acute  and  chronic  health  effects, 
which  are  discussed  in  the  next  section. 

The  four  exposure  scores  are 
calculated  for  each  pollutant  in  a  source 
category  and  then  summed  to  give  the 
four  exposure  scores  for  the  source 
category.  The  short-term  maximum 
exposure  score  is  generated  using  a 
simplified  algorithm  that  calculates  a 
modeled  highest  concentration  for  a 
particular  chemical  being  emitted  by  a 
category  of  sources  to  which  an 
individual  might  be  exposed.  The  long¬ 
term  maximum  exposure  score  is 
generated  using  a  simplified  algorithm 
that  calculates  a  modeled  highest 
annual  concentration  for  each  pollutant 
emitted  by  a  category  of  sources  to 
which  an  individual  might  be  exposed. 
The  short-term  aggregate  exposure  score 
is  derived  by  summing  the  short-term 
maximum  exposure  scores  for  each 
source  in  the  category.  The  long-term 
aggregate  exposure  score  is  generated 
using  a  simplified  algorithm  that 
incorporates  annual  emissions,  and 
either  national  average  or  county 
average  population  density.  If  the 
location  of  the  facilities  are  known  then 
county  average  population  density  is 
used  and  the  scores  for  each  facility  are 
summed  to  get  the  score  for  the  category 
of  sources.  If  facility  locations  are  not 
known  then  national  aggregate 
emissions  and  national  average 
population  density  is  used  in  a 
simplified  algorithm  to  generate  an 
exposure  score. 

Population  data  from  the  1980  U.S. 
Census  Bureau  were  used  in  calculating 
long-term  and  short-term  aggregate 
exposure  scores  for  both  point  and 
model  area  sources.  For  example,  in 
determining  the  aggregate  exposure 
score  for  a  point  source,  the  county 
population  density  where  a  facility  is 


located  was  multiplied  by  the  area 
within  a  50-km  radius  around  the 
facility.  The  resulting  population'number 
was  multiplied  by  the  estimates  of  short¬ 
term  and  long-term  pollutant 
concentrations  to  develop  the  aggregate 
exposure  scores  for  each  pollutant 
associated  with  a  category  of  sources. 

Although  similar  algorithms  and 
methods  of  calculating  population 
exposure  have  been  commonly  used  in 
public  health  risk  assessment  for  air 
toxics,  comments  are  solicited  later  in 
today’s  notice  regarding  the 
appropriateness  of  the  simplified 
exposure  score  algorithms,  assumptions, 
methodology,  and  data  input  used  in  the 
SCRS.  One  possible  alternative 
approach  would  be  to  use  population 
density  information  alone  to  calculate 
exposure  scores  rather  than  attempting 
to  assign  average  county  population 
density  to  a  50  kilometer  radius  around 
a  facility.  The  estimation  of  the  total 
population  within  a  50-km  radius  may  or 
may  not  be  supportable  given  the  other 
uncertainties  in  the  system. 


To  rank  categories  of  sources,  the 
SCRS  contains  a  health  effects  data 
base  with  health  effects  information  for 
each  of  the  HAP’s  listed  in  section 
112(b)(1)  of  the  CAA.  Four  general  types 
of  health  effects,  or  health  endpoints, 
were  evaluated  for  each  HAP: 
carcinogenicity,  reproductive  toxicity, 
acute  lethality,  and  other  toxicity,  each 
of  which  is  explained  below.  These  four 
endpoints  of  toxicity  were  considered 
separately  in  the  SCRS,  with  health 
scores  based  on  the  estimated  potency 
of  a  chemical  to  produce  the  particular 
effect. 

The  carcinogenic  potential  of 
hazardous  air  pollutants  was  evaluated 
using  unit  risk  estimates  (URE’s).  The 
URE  for  an  air  pollutant  is  defined  as 
the  estimated  increased  lifetime  cancer 
risk  occurring  in  a  hypothetical 
population  in  which  all  individuals  are 
exposed  continuously  from  birth 
throughout  their  lifetimes  (defined  as  70 
years)  to  a  concentration  of  one 
microgram  per  cubic  meter  (pg/ma)  of 
the  agent  in  the  air  they  breathe. 
Inhalation  URE’s  were  generally 
obtained  using  the  EPA  “Guidelines  for 
Carcinogen  Risk  Assessment,”  Federal 
Register  (51  FR  33992;  September  24, 
1986)  for  chemicals  classified  as 
possible,  probable,  or  known  human 
carcinogens.  Additional  URE’s  were 
developed  using  the  International 
Agency  for  Research  on  Cancer 
Guidelines  for  HAP’s  which  are 
classified  in  the  Gene-Tox  program 
(Mutation  Research  185(1,2);  1987)  as 


having  limited  or  sufficient  positive 
evidence  of  carcinogenicity. 

Reproductive  toxicity  (including 
paternal  and  maternal  effects,  effects  on 
fertility,  embryo  and  fetal  effects, 
certain  developmental  abnormalities, 
tumorigenic  effects  related  to  the 
reproductive  system,  and  effects  on 
newborns)  was  estimated  for  each 
chemical  using  the  lowest  observed 
effect  level  (LOEL)  reported  to  produce 
these  effects  in  humans  or  animals.  The 
primary  source  of  information  for 
noncancer  health  effects  was  the 
Registry  of  Toxic  Effects  of  Chemical 
Substances  (RTECS),  developed  and 
maintained  by  the  National  Institute  of 
Occupational  Safety  and  Health.  The 
RTECS  data  base  is  widely  used  by  both 
industry  and  regulatory  agencies  as  a 
source  of  toxicity  data.  Although  RTECS 
is  not  formally  peer-reviewed,  the  data 
are  from  the  scientific  literature.  The 
EPA  recognizes  the  limitations 
associated  with  the  lack  of  peer  review, 
but  believes  that,  for  the  initial  step  of 
compiling  health  effects  information, 
RTECS  represents  one  of  the  most 
readily  available  and  comprehensive 
sources  of  information  on  noncancer 
toxicological  endpoints.  Data  extracted 
for  the  SCRS  consisted  of  oral,  dermal, 
and  inhalation  doses,  which  are  the 
routes  of  exposure  responsible  for 
human  exposure  to  toxic  air  pollutants. 
The  Hazardous  Substance  Data  Base 
(HSDB),  an  on-line  data  base  produced 
by  the  Specialized  Information  Services 
of  the  National  Library  of  Medicine  in 
Bethesda,  Maryland,  was  used  for 
chemicals  where  RTECS  data  were 
missing  or  inadequate. 

The  acute  lethality  score  was  based 
on  oral,  dermal,  and  inhalation  exposure 
data  in  which  chemicals  produced  lethal 
effects  in  24  hours  or  less.  Data  for  acute 
lethality  were  assembled  from  a  search 
of  the  RTECS.  Acute  lethality  was 
selected  as  a  health  endpoint  because 
data  were  readily  available  for 
evaluation.  The  values  for  lethal  dose  or 
lethal  concentration  for  50  percent  of  the 
exposed  population  (LD&o  or  LCm>)  were 
assigned  to  each  chemical. 

The  endpoint  identified  as  "other 
toxicity”  was  included  to  address  health 
effects  other  than  carcinogenicity  that 
result  from  long-term  exposure  to  toxic 
air  pollutants.  Many  health  effects, 
including  neurological,  gastrointestinal, 
and  respiratory,  were  considered  in  the 
"other”  toxicity  score.  The  RTECS  and 
HSDB  were  again  the  sources  of  data  for 
this  type  of  health  effect.  The  lowest 
LOEL  reported  to  produce  nonlethal 
effects  other  than  cancer  or  reproductive 
effects  in  human  or  animals  was  used  to 
determine  the  "other”  toxicity  score. 


3.  Health  Effects  Score 
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Health  effects  scores  were  developed 
for  each  of  the  four  general  health 
endpoints  for  each  pollutant.  Potency 
estimations  for  each  endpoint  (i.e., 

URE’s,  LOEL’s  and  LCso’s)  were 
normalized  to  obtain  a  score  between 
0.0  and  1.0  for  each  endpoint.  A 
chemical  that  causes  an  adverse  effect 
at  the  lowest  concentration  would  be 
considered  the  most  potent  and  would 
get  the  highest  score  of  1.0.  These  four 
health  effects  scores  were  then 
aggregated  into  a  long-term  and  short¬ 
term  health  effects  score.  The  long-term 
health  effects  score  represents  those 
effects  associated  with  carcinogenicity 
and  nonlethal  health  effects.  The  short¬ 
term  health  effects  score  represents 
those  effects  associated  with  acute 
lethality  and  reproductive  toxicity. 

4.  Source  Category  Score 

Health  effects  and  exposure  scores 
were  combined  in  the  SCRS  to  produce 
the  combined  scores  used  to  rank  the 
categories  of  sources.  A  long-term 
combined  score  was  developed  for  each 
pollutant  as  a  product  of  its  long-term 
exposure  score  and  its  long-term  health 
effects  score.  A  short-term  combined 
score  was  developed  for  each  pollutant 
as  a  product  of  its  short-term  exposure 
score  and  its  short-term  health  effects 
score.  The  short-  and  long-term 
combined  scores  were  added  together  to 
create  a  single  combined  score  for  each 
pollutant.  Exposure  scores  appeared  to 
have  the  most  influence  on  the  source 
category  score  due  to  the  wide  range  of 
estimated  HAP  emission  quantities 
released  from  the  various  categories  of 
sources.  The  scores  for  each  pollutant 
emitted  by  a  category  of  sources  were 
then  summed  to  produce  a  source 
category  score.  Once  the  source 
category  scores  were  determined,  the 
categories  of  sources  then  were  ranked 
by  a  simple  sorting  of  the  scores. 

The  final  source  category  scores  in  the 
SCRS  do  not  represent  a  quantitative 
risk  assessment  and  are  not  intended  to 
estimate  risks  to  a  population.  The 
source  category  scores  provide  a 
reasonable  method  for  ranking  the 
categories  of  sources. 

5.  Limitations  of  SCRS  Ranking  Results 

In  determining  priorities  for 
promulgating  standards  under  Section 
112(d),  EPA  used  the  SCRS  ranking 
results  in  conjunction  with  the 
consideration  of  the  efficiency  of 
grouping  categories  of  sources  according 
to  the  pollutants  emitted,  or  the 
processes  or  technologies  used.  Other 
considerations  for  developing  the 
schedule  included  status  of  present 
regulatory  efforts,  time  and  resources 
required  to  develop  emission  standards, 


and  the  percent  of  listed  categories 
required  to  be  regulated  in  each  time 
frame. 

The  SCRS  is  designed  to  rank 
categories  of  sources  based  on  the 
quantity  and  location  of  emissions  of 
HAP’s.  and  estimates  of  toxicity  of  those 
HAP’s.  Consistent  with  this  purpose, 

EPA  used  readily  available  sources  of 
information  to  develop  the  SCRS.  Like 
most  ranking  systems,  there  are  many 
sources  of  uncertainty  associated  with 
the  ranking  results  from  the  SCRS.  The 
techniques  described  above  to  estimate 
the  HAP  emissions,  population,  and 
health  effects,  when  combined  in  the 
SCRS,  provide  some  indication  of  the 
potential  health  concerns.  The  exposure 
scores  for  many  of  the  categories  (i.e., 
model  area  sources)  were  based  on 
nationwide  estimated  aggregate 
emissions  and  national  average 
population  density.  Clearly,  this  method 
does  not  accurately  reflect  the  location 
of  individual  facilities  and  their 
proximity  to  population  centers,  which 
would  have  a  large  influence  on 
resultant  exposure  scores.  The  SCRS 
uses  nationwide  and  county  average 
population  data  (i.e.,  assuming  equal 
exposure  to  the  modelled 
concentrations).  Also,  there  can  be  a 
great  deal  of  variability  in  the  HAP 
emissions  from  different  facilities  which 
is  not  reflected  by  these  estimates. 
Although  these  methods  obviously 
incorporate  a  large  degree  of 
uncertainty,  they  may  provide  a  relative 
measure  of  quantity  and  location  of 
emissions,  and  toxicity,  as  required 
under  section  112(e),  for  comparison  of 
different  categories. 

The  emissions  estimation  techniques 
also  contain  uncertainties.  The  emission 
factors  used  for  both  the  NEDS  and  ESD 
approaches  are  only  approximations  of 
the  amount  of  HAP’s  generally 
associated  with  various  emission 
streams.  Additionally,  the  emissions 
data  available  for  some  sources  is  more 
current  than  others.  Changes  in 
processes,  reactants,  or  level  of  control 
that  may  affect  the  type,  quantity,  or 
location  of  pollutant  emissions  may 
have  occurred,  but  current  data 
reflecting  these  changes  may  not  be 
available.  The  likelihood  of  such  a 
change  occurring  may  vary'  considerably 
from  category  to  category.  Additionally, 
the  use  of  simplified  dispersion 
algorithms  assumes  constants  for  source 
specific  and  chemical  specific  dispersion 
characteristics. 

The  health  effects  score  also  contains 
some  uncertainty  since  the  quality  and 
quantity  of  available  toxicological  data 
for  each  chemical  varies.  Another 
limitation  of  the  SCRS  ranking  results  is 


that  they  do  not  adequately  address 
severity  of  health  effects  or  weight  of 
evidence.  Also,  adverse  environmental 
effects  were  not  explicitly  considered. 

Finally,  the  population  data  inputs  are 
based  on  the  1980  U.S.  census  and  the 
assumption  of  uniform  population 
density  within  each  county,  or  in  the 
case  of  model  area  sources,  the 
assumption  of  uniform  emissions  and 
population  density  nationwide. 
Obviously,  uncertainty  is  added  to  the 
ranking  because  population  growth  rates 
may  have  varied  among  counties,  and 
population  density  and  emission  rates 
are  not  uniform. 

In  developing  the  Schedule  for 
Standards,  EPA  gathered  as  much 
information  as  was  reasonably  practical 
to  prioritize  the  listed  categories  of 
sources.  The  EPA  recognizes  that  the 
SCRS  could  not  duplicate  the  level  of 
analysis  performed  in  a  regulatory 
source  assessment  effort  or  siie  specific 
risk  assessment.  Given  that  the  SCRS 
was  designed  to  aid  in  prioritizing 
nationwide  categories  of  sources  for 
developing  the  schedule  based  on 
varying  levels  of  information  available 
for  the  subject  categories  of  sources,  the 
SCRS  provides  a  useful  ranking  tool  that 
assists  in  the  grouping  of  source 
categories  into  the  four  time  frames 
specified  as  regulatory  deadlines  in  the 
CAA.  As  such,  the  SCRS  was  not  the 
sole  determining  factor  in  establishing 
the  schedule  for  promulgating  standards, 
but  was  the  basis  of  EPA’s 
consideration  of  the  quantity  and 
location  of  emissions,  and  health  effects 
criteria  in  setting  the  schedule.  The  third 
criterion  for  establishing  priorities, 
efficiency  of  grouping,  is  discussed  in 
the  following  section. 

C.  Application  of  Efficiency  of  Grouping 

As  set  forth  in  section  112(e)(2)  of  the 
CAA,  three  criteria  were  considered  for 
prioritizing  the  emission  standards 
promulgation  schedule.  The  first  two 
criteria,  quantity  and  location  of 
emissions  and  health  effects,  were 
incorporated  into  the  SCRS.  The  third 
criterion,  “efficiency  of  grouping,” 
considers  similarities  in  the  physical  or 
chemical  properties  of  the  pollutant 
emitted,  or  the  industrial  processes  or 
technologies  used  by  the  various 
categories  of  sources. 

In  developing  the  schedule  for 
standards,  the  EPA  sought  to  group 
separate  categories  of  sources  into 
single  regulatory  development  efforts 
due  to  similar  processes,  emission 
characteristics,  and  applicable  control 
technologies.  There  are  categories  of 
sources  that  have  similarities. to  higher 
priority  categories  of  sources  or  active 
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projects.  Through  application  of  the 
efficiency  of  grouping  criterion,  a 
standard  may  be  completed  for  several 
similar  categories  of  sources  at  one  time. 
By  using  the  SCRS  scores  in 
combination  with  the  efficiency  of 
grouping  criterion,  EPA  has  sought  to 
avoid  duplication  of  effort  and  optimize 
the  regulatory  development  process.  As 
a  result,  some  categories  of  sources  that 
might  have  been  scheduled  for 
regulatory  development  at  a  later  date 
based  solely  on  the  SCRS  ranking  are 
scheduled  earlier  due  to  the  efficiency  of 
grouping.  An  example  of  this  type  of 
efficiency  is  the  polymers  and  resins 
group.  In  this  industrial  group, 
regulatory  efforts  initiated  for  a  few 
relatively  higher-risk  categories  of 
sources  are  also  applicable  to  additional 
categories  of  sources  that  ranked  lower 
in  the  SCRS. 

The  efficiency  of  grouping  criterion 
was  also  applied  to  combine  lower 
ranked  categories  with  other  similar 
categories  where  regulatory 
development  activities  have  been 
initiated  or  are  planned.  Section  183  of 
the  CAA  requires  development  of  13 
control  technology  guidelines  (CTG's) 
for  VOC  emissions  by  November  of 
1993.  Many  of  the  categories  of  sources 
for  which  CTG’s  are  being  developed 
emit  HAP’s.  Grouping  efficiency  may  be 
achieved  by  evaluating  HAP’s 
concurrently  with  VOC’s.  This  allows 
EPA  to  consider  the  requirements  of 
both  the  nonattainment  and  HAP’s 
programs  of  the  CAA  at  the  same  time, 
and  to  make  them  consistent  and 
compatible.  Also,  this  strategy  provides 
the  affected  industries  with  greater 
certainty  about  both  sets  of 
requirements  at  about  the  same  time,  so 
that  they  can  be  considered  in 
developing  an  overall  control  strategy. 

D.  Other  Considerations  for  Scheduling 

In  addition  to  the  three  priority  setting 
criteria  specified  in  Section  112(e)(2),  the 
CAA  also  requires  that  EPA  regulate 
certain  percentages  of  the  list  of 
categories  by  certain  dates.  For 
example,  EPA  is  required  to  regulate  25 
percent  of  the  listed  categories  within  4 
years  after  enactment.  When 
establishing  the  schedule  for 
promulgation  of  emission  standards,  in 
order  to  meet  these  deadlines,  the  EPA 
also  considered  the  level  of  technical 
knowledge  along  with  the  time  and 
resources  required  for  development  of 
emissions  standards.  Several  categories 
of  sources,  such  as  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI),  have  been  studied 
previously  by  EPA  and  a  good 
understanding  of  the  technical  basis  for 
a  technology-based  standard  is 
available.  All  the  2-year,  and  a 
substantial  portion  of  the  4-year, 


projects  were  under  development  at  the 
time  the  CAA  amendments  were  passed. 

For  other  categories  of  sources, 
however,  where  little  information  is 
currently  available,  considerable  time 
and  effort  will  be  necessary  to 
adequately  study  the  category,  analyze 
the  processes,  identify  emission  points, 
establish  the  baseline,  evaluate 
potential  control  strategies,  and 
determine  the  appropriate  regulatory 
strategy.  Therefore,  the  amount  of 
available  information  was  another 
factor  in  the  prioritization  of  categories 
for  development  of  emissions  standards. 

E.  Schedule  for  the  Promulgation  of 
Emission  Standards 

The  draft  schedule  in  Table  1 
establishes  the  deadlines  for  the 
promulgation  of  emission  standards  for 
the  categories  of  sources  initially  listed 
pursuant  to  section  112(c)(1)  and 
112(c)(3).  Each  of  the  listed  categories  of 
sources  was  prioritized  considering  the 
three  criteria  identified  in  section  112(e) 
as  well  as  the  amount  of  available  data 
and  the  need  to  meet  the  percentages 
provided  in  the  statute.  The  draft 
schedule  for  the  promulgation  of 
emission  standards  has  been  designed 
such  that  each  of  the  listed  source 
categories  will  be  regulated  within  2, 4, 

7,  or  10  years  of  the  enactment  of  the 
CAA  amendments  of  1990  as  required 
by  section  112(e). 

The  schedule  for  the  first  two  years 
(i.e.,  requiring  promulgation  of  standards 
by  November  15, 1992)  includes:  five 
categories  of  dry  cleaners  and  the 
SOCMI  category.  The  SOCMI  category, 
along  with  equipment  leaks  from  20  . 
other  non-SOCMI  categories  or  subsets 
of  categories,  will  be  subject  to  a 
standard  that  is  commonly  known  as  the 
Hazardous  Organic  NESHAP  (HON). 

The  HON  includes  a  negotiated 
standard  for  equipment  leaks  in  SOCMI 
and  20  non-SOCMI  categories  or  subsets 
of  categories  (see  Table  1  with 
footnotes).  These  other  non-SOCMI 
categories,  or  subsets  of  categories,  are 
consistent  with  the  seven  manufacturing 
processes  listed  in  the  notice  of 
agreement  on  negotiated  regulation  for 
equipment  leaks,  Federal  Register  (56  FR 
8318;  March  6, 1991).  The  negotiated 
standard  will  be  proposed  as  part  of  the 
HON.  Only  the  equipment  leak 
emissions  in  these  non-SOCMI 
categories  or  subsets  of  categories,  will 
be  regulated  within  2  years  of  enactment 
(i.e.,  November  15, 1992).  Regulations 
covering  other  emission  sources  in  these 
non-SOCMI  categories  are  scheduled  for 
later  years  because  the  other  emission 
sources  have  not  yet  been  fully  assessed 
for  regulatory  purposes.  As  such,  these 
non-SOCMI  categories  cannot  be  fully 
regulated  within  2  years  because  of 
insufficient  time  and  information.  Until 


these  categories  are  fully  regulated  they 
will  not  be  credited  toward  the 
numerical  requirements  of  the  CAA. 

The  CAA  amendments  of  1990  require 
that  EPA  promulgate  emissions 
standards  for  40  categories  of  sources 
emitting  HAP’s  with  2  years  of  its 
enactment  and  regulate  coke  ovens  by 
December  31, 1992.  In  the  Conference 
Report  accompanying  the  final  bill 
(Conference  Report,  101-952, 101st  Cong. 
2d  Sess.  at  338, 1990),  as  enacted, 
Congress  indicated  that  EPA  should 
fulfill  the  2  year  deadline  of  section 
112(e)  by  regulating  the  priority 
elements  of  the  SOCMI  category.  At  the 
time  the  amendments  were  drafted,  the 
SOCMI  category  was  disaggregated  into 
many  (several  hundred)  individual 
categories.  At  the  present  time,  the 
SOCMI  category  is  considered  to  be  one 
category.  Therefore,  since  the  SOCMI 
category  is  listed  today  for  regulation 
within  2  years  of  enactment  of  the  CAA 
amendments  of  1990,  the  Administrator 
believes  that  the  draft  schedule  for  the 
promulgation  of  emission  standards 
published  today  complies  with 
Congressional  intent. 

To  fulfill  the  requirement  to  regulate 
25  percent  of  the  listed  categories, 
another  39  categories  of  sources  are 
scheduled  for  regulation  within  4  years 
of  enactment  of  the  CAA  amendments. 
This  4-year  group  includes  several 
active  projects  previously  identified  as 
high  priority  through  earlier 
prioritization  efforts;  categories  of 
sources  already  under  investigation  as 
part  of  active  CTG  projects;  and  other 
categories  of  sources  selected  because 
of  efficiency  of  grouping,  level  of 
knowledge,  potential  for  project 
completion  within  the  4  year  time  frame, 
and  the  need  to  meet  the  CAA  required 
25  percent  of  listed  categories. 

The  remaining  categories  of  sources 
are  scheduled  for  regulation  within 
either  7  or  10  years  after  enactment.  The 
SCRS  ranking,  along  with  efficiency  of 
grouping  and  the  other  considerations 
discussed  in  Section  C  above,  were  the 
primary  criteria  used  for  assigning 
remaining  categories  to  either  the  7-  or 
10-year  schedules. 

In  addition,  as  stated  in  section  112(c), 
categories  of  sources  that  are  added  to 
the  source  category  list  after  publication 
of  the  Initial  List  shall  be  regulated 
within  10  years  after  the  date  of 
enactment  of  the  1990  CAA  or  within  2 
years  after  the  date  on  which  such 
category  is  listed,  which  ever  is  later. 

III.  Request  for  Comments 

The  EPA  requests  comment  on  today’s 
notice.  Comments  are  requested  on  the 
prioritization  criteria  used  to  develop 
the  schedule  for  standards.  Specifically, 
EPA  is  soliciting  comment  on  the 
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consideration  of  the  exposure  score 
assumptions,  simplified  dispersion 
algorithms,  health  effects  data, 
environmental  effects  data,  and  other 
aspects  of  the  source  category 
prioritization  process.  Comments 
solicited  through  today’s  notice  pertain 
only  to  the  scheduling  of  categories  of 
sources  for  the  promulgation  of  emission 
standards,  and  not  to  the  definition  of 
categories. 

The  EPA  also  solicits  comments  on 
whether  the  statute  affords  EPA  the 
flexibility  to  adjust  the  regulatory 
schedule  after  publication  of  the  initial 
schedule. 

IV.  Administrative  Requirements 

A.  Docket 


The  docket  for  this  regulatory  action 
is  No.  A-91-14.  The  docket  is  an 
organized  and  complete  file  for  all  the 
information  submitted  to  or  otherwise 
considered  by  EPA  in  the  development 
of  this  draft  schedule.  The  principal 
purpose  of  the  docket  is  to  allow 
interested  parties  a  means  to  identify 
and  locate  documents  so  that  they  can 
effectively  comment  on  the  draft 
schedule  for  standards.  The  docket  is 
available  for  public  inspection  at  the 
EPA’s  Air  Docket  Section,  which  is 
listed  under  the  ADDRESSES  section  of 
this  notice. 

B.  Regulatory  Requirements 

Because  today’s  notice  is  not  a  rule, 
the  EPA  has  not  prepared  a  regulatory 
impact  analysis  (RIA)  pursuant  to 
Executive  Order  12291,  nor  an  economic 
impact  analysis  pursuant  to  Section  317, 
nor  a  regulatory  flexibility  analysis 
pursuant  to  Regulatory  Flexibility  Act 
(Pub.  L.  96-354,  September  19, 1980). 
Also,  this  notice  is  not  subject  to  the 
Paperwork  Reduction  Act  of  1990,  44 
U.S.C.  3501  et  seq. 

C.  Organization  of  the  Schedule  for 
Standards 


The  following  pages  present  the 
Schedule  for  Standards  in  tabular  form. 
Table  1  presents  the  schedule  organized 
by  industry  group.  Within  each  industry 
group  are  several  related  categories  of 
sources  and  the  scheduled  deadline  for 
promulgation  of  emissions  standards.  In 
Table  1,  categories  of  area  sources  have 
been  listed  separately  because  they  are 
subject  to  a  health  effects  finding  under 
section  112(c)(3)  of  the  CAA.  Table  2 
presents  the  schedule  organized  by 
groups  of  categories  to  be  regulated  in 
each  of  the  time  frames  established  by 
the  CAA. 


Dated:  September  10, 1992. 
William  G.  Rosenberg, 

Assistant  Administrator  for  A  ir  and 
Radiation. 


Table  1.— Categories  of  Sources  of 
Hazardous  Air  Pollutants  and 
Regulation  Promulgation  Schedule 
By  Industry  Group 


Table  1  .-^-Categories  of  Sources  of 
Hazardous  Air  Pollutants  and 
Regulation  Promulgation  Schedule 
By  Industry  Group— Continued 


Industry  Group: 

Source  Category  * 

Fuel  Combustion: 

Engine  Test  Facilities . 

Industrial  Boilers  b . . 

Institutional/Commercial  Boilers  b _ 

Process  Heaters . . . . : 

Stationary  Internal  Combustion 

Engines" . . . 

Stationary  Turbines" . 

Non-Ferrous  Metals  Processing: 

Primary  Aluminum  Production . 

Secondary  Aluminum  Production . 

Primary  Copper  Smelting . 

Primary  Lead  Smelting . . 

Secondary  Lead  Smelting _ 

Lead  Acid  Battery  Manufacturing . 

Primary  Magnesium  Refining . 

Ferrous  Metals  Processing: 

Coke  By-Product  Plants . . 

Coke  Ovens:  Charging,  Top  Side. 

and  Door  Leaks _ _ 

Coke  Ovens:  Pushing,  Quenching. 

and  Battery  Stacks . 

Ferroalloys  Production . . . . 

Integrated  Iron  and  Steel  Manufac¬ 
turing . . . . . . 

Non-Stain!ess  Steel  Manufactur¬ 
ing-Electric  Arc  Furnace  (EAF) 

Operation . . . 

Stainless  Steel  Manufacturing- 
Electric  Arc  Furnace  (EAF)  Oper¬ 
ation . . . „.. 

Iron  Foundries . . . 

Steel  Foundries . 

Steel  Pickling— HCI  Process . 

Mineral  Products  Processing: 

Alumina  Processing . . . . 

Asphalt/Coal  Tar  Application- 

Metal  Pipes . . . . 

Asphalt  Concrete  Manufacturing . 

Asphalt  Processing . . . 

Asphalt  Roofing  Manufacturing . 

Chromium  Refractories  Production .... 

Clay  Products  Manufacturing . 

Lime  Manufacturing . . . 

Mineral  Wool  Production . . 

Portland  Cement  Manufacturing . 

Taconite  Iron  Ore  Processing . 

Wool  Fiberglass  Manufacturing . . . 

Petroleum  and  Natural  Gas  Produc¬ 
tion  and  Refining: 

Oil  and  Natural  Gas  Production . 

Petroleum  Refineries — Catalytic 

Cracking  (Fluid  and  other)  Units, 
Catalytic  Reforming  Units,  and 

Sulfur  Plant  Units . 

Petroleum  Refineries — Other 

Sources  Not  Distinctly  Listed . 

Liquids  Distribution: 

Gasoline  Distribution  (Stage  1) . 

Organic  Liquids  Distribution  (Non- 

Gasoline) . . . 

Surface  Coating  Processes: 

Aerospace  Industries . 

Auto  and  Light  Duty  Truck  (Surface 

Coating) . 

Flat  Wood  Paneling  (Surface  Coat¬ 
ing) - - - - — 1 

Large  Appliance  (Surface  Coating) .... 

Magnetic  Tapes  (Surface  Coating) . 

Manufacture  of  Paints,  Coatings, 

and  Adhesives . 

Metal  Can  (Surface  Coating) . . 

Metal  Coil  (Surface  Coating) . . 

Metal  Furniture  (Surface  Coating) _ 

Miscellaneous  Metal  Parts  and 
Products  (Surface  Coating) . : 


Schedule 

date 


11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/97 

11/15/97 

11/15/97 

11/15/97 

11/15/97 

11/15/97 

11/15/94 

11/15/00 

11/15/00 

11/15/00 

12/31/92 

11/15/00 

11/13/97 

11/15/97 


11/15/97 


11/15/97 

11/15/97 

11/15/97 

11/15/97 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/97 

11/15/00 

11/15/00 

11/15/97 

11/15/97 

11/15/00 

11/15/97 


11/15/97 


11/15/97 

11/15/94 

11/15/94 

11/15/00 

11/15/94 

11/15/97 

11/15/00 

11/15/00 

11/15/94 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 


Paper  and  Other  Webs  (Surface 

Coating) . . . 

Plastic  Parts  and  Products  (Surface 

Coating) . . . . 

Printing,  Coating,  and  Dyeing  of 

Fabncs . . . . . 

Printing 'Publishing  (Surface  Coat¬ 
ing) . - . 

Shipbuilding  and  Ship  Repair  (Sur¬ 
face  Coating) . . . 

Wood  Furniture  (Surface  Coating) . 

Waste  Treatment  and  Disposal: 

Hazardous  Waste  Incineration . 

Municipal  Landfills . . 

Publicly  Owned  Treatment  Works 

(POTW)  Emissions . 

Sewage  Sludge  Incineration . .... 

Site  Remediation . . . 

Solid  Waste  Treatment,  Storage 

and  Disposal  Facilities  (TSDF) . 

Agricultural  Chemicals  Production: 

2,4-D  Salts  and  Esters  Production . 

4-Chioro-2-Methylpher.oxyacetic 

Acid  Production . . . 

4,6-Dinitro-o-Cresol  Production . 

Captafo!  Production  * . 

Captan  Production d . 

Chloroneb  Production . . 

Chlorothalonil  Production  d . . 

Dacthal  (tm)  Production  d . 

Sodium  Pentachlorophenate  Pro¬ 
duction . . . . . 

Tordon  (tm)  Acid  Production  d . 

Fibers  Production  Processes: 

Acrylic  Fibers/Modacrylic  Fibers 

Production . 

Rayon  Production . . . . . - 

Spandex  Production . 

Food  and  Agriculture  Processes: 

Baker’s  Yeast  Manufacturing . 

Cellulose  Food  Casing  Manufactur¬ 
ing . . . . . 

Vegetable  Oil  Production . . . 

Pharmaceutical  Production  Process¬ 
es: 

Pharmaceuticals  Production  d . 

Polymers  and  Resins  Production: 

Acetal  Resins  Production . 

Acrylonitrile-Butadiene-Styrene  Pro¬ 
duction . . . 

Alkyd  Resins  Production . 

Amino  Resins  Production . 

Boat  Manufacturing . . . 

Butadiene-Furfural  Cotrimer  (R-11)d.. 

Butyl  Rubber  Production.. . . 

CarboxymethylceDulose  Production.... 

Cellophane  Production . 

Cellulose  Ethers  Production . 

Epichlorobydrin  Elastomers  Produc¬ 
tion . . . . 

Epoxy  Resins  Production . 

Ethylene-Propylene  Rubber  Produc¬ 
tion . . . - . 

Flexible  Polyurethane  Foam  Pro¬ 
duction . - . . . 

Hypalon  (tm)  Production d . 

Maleic  Anhydride  Copolymers  Pro¬ 
duction . . . . . . . 

Methytceliulose  Production . 

Methyl  Methacrylate-AcrylonitrHe- 

Butadiene-Styrene  Production  d . 

Methyl  Methacrylate-Butadiene-Sty- 

rene  Terpolymers  Production  d . 

Neoprene  Production . . 

Nitrile  Butadiene  Rubber  Production.. 

Non-Nylon  Polyamides  Production . 

Nylon  6  Production . 

Phenolic  Resins  Production . 


Schedule 

date 


11/15/97 

11/15/00 

11/15/00 

11/15/94 

11/15/94 

11/15/94 

11/15/00 

11/15/97 

11/15/95 

11/15/97 

11/15/00 

11/15/94 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/97 

11/15/00 

11/15/00 

11/15/00 

11/15/00 


11/15/97 

11/15/97 

11/15/00 

11/15/00 

11/15/00 

11/15/00 


11/15/97 

11/15/97 

11/15/94 

11/15/00 

11/15/97 

11/15/00 

11/15/00 

11/15/94 

11/15/97 

11/15/97 

11/15/00 

11/15/94 

11/15/94 

11/15/94 

11/15/97 

11/15/94 

11/15/00 

11/15/00 

11/15/94 

11/15/94 

11/15/94 

11/15/94 

11/15/94 

11/15/97 

11/15/97 
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Table  1 Categories  of  Sources  of 
Hazardous  Air  Pollutants  and 
Regulation  Promulgation  Schedule 
By  Industry  Group— Continued 


Polybutadiene  Rubber  Production  4 _ 

Polycarbonates  Production  d _ 

Polyester  Resins  Production _ 

Poiyethyiece  T erephthaiate  Produc¬ 
tion _ 

Polymerized  Vinylidene  Chloride 

Production _ _ _ 

Polymethyl  Methacrylate  Resins 

Production . . 

Polystyrene  Production . 

Polysulfide  Rubber  Production  d . 

Polyvinyl  Acetate  Emulsions  Pro¬ 
duction _ _ _ _ 

Polyvinyl  Alcohol  Production . 

Polyvinyl  Butyral  Production _ 

Polyvinyl  Chloride  and  Copolymers 

Production . . 

Reinforced  Plastic  Composites  Pro¬ 
duction . . . . 

Styrene-Acrylonitrile  Production . 

Styrene-Butadiene  Rubber  and 

Latex  Production  * . . 

Production  of  Inorganic  Chemicals: 
Ammonium  Sulfate  Production— Ca¬ 
prolactam  By-Product  Plants _ 

Antimony  Oxides  Manufacturing . 

Chlorine  Production  4 . . . 

Chromium  Chemicals  Manufacturing.. 

Cyanuric  Chloride  Production . 

Fume  Silica  Production . 

Hydrochloric  Acid  Production . 

.  Hydrogen  Cyanide  Production . 

Hydrogen  Fluoride  Production . 

Phosphate  Fertilizers  Production . 

Phosphoric  Acid  Manufacturing . 

Quaternary  Ammonium  Compounds 

Production _ _ _ 

Sodium  Cyanide  Production . . 

Uranium  Hexafluoride  Production . 

Production  of  Organic  Chemicals: 
Synthetic  Organic  Chemical  Manu¬ 
facturing  _ _ :. . . 

Miscellaneous  Processes: 

Aerosol  Can-Filling  Facilities . - 

Benzyltrimethytamrnoniurri  Chloride 

Production _ 

Butadiene  Dimers  Production . 

Carbonyl  SuHide  Production . 

Chelating  Agents  Production..: . . . 

Chtormaied  Paraffins  Production  d . 

Chromic  Acid  Anodizing . 

Commercial  Dry  Cleaning  (Perchlor- 

oethyiene)— Transfer  Machines _ 

Commercial  Sterilization  Facilities . 

Decorative  Chromium  Electroplating  . 

Dodecanedioic  Acid  Production  d . 

Dry  Cleaners  (Petroleum  Solvent) . 

Ethyfidene  Norbomene  Production  d  . 

Explosives  Production . . 

Halogenated  Solvent  Cleaners . 

Hard  Chromium  Electroplating . . 

Hydrazine  Production . . . . 

Industrial  Cleaning  (Perchioroethy- 

lene) — Dry-to-dry  machines . . 

Industrial  Dry  Cleaning  (Perchlor- 

oethylene) — Transfer  Machines . 

Industrial  Process  Cooling  Towers . 

OBPA/ 1 ,3-Diisocyanate 

Production4 _ _ 

Paint  Stripper  Users _ 

Photographic  Chemicals  Production .. 

Phthaiate  Plasticizers  Production . 

Plywood/ Particle  Board  Manufac¬ 
turing. . . . . 

Polyether  Polyols  Production _ 

Pulp  and  Paper  Production _ 

Rocket  Engine  Test  Bring: . 


Schedule 

date 


11/15/94 

11/15/97 

11/15/97 

11/15/94 

11/15/00 

11/15/97 

11/15/94 

11/15/94 

11/15/97 

11/15/97 

11/15/97 

11/15/00 

11/15/97 

11/15/94 

11/15/94 


11/15/00 

11/15/00 

11/15/97 

11/15/97 

11/15/97 

11/15/00 

11/15/97 

11/15/97 

11/15/97 

11/15/97 

11/15/97 

11/15/00 

11/15/97 

11/15/00 


11/15/92 

11/15/97 

11/15/97 

11/15/97 

11/15/00 

11/15/97 

11/15/00 

11/15/94 

11/15/92 

11/15/94 

11/15/94 

11/15/00 

11/15/00 

11/15/00 

11/15/00 

11/15/34 

11/15/94 

11/15/97 

11/15/92 

11/15/82 

11/15/94 

11/15/00 

11/15/00 

11/15/97 

11/15/00 

11/15/00 

11/15/97 

11/15/97 

11/15/00 


Table  i  .—Categories  of  Sources  of 
Hazardous  Air  Pollutants  and 


Regulation  Promulgation  Schedule 
By  Industry  Group— Continued 

Schedule 

date 

Rubber  Chemicals  Manufacturing . 

Semiconductor  Manufacturing . 

11/15/97 

11/15/97 

Symmetrical  Tetrachloropyridine 
Production  d . 

11/15/00 

Tire  Production . 

11/15/00 

Wood  Treatment . 

11/15/97 

Categories  of  Area  Sources: c 

Asbestos  Processing . 

11/15/94 

Chromic  Acid  Anodizing . 

11/15/94 

Commercial  Dry  Cleaning  (PercWor- 

oethylene) — Transfer  Machines . 

Commercial  Dry  Cleaning  (Perchlor- 
oethy tone)— Dry- to-Dry  Machines  .. 

Commercial  Sterilization  Facilities . 

Decorative  Chromium  Electroplating.. 

Halogenated  Solvent  Cleaners . 

Hard  Chromium  Electroplating . 

11/15/92 

11/15/92 

11/15/94 

11/15/94 

11/15/94 

11/15/94 

•  Only  major  sources  within  any  category  shall  be 
subject  to  emission  standards  under  Section  112 
unless  a  finding  is  made  of  a  threat  of  adverse 
effects  to  human  health  or  the  environment  for  the 
area  sources  in  a  category.  All  listed  categories  are 
exclusive  of  any  specific  operations  or  processes 
included  under  other  categories  that  are  listed  sepa¬ 
rately. 

6  Sources  defined  as  electric  utility  steam  generat¬ 
ing  units  under  Section  1 12(a)(8)  shall  not  be  subject 
to  emission  standards  pending  the  findings  of  the 
study  required  under  Section  112(n)(1). 

*  A  finding  of  threat  of  adverse  effects  to  human 
health  or  the  environment  was  made  for  each  cate¬ 
gory  of  area  sources  listed  above. 

dThe  HON,  which  is  scheduled  for  promulgation 
by  November  15,  1992,  includes  a  negotiated  stand¬ 
ard  for  equipment  leaks  from  the  SOCMI  category 
and  20  non- SOCMI  categories  (or  subsets  of  these 
categories).  The  notice  of  agreement  on  negotiated 
regulation  for  equipment  leaks  (56  FR  9315;  March 
6,  1991)  would  apply  to  equipment  handling  specific 
chemicals  for  these  categories  or  subsets  of  these 
categories.  The  specific  processes  affected  within 
the  categories  are  listed  in  section  XX.XO(c)  of  the 
March  6,  1991  notice. 


Table  2.  Categories  of  Sources  of  Hazardous 
Air  Pollutants  and  Regulation  Promulgation 
Schedule  By  Regulatory  Deadlines 

Source  Categories  with  Emission  Standards 
Due  by  November  15,  1992 
Synthetic  Organic  Chemical  Manufacturing 
Commercial  Drycleaning 

(Perchloroethylene)— Transfer 
Machines* 

Commercial  Drycleaning 

(Perchloroethylene) — Dry-T  o-Dry 
Machines* 

Commercial  Drycleaning 

(Perchloroethylene}— Transfer  Machines 
Industrial  Drycleaning  (Perchloroethylene) — 
Transfer  Machines 

Industriai  Drycleaning  (Perchloroethylene) — 
Drv-  t o-Dry  Machines 

Source  Categories  With  Emission  Standards 
Due  by  November  15, 1994 
Acrylonitrile-Butadiene-Styrene  Production 
Aerospace  Industries 
Asbestos  Processing* 

Butyl  Rubber  Production 
Chromic  Acid  Anodizing 
Chromic  Acid  Anodizing* 

Coke  Ovens:  Charging,  Topside  and  Door 
Leaks  (CAA  Mandated  Promulgation  by 
December  31, 1992) 


Commercial  Sterilization  Facilities 
Commercial  Sterilization  Facilities* 
Decorative  Chromium  Electroplating 
Decorative  Chromium  Electroplating* 
Epichlorohydrin  Elastomers  Production 
Epoxy  Resins  Production 
Ethylene-Propylene  Rubber  Production 
Gasoline  Distribution — Stage  1 
Halogenated  Solvent  Cleaners 
Halogenated  Solvent  Cleaners* 

Hard  Chromium  Electroplating 
Hard  Chromium  Electroplating* 

Hypalon  (TM)  Production 
Industrial  Process  Cooling  Towers 
Magnetic  Tapes  (Surface  Coating) 

Methyl  Methacrylate-Acrylonitrile- 
Butadiene-Styrene  Production 
Methyl  Methacrylate-Butadiene-Styrene 
Terpolymers  Production 
Neoprene  Production 
Nitrile  Butadiene  Rubber  Production 
Non-Nylon  Polyamides  Production 
Petroleum  Refineries — Other  Sources  Not 
Distinctly  Listed 

Polyethylene  Terephthaiate  Production 
Polybutadiene  Rubber  Production 
Polysulfide  Rubber  Production 
Polystyrene  Production 
Printing/Publishing  (Surface  Coating) 
Secondary  Lead  Smelting 
Shipbuilding  and  Ship  Repair  (Surface 
Coatings) 

Solid  Waste  Treatment,  Storage,  and 
Disposal  Facilities  (T3DF) 

Styrene- Acrylonitrile  Production 
Styrene-Butadiene  Rubber  and  Latex 
Production 

Wood  Furniture  (Surface  Coating) 

Source  Categories  With  Emission  Standards 
Dae  by  November  15, 1997 

Acetal  Resins  Production 
Acrylic  Fibers/Modacrylic  Fibers  Production 
Aerosol  Can-Filling  Facilities 
Amino  Resins  Production 
Auto  and  Light  Duty  Truck  (Surface  Coating) 
Benzyltrimethylammonium  Chloride 
Production 

Butadiene  Dimers  Production 

Carboxymelhylcellulose  Production 

Cellophane  Production 

Chelating  Agents  Production 

Chioroneb  Production 

Chlorine  Production 

Chromium  Chemicals  Manufacturing 

Chromium  Refractories  Production 

Cyanuric  Chloride  Production 

Ferroalloys  Production 

Flexible  Polyurethane  Foam  Production 

Hydrazine  Production 

Hydrochloric  Acid  Production 

Hydrogen  Cyanide  Production 

Hydrogen  Fluoride  Production 

Integrated  Iron  and  Steel  Manufacturing 

Iron  Foundries 

Mineral  Woo!  Production 

Municipal  Landfills 

Non-Slainless  Steel  Manufacturing— Electric 
Arc  Furnace  (EA.F)  Operation 
Nylon  6  Production 
Oil  and  Natural  Gas  Production 
Paper  and  Other  Webs  (Surface  Coaling) 


‘Denotes  area  source  category. 
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Petroleum  Refineries — Catalytic  Cracking 
(Fluid  and  Other)  Units.  Catalytic 
Reforming  Units,  and  Sulfur  Plants  Units 
Pharmaceuticals  Production 
Phenolic  Resins  Production 
Phosphate  Fertilizers  Production 
Phosphoric  Acid  Manufacturing 
Photographic  Chemicals  Production 
Polycarbonates  Production 
Polyester  Resins  Production 
Polyether  Polyols  Production 
Polymethyl  Methacrylate  Resins  Production 
Polyvinyl  Acetate  Emulsions  Production 
Polyvinyl  Aicohol  Production 
Polyvinyl  Butyral  Production 
Portland  Cement  Manufacturing 
Primary  Aluminum  Production 
Primary  Copper  Smelting 
Primary  Lead  Smelting 
Publicly  Owned  Treatment  Works  (POTW) 
Emissions  (CAA  Mandated  Promulgation 
by  November  15, 1995) 

Pulp  and  Paper  Production 
Rayon  Production 

Reinforced  Plastic  Composites  Production 
Rubber  Chemicals  Manufacturing 
Secondary  Aluminum  Production 
Semiconductor  Manufacturing 
Sewage  Sludge  Incineration 
Sodium  Cyanide  Production 
Stainless  Steel  Manufacturing — Electric  Arc 
Furnace  (EAF)  Operation 
Stationary  Internal  Combustion  Engines 
Stationary  Turbines 
Steel  Foundries 
Steel  Pickling — HC1  Process 
Wood  Treatment 
Wool  Fiberglass  Manufacturing 

Source  Categories  With  Emission  Standards 
Due  by  November  15,  2000 
2,  4  D  Salts  and  Esters  Production 
4.  6-Dinitro-O-Cresol  Production 
4-Chloro-2-Methylphenoxyacetic  Acid 
Production 

Alkyd  Resins  Production 
Alumina  Processing 

Ammonium  Sulfate  Production — Caprolactam 
By-Product  Plants 
Antimony  Oxides  Manufacturing 
Asphalt  Concrete  Manufacturing 
Asphalt  Processing 
Asphalt  Roofing  Manufacturing 
Asphalt/Coal  Tar  Application — Metal  Pipes 
Bakers  Yeast  Manufacturing 
Boat  Manufacturing 
Butadiene-Furfural  Cotrimer  (R— 11 ) 

Captafol  Production 
Captan  Production 
Carbonyl  Sulfide  Production 
Cellulose  Ethers  Production 
Cellulose  Food  Casing  Manufacturing 
Chlorinated  Paraffins  Production 
Chlorothalonil  Production 
Clay  Products  Manufacturing 
Coke  By-Product  Plants 
Coke  Ovens:  Pushing.  Quenching  and  Battery 
Stacks 

Dacthal  (TM)  Production 
Dodecanedioic  Acid  Production 
Dry  Cleaning  (Petroleum  Solvent) 

Engine  Test  Facilities 

Ethyiidene  Norbomene  Production 

Explosives  Production 

Flat  Wood  Paneling  (Surface  Coating) 

Fume  Silica  Production 
Hazardous  Waste  Incineration 
Industrial  Boilers 
Institutional/Commercial  Boilers 


Large  Appliance  (Surface  Coating) 

Lead  Acid  Battery  Manufacturing 
Lime  Manufacturing 

Maleic  Anhydride  Copolymers  Production 
Manufacture  of  Paints,  Coatings  and 
Adhesives 

Metal  Can  (Surface  Coating) 

Metal  Coil  (Surface  Coating) 

Metal  Furniture  (Surface  Coating) 
Methylcellulose  Production 
Miscellaneous  Metal  Parts  and  Products 
(Surface  Coating) 

OBPA/1, 3-Diisocyanate  Production 
Organic  Liquids  Distribution  (Non-Gasoline) 
Paint  Stripper  Users 
Phthalate  Plasticizers  Production 
Plastic  Parts  and  Products  (Surface  Coating) 
Plywood/Particle  Board  Manufacturing 
Polymerized  Vinylidene  Chloride  Production 
Polyvinyl  Chloride  and  Copolymers 
Production 

Primary  Magnesium  Refining 
Printing.  Coating  and  Dyeing  of  Fabrics 
Process  Heaters 

Quaternary  Ammonium  Compounds 
Production 

Rocket  Engine  Test  Firing 
Site  Remediation 

Sodium  Pentachlorophenate  Production 
Spandex  Production 

Symmetrical  Tetrachlorophyridine  Production 

Taconite  Iron  Ore  Processing 

Tire  Production 

Tordon  (TM)  Acid  Production 

Uranium  Hexafluoride  Production 

Vegetable  Oil  Production 

(FR  Doc.  92-23254  Filed  9-23-92;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Parts  392  and  395 

[FHWA  Docket  No.  MC-92-30] 

R1N  212S-AD04 

Hours  of  Service  of  Drivers;  On-Duty 
Time 

agency;  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Extention  of  comment  period. 

SUMMARY:  The  FHWA  announces  its 
decision  to  extend  the  time  it  will  accept 
comments  to  the  docket  from  October  5. 
1992.  to  November  4, 1992.  This  action 
will  ailow  additional  time  for 
organizations  and  individuals  to  prepare 
comments  concerning  the  notice  of 
proposed  rulemaking. 
oates:  Comments  must  be  received  on 
or  before  November  4, 1992. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC-92- 
30.  Room  4232,  HCC-10,  Office  of  Chief 
Counsel.  Federal  Highway 
Administration.  400  Seventh  Street,  SW.. 
Washington  DC  20590.  All  answers  to 
questions  should  refer  to  the  appropriate 


question  number  and  all  comments 
addressing  specific  provisions  should 
refer  to  the  appropriate  section  and 
paragraph  number.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped,  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  E.  Scapellato,  Office  of  Motor 
Carrier  Standards,  (202)  366-2981,  or 
Mrs.  Allison  M.  Smith.  Office  of  the 
Chief  Counsel,  (202)  366-0834,  Federal 
Highway  Administration.  Department  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  holidays. 
SUPPLEMENTARY  INFORMATION:  On 
August  19. 1992.  the  FHWA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
which,  if  promulgated,  would  amend  a 
portion  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs) 
concerning  hours  of  service  of 
commercial  motor  vehicle  drivers.  See 
57  FR  37504.  The  public  was  notified 
that  the  FHWA  would  accept  comments 
until  October  5. 1992. 

Counsel  for  the  Commercial  Vehicle 
Safety  Alliance  (CVSA).  an  organization 
of  State  and  local  law  enforcement 
officials,  has  requested  that  the  FHWA 
extend  the  comment  period  until 
January  21, 1993.  The  CVSA  stated  that 
it  cannot  express  a  policy  position  until 
an  issue  is  considered  and  the  position 
approved  by  a  majority  of  its  members. 
The  CVSA  planned  to  submit  the 
proposal  for  review  at  its  annual 
meeting  in  mid-November.  Following 
that  meeting,  written  comments  would 
be  prepared  and  submitted  to  the 
organization’s  Executive  Committee  for 
approval. 

The  FHWA  is  mindful  of  the  need  for 
organizations  like  the  CVSA  to  obtain  a 
consensus  from  its  membership  so  that 
the  organization  may  respond  as  a 
whole.  However,  in  this  age  of  reliable 
electronic  communications  and 
overnight  mail  services,  and  the  CVSA's 
excellent  history  of  membership 
response,  the  FHW'A  believes  that  it 
would  be  reasonable  to  achieve  a  group 
consensus  in  a  shorter  period  of  time 
than  the  CVSA  has  requested. 

Individual  members  always  have  the 
option  of  providing  comments  to  the 
docket  representing  their  own 
organizations’  viewpoints.  The  FHWA 
believes  that  extending  the  deadline  for 
comments  an  additional  30  days  will 
provide  ample  opportunity  for  the  CVSA 
and  other  organizations  or  individuals  to 
submit  comments. 
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In  addition,  the  FHWA  referenced  two 
ongoing  studies  in  the  NPRM.  The 
FHWA  has  placed  in  the  docket  a 
collection  of  abstracts  of  research 
papers  reviewed  as  part  of  one  of  the 
studies,  “Literature  Review  and  Critique 
of  Past  Research  on  Rest  and  Recovery 
Cycles  of  Commercial  Motor  Vehicle 
Drivers,”  conducted  by  Work  Systems 
Research,  Inc.  By  extending  the 
comment  period,  interested  parties  will 
be  given  an  opportunity  to  review  these 
abstracts. 

Authority:  49  U.S.C.  app.  2505;  49  U.S.C. 
3102  and  3102;  and  49  CFR  1.48. 

Issued  on:  September  18, 1992. 

T.  D.  Larson, 

Administrator. 

[FR  Doc.  92-23236  Filed  9-23-92;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

September  18, 1992. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  officer 
USDA,  OIRM,  room  404-W  Admin.  Bldg. 
Washington.  DC  20250  (202)  690-2118. 

Extension 

•  Foreign  Agricultural  Service 
FAS/Cooperator  Market  Development 

Program 

Monthly;  Annually 

State  or  local  governments;  Non-profit 
institutions;  3,562  responses;  77,422 
hours 

Sharon  L  McClure  (202)  720-432 7 

•  Agricultural  Marketing  Service 

7  CFR  Part  55 — Regulations  Governing 
the  Voluntary  Inspection  of  Egg 
Products  and  Grading 
On  occasion;  Weekly;  Daily 
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Business  or  other  for-profit;  Small 
businesses  or  organizations;  5,104 
responses;  840  hours 
C.  Shields  Jones,  Jr.  (202)  720-2153 

Reinstatement 

•  Rural  Electrification  Administration 
Prospective  Large  Power  Service 
REA  Form  170 
On  occasion 

Small  businesses  or  organizations;  75 
responses;  319  hours 
Daphne  L.  Brown  (202)  720-0736 

Larry  Roberson. 

Deputy  Departmental  Clearance  Officer. 
(FR  Doc.  92-23134  Filed  9-23-92:  8:45  am) 

BILLING  CODE  3410-01-M 


Forest  Service 

Exemption  of  Queen  Firaday  Timber 
Salvage  Project  From  Appeal 

agency:  Forest  Service,  Northern 
Region  USDA. 

ACTION:  Notification  that  a  timber 
salvage  project  designed  to  recover 
windstorm  damaged  timber  is  exempted 
from  appeals  under  provisions  of  36  CFR 
part  217. 

SUMMARY:  In  October  1991,  250  acres  of 
timber  in  the  Queen  Mountain  area  were 
blown  down  during  a  severe  windstorm. 
In  1992,  the  Bonners  Ferry  District 
Ranger  proposed  a  salvage  timber  sale 
project  to  recover  damaged  sawtimber 
in  the  affected  area.  The  District  Ranger 
has  determined,  through  an 
environmental  analysis  documented  in 
the  Queen  Firaday  Timber  Salvage 
Environmental  Assessment  (EA),  that 
there  is  good  cause  to  expedite  these 
actions  in  order  to  rehabilitate  National 
Forest  System  lands  and  recover 
damaged  resources.  Salvage  of 
commercial  sawtimber  within  the 
affected  area  must  be  accomplished 
quickly  to  avoid  further  deterioration  of 
sawtimber  and  to  reduce  the  risk  of 
catastrophic  wild  fire  and  spruce  bark 
beetle  infestation  that  could  damage 
adjacent  timbers  stands. 
effective  DATE:  Effective  on  September 
24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debbie  Henderson-Norton,  District 
Ranger.  Bonners  Ferry  Ranger  District, 
Idaho  Panhandle  National  Forest,  Route 
4,  Box  4880,  Bonners  Ferry,  ID  83805. 


SUPPLEMENTARY  INFORMATION:  Severe 
windstorms  in  the  fall  of  1991  damaged 
approximately  250  acres  of  timber  in  the 
Queen  Mountain  area.  In  July  1992,  the 
Bonners  Ferry  District  Ranger,  Idaho 
Panhandle  National  Forest,  proposed 
the  salvage  harvest  of  the  trees  blown 
down  by  the  windstorms.  The 
windthrown  timber  is  located  within 
lands  designated  as  suitable  for  timber 
management  and  assigned  to 
Management  Area  1  (Idaho  Panhandle 
Forest  Plan,  August  1987).  This  proposal 
was  designed  to  meet  the  following 
needs,  (a)  reduce  potential  for  spruce 
bark  beetle  infestations  in  adjacent 
healthy  timber  stands  by  implementing 
integrated  pest  management 
prescriptions,  (b)  reduce  wildfire  hazard 
by  reducing  fuel  loading,  (c)  rehabilitate 
timber  stands  that  are  understocked 
through  site  preparation  and  planting, 
and  (d)  salvage  merchantable  timber 
products  and  contribute  to  a  continuous 
supply  of  timber  by  recovering 
sawtimber  before  they  deteriorate  in 
value. 

An  interdisciplinary  team  was 
convened,  and  scoping  began  in  1992. 
Three  environmental  issues  were 
identified  and  were  the  basis  for  the 
environmental  analysis  disclosed  in  the 
EA.  The  interdisciplinary  team  utilized 
information  and  analysis  disclosed  in 
the  West  Moyie  Final  Environmental 
Impact  Statement  and  Record  of 
Decision  (June  14, 1991)  as  the  basis  for 
conducting  their  review.  This 
information  is  incorporated  by 
reference.  Two  alternatives  were 
analyzed;  no  treatment  (no  action)  and  a 
salvage  and  rehabilitation  proposal 
(proposed  action).  The  selected 
alternative  would  salvage  250  MBF  of 
dead  and  damaged  timber  from 
approximately  250  acres.  All  salvage 
areas  are  accessible  from  existing  roads; 
no  road  construction  or  reconstruction 
will  occur. 

The  salvage  timber  sale  project  is 
designed  to  accomplish  the  objectives  as 
quickly  as  possible  to  minimize  the  risk 
of  a  spruce  bark  beetle  epidemic,  reduce 
the  potential  for  catastrophic  wild  Fire 
and  to  recover  merchantable  sawtimber 
before  it  deteriorates  and  removal 
becomes  infeasible.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR  part  217 
are  being  followed.  Under  this 
Regulation  the  following  may  be  exempt 
from  appeal: 
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Decisions  related  to  rehabilitation  of 
National  Forest  Systems  lands  and  recovery 
of  Forest  Resources  from  natural  disasters  or 
other  natural  phenomena,  such  as  *  *  * 
severe  wind  *  *  *  when  the  Regional 
Forester  *  *  *  determines  and  gives  notice  in 
the  Federal  Register  that  good  causes  exists 
to  exempt  such  decisions  from  review  under 
this  part. 

Based  on  the  environmental  analysis 
documented  in  the  Queen  Firaday 
Salvage  Timber  Sale  EA  and  the  District 
Ranger’s  Decision  Notice  for  this 
project,  I  have  determined  that  good 
cause  exists  to  exempt  this  decision 
from  administrative  review.  Therefore, 
upon  publication  of  this  notice,  this 
project  will  not  be  subject  to  review 
under  36  CFR  part  217. 

Dated:  September  17, 1992. 

{ohn  M.  Hughes, 

Deputy  Regional  Forester  Northern  Region. 
|FR  Doc.  92-23041  Filed  9-23-92;  8:45  amj 

BILLING  CODE  3410-11-M 


Exemption  of  Uprcaring  Timber 
Salvage  Project  From  Appeal 

agency:  Forest  Service,  Northern 
Region,  USDA. 

ACTION:  Notification  that  a  timber 
salvage  project  designed  to  recover 
windstorm  damaged  timber  is  exempted 
from  appeals  under  provisions  of  36  CFR 
part  217. 

summary:  In  October  1991,  isolated 
pockets  of  timber  within  a  600-acre  area 
in  the  Hellroaring  and  Little  Hellroaring 
drainages  were  blown  down  during  a 
severe  windstorm.  In  1992,  the  Bonners 
Ferry  District  Ranger  proposed  a 
salvage  timber  sale  project  to  recover 
sawtimber  in  the  affected  area.  The 
District  Ranger  has  determined,  through 
an  environmental  analysis  documented 
in  the  Uproaring  Timber  Salvage 
Environmental  Assessment  (EA),  that 
there  is  good  cause  to  expedite  these 
actions  to  rehabilitate  National  Forest 
System  lands  and  to  recover  damaged 
resources.  Salvage  of  commercial 
sawtimber  within  the  affected  area  must 
be  accomplished  quickly  to  avoid 
further  deterioration  of  sawtimber  and 
reduce  the  risk  of  catastrophic  wild  fire 
and  spruce  bark  beetle  infestation  that 
could  damage  adjacent  timber  stands. 
EFFECTIVE  DATE:  September  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Henderson-Norton,  District 
Ranger,  Bonners  Ferry  Ranger  District, 
Idaho  Panhandle  National  Forest,  Route 
4,  Box  4860,  Bonners  Ferry,  ID  83805. 
SUPPLEMENTARY  information:  Severe 
windstorms  in  October  of  1991  damaged 


approximately  600  acres  of  timber 
within  the  Hellroaring  and  Little 
Hellroaring  drainages.  In  July  1992,  the 
Bonners  Ferry'  District  Ranger,  Idaho 
Panhandle  National  Forest,  proposed 
the  salvage  harvest  of  trees  blown  down 
by  the  windstorm.  The  windthrown 
timber  is  within  lands  designated  as 
suitable  for  timber  production  and 
assigned  to  Management  Area  1  (Idaho 
Panhandle  Forest  Plan,  August  1987). 

This  proposal  was  designed  to  meet  the 
following  needs:  (a)  Reduce  potential 
spruce  bark  beetle  infestations  in 
adjacent  healthy  timber  stands  by 
implementing  integrated  pest 
management  prescriptions,  (b)  reduce 
wild  fire  hazard  by  reducing  fuel 
loading,  (c)  rehabilitate  timber  stands 
that  are  understocked  through  site 
preparation  and  planting,  and  (d) 
salvage  merchantable  timber  products 
and  contribute  to  a  continuous  supply  of 
timber  by  recovering  sawtimber  before 
they  deteriorate  in  value. 

An  interdisciplinary  team  was 
convened,  and  scoping  began  in  1992. 
Three  environmental  issues  were 
identified  and  were  the  basis  for  the 
environmental  analysis  disclosed  in  the 
EA.  The  interdisciplinary  team  utilized 
information  and  analysis  disclosed  in 
the  West  Moyie  Final  Environmental 
Impact  Statement  and  Record  of 
Decision  (June  14, 1991)  as  the  basis  for 
conducting  their  review.  This 
information  is  incorporated  by 
reference.  Two  alternatives  were 
analyzed;  no  treatment  (no  action)  and  a 
salvage  and  rehabilitation  proposal 
(proposed  action).  The  selected 
alternative  would  salvage  500  MBF  of 
dead  and  damaged  timber  from 
approximately  600  acres.  All  salvage 
areas  are  accessible  from  existing  roads; 
no  road  construction  or  reconstruction 
will  occur. 

The  salvage  project  is  designed  to 
accomplish  the  objectives  as  quickly  as 
possible  to  minimize  the  risk  of  a  spruce 
bark  beetle  epidemic,  to  reduce 
potential  for  catastrophic  wild  fire  and 
to  recover  merchantable  sawtimber 
before  it  deteriorates  and  removal 
becomes  infeasible.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR  part  217 
are  being  followed.  Under  this 
Regulation  the  following  may  be  exempt 
from  appeal; 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
Forest  Resources  from  natural  disasters  or 
other  natural  phenomena,  such  as 
*  *  *  severe  wind  *  *  *  when  the  Regional 
Forester*  *  *  determines  and  gives  notice  in 
the  Federal  Register  that  good  causes  exists 
to  exempt  such  decisions  from  review  under 
this  part. 


Based  on  the  environmental  analysis 
documented  in  the  Uproaring  Timber 
Salvage  EA  and  the  District  Ranger’s 
Decision  Notice  for  this  project,  I  have 
determined  that  good  cause  exists  to 
exempt  this  decision  from 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  this  project 
will  not  be  subject  to  review  under  36 
CFR  part  217. 

Dated:  September  17, 1992. 

John  M.  Hughes, 

Deputy  Regional  Forester,  Northern  Region. 
[FR  Doc.  92-23052  Filed  9-23-92;  8:45  am) 

BILLING  CODE  3410-1 1-M 


Exemption  of  Blew  Spruce  Blowdown 
Timber  Salvage  Project  From  Appeal 

agency:  Forest  Service,  Northern 
Region,  USDA. 

action:  Notification  that  a  timber 
salvage  project  designed  to  recover 
windstorm  damaged  timber  is  exempted 
from  appeals  under  provisions  of  36  CFR 
part  217. 

summary:  during  1991,  severe 
windstorms  blew  down  or  damaged 
timber  in  a  700-acre  area  of  the  Spruce 
Creek  drainage.  In  1992,  the  Bonners 
Ferry  District  Ranger  proposed  a  timber 
salvage  project  to  recover  damaged 
sawtimber  in  the  affected  area.  The 
District  Ranger  has  determined,  through 
an  environmental  analysis  documented 
in  the  Blew  Spruce  Salvage 
Environmental  Assessment  (EA),  that 
there  is  good  cause  to  expedite  these 
actions  to  rehabilitate  National  Forest 
System  lands  and  recover  damaged 
resources.  Salvage  of  commercial 
sawtimber  within  the  affected  area  must 
be  accomplished  quickly  to  avoid 
further  deterioration  of  sawtimber  and 
reduce  the  risk  of  catastrophic  wild  fire 
and  spruce  bark  beetle  infestation  that 
could  damage  adjacent  timber  stands. 
effective  date:  Effective  on  September 
24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debbie  Henderson-Norton,  District 
Ranger,  Bonners  Ferry  Ranger  District, 
Idaho  Panhandle  National  Forest,  Route 
4,  Box  4860,  Bonners  Ferry,  ID  83805 
SUPPLEMENTARY  INFORMATION:  Severe 
windstorms  in  the  spring  and  fall  of  1991 
damaged  approximately  700  acres  of 
timber  within  the  Spruce  Creek 
drainage.  In  July  1992,  the  Bonners  Ferry 
District  Ranger,  Idaho  Panhandle 
National  Forest,  proposed  the  salvage 
harvest  of  the  trees  blown  down  by  the 
windstorms.  The  windthrown  timber  is 
located  within  lands  designated  as 
suitable  for  timber  production  as 
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assigned  to  Management  Area  1  (Idaho 
Panhandle  Forest  Plan,  August  1987). 

This  proposal  was  designed  to  meet  the 
following  needs,  (a)  reduce  potential 
spruce  bark  beetle  infestations  in 
adjacent  healthy  timber  stands  by 
implementing  integrated  pest 
management  prescriptions,  (b)  reduce 
wild  fire  hazard  by  reducing  fuel 
loading,  (c)  rehabilitate  timber  stands 
that  are  understocked  through  site 
preparation  and  planting,  and  (d) 
salvage  merchantable  timber  products 
and  contribute  to  a  continuous  supply  of 
timber  by  recovering  saw  timber  before 
they  deteriorate  in  value. 

An  interdisciplinary  team  was 
convened,  and  scoping  began  in  1992. 
Three  environmental  issues  were 
identified  and  were  the  basis  for  the 
environmental  analysis  disclosed  in  the 
EA.  The  interdisciplinary  team  utilized 
information  and  analysis  disclosed  in 
the  East  Moyie  EA  and  Decision  Notice 
(February  29, 1992)  as  the  basis  for 
conducting  their  review.  This 
information  is  incorporated  by 
reference.  Two  alternatives  were 
analyzed;  not  treatment  (no  action)  and 
a  salvage  and  rehabilitation  proposal 
(proposed  action).  The  selected 
alternative  would  salvage  700  MBF  of 
dead  and  damaged  timber  from 
approximately  700  acres.  All  salvage 
areas  are  accessible  from  existing  roads; 
no  road  construction  or  reconstruction 
will  occur. 

The  salvage  project  is  designed  to 
accomplish  the  objectives  as  quickly  as 
possible  to  minimize  the  risk  of  a  spruce 
bark  beetle  epidemic,  to  reduce 
potential  for  catastrophic  wildfire,  and 
to  recover  merchantable  sawtimber 
before  it  deteriorates  and  removal 
becomes  infeasible.  To  expedite 
implementation  of  this  decision, 
procedures  outlined  in  36  CFR  part  217 
are  being  followed.  Under  this 
Regulation  the  following  may  be  exempt 
from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
Forest  Resources  from  natural  disasters  or 
other  natural  phenomena,  such  as  *  *  * 
severe  wind  *  *  *  when  the  Regional 
Forester  *  *  *  determines  and  gives  notice  in 
the  Federal  Register  that  good  causes  exist  to 
exempt  such  decisions  from  review  under  this 
part 

Based  on  the  environmental  analysis 
documented  in  the  Blew  Spruce  Salvage 
Timber  Sate  EA  and  the  District 
Ranger’s  Decision  Notice  for  this 
project,  I  have  determined  that  good 
cause  exists  to  exempt  this  decision 
from  administrative  review.  Therefore, 
upon  publication  of  this  notice,  this 
project  will  not  be  subject  to  review 
under  36  CFR  part  217. 


Dated:  September  17, 1992. 

John  M.  Hughes, 

Deputy  Regional  Forester  Northern  Region. 
[FR  Doc.  92-23053  Filed  9-23-92:  8:45  am] 

BILUNG  CODE  3410-1 1-M 


Soil  Conservation  Service 

Second  Broad  River  Watershed  North 
Carolina 

AGENCY:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Second  Broad  River  Watershed, 
McDowell,  Rutherford,  and  Cleveland 
Counties,  North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 
Coy  A.  Garrett,  State  Conservationist, 
Soil  Conservation  Service,  4405  Bland 
Road,  suite  205,  Raleigh,  North  Carolina 
27609,  telephone  919/790-2888. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Coy  A.  Garrett,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
control.  The  planned  works  of 
improvement  include  a  single-purpose 
flood  control  structure,  originally 
planned  as  a  multiple-purpose 
(recreation  and  flood  control)  structure. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Coy  A.  Garrett.  State  Conservationist. 
4405  Bland  Road,  Raleigh,  North 
Carolina  27609. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 


taken  until  30  days  after  the  date  of  this 
publication  of  the  Federal  Register. 

Dated:  September  14, 1992. 

Coy  A.  Garrett, 

State  Conservationist. 

[FR  Doc.  92-23208  Filed  9-23-92;  8:45  am| 

BILLING  CODE  3410-16-M 


APPALACHIAN  STATES  LOW-LEVEL 
RADIOACTIVE  WASTE  COMMISSION 

Appalachian  States  Low-Level 
Radioactive  Waste  Commission; 
Meeting 

agency:  Appalachian  States  Low-Level 
Radioactive  Waste  Commission. 
action:  Open  meeting. 

summary:  The  Appalachian  States  Low- 
Level  Radioactive  Waste  Commission 
will  hold  a  meeting  on  November  6, 

1992.  The  meeting  is  open  to  the  public. 

DATES:  November  6, 1992,  9  a.m.-l  p.m. 
ADDRESSES:  Harrisburg  Hilton  and 
Towers,  One  North  Second  Street, 
Harrisburg,  Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  S.  Tenan,  Executive  Director,  207 
State  Street,  Harrisburg,  PA  17101,  717- 
234-6295. 

SUPPLEMENTARY  INFORMATION:  The 

Appalachian  States  Low-Level 
Radioactive  Waste  Commission 
(Commission)  was  established  by  the 
Appalachian  States  Low-Level 
Radioactive  Waste  Compact  Consent 
Act  (Pub.  L.  100-319.  May  19, 1988).  The 
Commission  represents  the  states  of 
Delaware,  Maryland  and  West  Virginia, 
and  the  Commonwealth  of  Pennsylvania 
to  assist  in  the  establishment  of  a 
regional  low-level  radioactive  waste 
disposal  facility  as  required  by  the  Low- 
Level  Radioactive  Waste  Policy 
Amendments  Act  (Pub.  L.  99-240, 
January  15, 1986). 

The  primary  purpose  of  this  meeting  is 
to  consider  a  contract  with  the 
Southeast  Compact  Commission  to 
continue  access  for  low-level 
radioactive  waste  (LLRW)  generators  in 
Delaware,  Maryland,  Pennsylvania  and 
West  Virginia  to  the  LLRW  disposal 
facility  in  Barnwell,  South  Carolina. 
Other  issues  to  be  discussed  include 
whether  to  assist  in  the  development  of 
an  inter-regional  agreement  to  ensure 
access  to  LLRW  processors  outside  the 
Appalachian  States  region,  and  to 
decide  whether  the  Commission  should 
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hire  a  financial  consultant  to  advise  on 
the  investment  of  Commission  funds. 
Marc  S.  Tenan, 

Executive  Director. 

[FR  Doc.  92-23202  Filed  9-23-92;  8:45  am] 

BILLING  CODE  0000-00-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Frederick  Components  International 
Ltd.;  Modification  of  Order  Denying 
Permission  To  Apply  For  or  Use 
Export  Licenses 

In  the  Matter  of:  Frederic  Components 
International  Ltd.  22020  Clarendon  Street 
Woodland  Hills,  California  91367. 

By  an  Order  entered  against  Frederick 
Components  International,  Ltd. 
(hereinafter  referred  to  as  Frederick 
Components)  on  May  20, 1992  and 
published  on  May  29, 1992  in  the  Federal 
Register  (57  FR  22709), 1  Frederick 
Components  was  denied  all  U.S.  export 
privileges  until  July  23,  2001,  as  more 
particularly  described  therein.  In  that 
Order,  the  address  for  Frederick 
Components  was  given  as:  20806 
Plummer  Street,  Chatsworth,  California 
91311. 

The  purpose  of  this  modification  is  to 
note  that  Frederick  Components  has 
relocated,  and  its  current  address  is: 
22020  Clarendon  Street 
Woodland  Hills,  California  91367 
In  all  other  respects,  the  Order  of  May 
20, 1992  remains  in  full  force  and  effect 
until  July  23,  2001. 

A  copy  of  this  Order  shall  be 
delivered  to  Frederick  Components.  This 
Order  shall  be  published  in  the  Federal 
Register 

Dated:  September  15, 1992. 

Iain  S.  Baird, 

Director,  Office  of  Export  Licensing. 

[FR  Doc.  92-23121  Filed  9-23-92;  8:45  am) 

BILLING  CODE  3510-DT-M 


International  Trade  Administration 
[A-4 12-809] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Sulfur  Dyes, 
Including  Sulfur  Vat  Dyes,  From  the 
United  Kingdom 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


’  The  caption  of  the  Order  was  corrected  by  an 
Order  dated  ]uly  9, 1992  and  published  on  July  22, 
1992  in  the  Federal  Register,  (57  FR  32520). 


EFFECTIVE  DATE:  September  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shawn  Thompson,  Office  of 
Antidumping  Investigations, 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone  (202) 
377-1776. 

PRELIMINARY  DETERMINATION:  We 

preliminarily  determine  that  sulfur  dyes, 
including  sulfur  vat  dyes,  from  the 
United  Kingdom  are  being,  or  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value,  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act):  The  estimated  margins  are  shown 
in  the  “Suspension  of  Liquidation” 
section  of  this  notice.  We  also 
preliminarily  determine  that  critical 
circumstances  do  not  exist. 

Case  History 

Since  the  notice  of  initiation  on  April 
30, 1992  (57  FR  19600,  May  7, 1992);  the 
following  events  have  occurred. 

On  May  26, 1992,  the  International 
Trade  Commission  (ITC)  issued  an 
affirmative  preliminary  determination. 

On  June  1, 1992  the  Department 
presented  its  questionnaire  to  James 
Robinson  Limited  (JR),  which  accounted 
for  at  least  60  percent  of  sales  to  the 
United  States  during  the  period  of 
investigation  (POI),  in  accordance  with 
19  CFR  353.42(b). 

JR  submitted  a  response  to  section  A 
of  the  questionnaire  on  June  15, 1992, 
and  a  response  to  sections  B  and  C  of 
the  questionnaire  on  July  20, 1992.  On 
August  5  and  28,  we  issued 
supplemental  questionnaires  to  JR.  We 
received  the  responses  to  these 
questionnaires  on  August  19  and 
September  3, 1992. 

On  August  31, 1992,  JR  requested  that 
the  Department  determine  that  there  are 
two  classes  or  kinds  of  merchandise 
under  investigation,  solubilized  sulfur 
dyes  and  conventional  sulfur  dyes.  JR 
further  requested  that  the  Department 
rescind  the  investigation  with  respect  to 
solubilized  sulfur  dyes,  because 
petitioner  has  not  made  a  less  than-fair- 
value  allegation  regarding  this  category 
of  merchandise,  or,  at  a  minimum, 
calculate  a  separate  deposit  rate  for 
each  category.  Due  to  the  late  date  on 
which  these  requests  were  received, 
however,  we  were  unable  to  adequately 
consider  them  for  our  preliminary 
determination.  However,  we  will  make  a 
determination  on  these  matters  by  the 
time  of  the  final  determination. 

Scope  of  Investigation 

The  merchandise  subject  to  this 
investigation  is  sulfur  dyes,  including 


sulfur  vat  dyes.  Sulfur  dyes  are 
synthetic,  organic,  coloring  matter 
containing  sulfur.  Sulfur  dyes  are 
obtained  by  high  temperature 
sulfurization  of  organic  material 
containing  hydroxy,  nitro  or  amino 
groups,  or  by  reaction  of  sulfur  and/or 
alkaline  sulfide  with  aromatic 
hydrocarbons.  For  purposes  of  this 
investigation,  sulfur  dyes  include,  but 
are  not  limited  to,  sulfur  vat  dyes  with 
the  following  color  index  numbers:  Vat 
Blue  42,  43,  44,  45,  46,  47,  49,  and  50  and 
Reduced  Vat  Blue  42  and  43.  Sulfur  vat 
dyes  also  have  the  properties  described 
above.  All  forms  of  sulfur  dyes  are 
covered,  including  the  reduced  (leuco)  or 
oxidized  state,  presscake,  paste, 
powder,  concentrate,  or  so-called  "pre- 
reduced,  liquid  ready-to-dye”  forms.  The 
sulfur  dyes  subject  to  this  investigation 
of  classifiable  under  subheadings 
3204.15.10,  3204,15,20,  3204.15.30, 
3204.15.35,  3204.15.40,  3204.15.50, 
3204.19.30,  3204.19.40  and  3204.19.50  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  POI  is  November  1, 1991,  through 
April  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  for  purposes  of 
the  preliminary  determination  that  the 
product  covered  by  this  investigation 
comprises  a  single  category  of  "such  or 
similar”  merchandise.  Where  there  were 
no  sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  made  similar  merchandise 
comparisons  on  the  basis  of:  (1) 

Category  [i.e.,  conventional  or  vat);  (2) 
color;  (3)  color  index  number,  (4)  type; 

(5)  form;  and  (6)  strength.  We  made 
adjustments  for  differences  in  the 
physical  characteristics  of  the 
merchandise,  in  accordance  with  section 
773(a)(4)(C)  of  the  Act. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  sulfur 
dyes,  including  sulfur  vat  dyes,  from  the 
United  Kingdom  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price” 
and  "Foreign  Market  Value”  sections  of 
this  notice. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
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Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter’s  sales  price 
methodology  was  not  otherwise 
indicated. 

We  reclassified  certain  sales  to  a  UK- 
based  trading  company,  reported  in  the 
home  market  sales  listing,  as  U.S.  sales 
because  JR  had  knowledge  that  the 
ultimate  destination  of  the  merchandise 
was  the  United  States. 

We  calculated  purchase  price  based 
on  packed  prices  to  unrelated 
customers.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight 
and  air  freight  to  the  customer’s 
destination.  We  also  made  deductions, 
where  appropriate,  for  rebates. 

In  accordance  with  section 
772(d)(1)(C)  of  the  Act.  we  added  to  the 
USP  the  amount  of„value-added  tax 
(VAT)  that  would  have  been  collected  if 
the  merchandise  had  not  been  exported. 
Regarding  the  reclassified  sales,  JR 
claimed  that  it  did  not  receive  a  rebate 
of  the  VAT  amounts  actually  collected 
on  those  sales.  Accordingly,  we  made  no 
adjustment  for  VAT  in  those  instances 
because  we  determined  that  no 
adjustment  was  called  for  under  section 
772(d)(1)(C)  of  the  Act. 

Finally,  in  accordance  with  section 
772(d)(1)(B)  of  the  Act.  JR  claimed  an 
adjustment  to  USP  for  the  amount  of 
U.K.  customs  duty  not  collected  on 
imports  of  dinitrochlorobenzene 
(DNCB),  a  material  used  to  make  sulfur 
dyes,  by  reason  of  exportation  of  the 
finished  product.  However,  we  find  that 
no  duty  on  imports  of  DNCB  was 
actually  paid,  whether  used  for 
merchandise  sold  in  the  home  market  or 
for  export.  Accordingly,  there  was  no 
actual  liability  for  the  duty.  Thus,  this 
was  not  a  duty  which  was  rebated  or 
not  collected  by  reason  of  exportation, 
and,  accordingly,  it  does  not  qualify  as 
an  adjustment  under  section  772(d)(1)(B) 
of  the  Act. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  sulfur  dyes, 
including  sulfur  vat  dyes,  in  the  home 
market  to  serve  as  viable  basis  for 
calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  sulfur 
dyes,  including  sulfur  vat  dyes,  to  the 
volume  of  third  country  sales  of  the 
same  products,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  JR  had  a 
viable  home  market  with  respect  to 
sales  of  sulfur  dyes,  including  sulfur  vat 
dyes,  during  the  POI. 

In  accordance  with  19  CFR  353.58,  we 
compared  U.S.  sales  to  home  market 
sales  made  at  the  same  level  of  trade, 
where  possible. 


We  calculated  FMV  based  on  packed 
prices  charged  to  unrelated  customers  in 
the  home  market.  We  made  deductions, 
where  appropriate,  for  inland  freight. 

We  deducted  home  market  packaging 
costs  and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(1)  of  the 
Act. 

Pursuant  to  19  CFR  353.56,  we  made 
circumstance-of-sale  adjustments, 
where  appropriate,  for  differences  in 
credit  expenses  and  credit  insurance 
expenses.  We  recalculated  home  market 
credit  expense  for  those  sales  for  which 
payment  had  not  been  received  as  of  the 
filing  of  the  August  19  deficiency 
response  using  the  short-term  interest 
rate  reported  by  JR. 

In  addition  to  imputed  credit  expense 
on  the  sale,  JR  reported  an  imputed 
credit  expense  related  to  the 
prepayment  of  VAT  in  the  United 
Kingdom.  We  disallowed  an  adjustment 
for  this  expense  because  it  is  not  the 
Department’s  practice  to  analyze  each 
opportunity  cost  involved  in  maintaining 
receivables  and  payables  in  the 
ordinary  course  of  a  company’s 
business.  We  also  made  a  circumstance- 
of-sale  adjustment  for  differences  in  the 
amount  of  VAT,  where  appropriate. 
Further,  we  made  an  adjustment  for 
physical  differences  in  the  merchandise, 
where  appropriate,  in  accordance  with 
19  CFR  353.57. 

Finally,  before  submitting  its 
questionnaire  response,  JR  requested 
that  it  be  allowed  to  provide 
abbreviated  sales  data  for  home  market 
products  which  it  claimed  were  too 
dissimilar  to  be  matched  to  U.S.  sales. 
Based  on  this  claim,  we  instructed  JR  to 
report  only  the  total  quantity  and 
average  price  of  each  home  market 
product  which  would  not  be  matched,  as 
well  as  the  product  characteristics 
coding  for  each  of  these  products.  We 
requested  the  product  characteristics 
coding  in  order  to  ensure  that  JR  and 
correctly  reported  its  matches  as  well  as 
its  home  market  sales  of  similar 
merchandise. 

After  receiving  this  information,  we 
found  that  JR  had  incompletely  reported 
both  its  product  matches  and  its  home 
market  sales.  Specifically,  we  found  that 
for  five  of  the  products  sold  in  the  U.S. 
market,  there  were  several  home  market 
products  which  were  equally  similar 
with  respect  to  the  criteria  set  forth  in 
Appendix  V  of  the  questionnaire;  JR  had 
matched  in  its  concordance  only  one  of 
these  home  market  products  to  each  of 
the  U.S.  products  in  question  and  had 
reported  only  the  sales  of  the  products 
in  its  concordance  in  its  home  market 
sales  listing. 

JR  submitted  a  revised  product 
concordance  and  home  market  sales 


listing  in  September  3, 1992.  However, 
we  determined  that  this  information  was 
received  too  late  to  use  in  this 
preliminary  determination.  Accordingly, 
we  have  used  best  information  available 
(BIA)  to  determine  the  FMV  for  these 
home  market  sales.  As  BIA,  we  used  the 
average  price  reported  for  each  of  these 
products  in  question,  reduced  by  the 
lowest  amount  of  each  charge  or 
adjustment  reported  in  the  home  market 
sales  listing.  We  determined  that  this 
amount  would  represent  the  minimum 
amount  of  selling  expenses  that  JR 
would  have  incurred  on  these  sales. 

Also  as  BIA,  we  added  to  FMV  the 
highest  difference  in  merchandise 
adjustment  for  any  of  the  sales  reported. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Critical  Circumstances 

Petitioner  alleges  that  “critical 
circumstances"  exist  with  respect  to 
imports  of  sulfur  dyes,  including  sulfur 
vat  dyes,  from  the  United  Kingdom. 
Section  733(e)(1)  of  the  Act  provides  that 
critical  circumstances  exist  if  we 
determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that: 

(A)  (i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

We  normally  consider  either  an 
outstanding  antidumping  order  in  the 
United  States  or  elsewhere  on  the 
subject  merchandise,  or  margins  of  25 
percent  or  more  sufficient  to  impute 
knowledge  of  dumping  under  section 
733(e)(1)(A)  of  the  Act.  Since  there  are 
no  outstanding  antidumping  orders  on 
sulfur  dyes,  including  sulfur  vat  dyes, 
from  the  United  Kingdom,  and  the 
preliminarily-determined  dumping 
margin  for  JR  and  all  other  exporters  is 
less  than  25  percent,  we  cannot  impute 
knowledge  under  section  733(e)(1)(A)  of 
the  Act.  Since  the  criteria  necessary  to 
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find  the  existence  of  critical 
circumstances  under  section  733(e)(1)(A) 
are  not  present,  we  do  not  need  to 
determine  whether  imports  of  subject 
merchandise  have  been  massive  over  a 
relatively  short  period. 

Therefore,  in  accordance  with  section 
733(e)(1)(A)  of  the  Act.  we  preliminarily 
determine  that  critical  circumstances  do 
not  exist  with  respect  to  imports  of 
sulfur  dyes,  including  sulfur  vat  dyes, 
from  the  United  Kingdom. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  sulfur  dyes,  including  sulfur 
vat  dyes,  from  the  United  Kingdom  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Manufacturer/producer/exporter 

Weighted- 

average 

margin 

percentage 

19  93 

All  others . . 

1993 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  October  26, 
1992,  and  rebuttal  briefs  no  later  than 
November  2, 1992.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  give  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  November  6, 1992,  at  9:30  a.m.  at 
the  U.S.  Department  of  Commerce, 

Room  3708, 14th  Street  and  Constitution 


Avenue,  NW„  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten  days 
of  the  publication  of  this  notice  in  the 
Federal  Register.  Requests  should 
contain:  (1)  The  party’s  name,  address, 
and  telephone  number:  (2)  the  number  of 
participants;  and  (3)  a  list  of  the  issues 
to  be  discussed.  In  accordance  with  19 
CFR  353.38(b),  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  CFR  353.15. 

Dated:  September  17, 1992. 

Rolf  Th.  Lundberg,  Jr., 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-23249  Filed  9-23-92:  8:45  am] 
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Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Sulfur  Dyes, 
Including  Sulfur  Vat  Dyes,  From  the 
People’s  Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  September  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stefanie  Amadeo,  Office  of  Antidumping 
Investigations,  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230: 
telephone  (202)  377-1174. 
SUPPLEMENTARY  INFORMATION:  We 
preliminarily  determine  that  sulfur  dyes, 
including  sulfur  vat  dyes,  from  the 
People’s  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  ACt 
of  1930,  as  amended  (the  Act).  The 
estimated  martins  are  shown  in  the 
“Suspension  of  Liquidation”  section  of 
this  notice.  We  have  also  determined 
that  critical  circumstances  exist. 

Case  History 

Since  the  notice  of  initiation  on  April 
30, 1992  (57  FR  19600,  May  7, 1992),  the 
following  events  have  occurred. 

On  May  22, 1992,  we  sent  letters  to  the 
PRC  government  requesting  a  list  of  all 
known  exporters  of  the  subject 
.  merchandise. 


On  May  22, 1992,  we  sent  a  letter  to 
the  PRC  embassy  and  petitioner 
requesting  that  they  address  the  issues 
of:  (1)  Whether  we  should  continue  to 
treat  the  PRC  as  a  non-market  economy 
country  (NME),  or  (2)  whether  available 
information  would  permit  the 
Department  to  determine  foreign  market 
value  (FMV)  under  section  773(a)  of  the 
Act. 

On  May  26, 1992,  the  International 
Trade  Commission  (ITC)  issued  an 
affirmative  preliminary  determination. 

On  June  23, 1992,  the  Department 
presented  its  questionnaire  to  the 
Ministry  of  Foreign  Economic  Relations 
&  Trade,  in  the  PRC  who,  as  a 
responsible  representative  of  the  PRC 
government;  was  deemed  the  proper 
recipient  of  the  questionnaire.  The 
Government  of  the  PRC  has  not 
responded  to  this  questionnaire. 

On  July  2, 1992,  Kwong  Fat  Hong 
Chemicals,  Ltd.,  (KFC),  a  Hong  Kong 
company,  requested  a  questionnaire  in 
the  above-referenced  investigation.  On 
July  7, 1992,  Sinochem  Shandong  Import 
and  Export  Corp.  (Shandong)  and 
Sinochem  International  Chemicals 
Company,  Ltd.  (SICC),  also  requested 
copies  of  the  Department’s  June  23, 1992, 
questionnaire  and  requested  an 
extension  for  the  submission  of 
questionnaire  responses.  All  three 
companies  stated  that  they  qualified  for 
separate  antidumping  duty  margins. 
Based  on  these  requests,  we  specified 
that  each  company  would  be  considered 
as  an  independent  respondent  only  if  it 
could  demonstrate  that  it  qualified  for 
separate  rates  in  the  test  enunciated  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People ’s  Republic  of  China.  56  FR  20588 
(May  6, 1991)  ["Sparklers").  Moreover, 
we  stated  that  we  would  consider  these 
three  companies  as  voluntary 
respondents  because  the  Government  of 
the  PRC  was  the  primary  respondent  to 
our  June  23, 1992,  questionnaire.  We 
further  stated  that  as  voluntary 
respondents,  we  would  only  consider 
the  responses  of  the  three  companies  to 
the  extent  possible. 

On  July  8, 1992,  the  Department 
extended  the  due  date  for  KFC’s 
response  to  August  10, 1992,  and  for 
Shandong  and  SICC  to  August  17, 1992. 

KFC  submitted  a  response  to  Sections 
A.  B,  C,  and  D,  and  Attachments  I  and  II 
of  the  Department’s  questionnaire  on 
August  11, 1992.  KFC  resubmitted  a 
revised  Section  D  and  Attachment  II  of 
the  Department’s  questionnaire  on 
August  12, 1992.  On  August  13, 1992, 
KFC  submitted  a  revised  narrative 
portion  to  Section  A  of  its  August  11. 
1992,  response.  Shandong  and  SICC 
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submitted  their  responses  to  Sections  A, 
C,  and  D,  and  Attachments  1  and  II  of 
the  Department’s  questionnaire  on 
August  17, 1992.  On  August  18, 1992, 

SICC  submitted  revised  pages  on  its 
Sections  C  and  D  August  17, 1992, 
responses. 

On  August  19, 1992,  Dalian  Chemicals 
Import  and  Export  Corporation  (Dalian) 
requested  that  it  be  a  respondent  in  the 
above-referenced  investigation  and  on 
August  24, 1992,  submitted  a  response. 
On  August  28, 1992,  we  returned 
Dalian’s  unsolicited  August  24, 1992, 
submission.  We  stated  that  we  would 
not  consider  Dalian  a  voluntary 
respondent  for  the  purposes  of  the 
above-reference  investigation  because 
(1)  it  was  too  late  in  the  investigation  to 
consider  another  respondent  and  (2)  the 
administrative  burden  would  be  too 
great. 

On  August  21, 1992,  KFC  submitted 
revised  Sections  B  and  C  Appendices  for 
its  August  11, 1992,  response.  On  August 
21, 1992,  we  issued  a  supplemental 
questionnaire  to  KFC.  On  August  24, 
1992,  we  issued  supplemental 
questionnaires  to  Shandong  and  SICC. 
We  received  KFC’s  responses  to  the 
supplemental  questionnaire  on  August 
28,  and  September  4, 1992.  On 
September  8, 1992,  we  received  SICC's 
and  Shandong’s  responses  to  the 
supplemental  questionnaires, 
respectively. 

On  August  28, 1992,  we  issued  another 
supplemental  questionnaire  to  KFC, 
Shandong,  and  SICC.  We  received  the 
response  to  this  questionnaire  on 
September  4, 1992.  On  September  3, 

1992,  KFC  submitted  comments 
regarding  its  status  as  an  intermediate- 
country  exporter. 

On  August  31, 1992,  we  provided  all 
interested  parties  in  this  investigation 
the  opportunity  to  submit  any  publicly 
available  published  information 
(published  material)  for  the  Department 
to  consider  using  to  value  factors  of 
production  in  this  investigation. 

On  September  3, 1992,  the  Department 
requested  information  from  the  PRC 
government  regarding  the  Issue  of 
government  control  of  the  sulfur  dyes 
industry. 

Scope  of  Investigation 

The  merchandise  subject  to  this 
investigation  is  sulfur  dyes,  including 
sulfur  vat  dyes.  Sulfur  dyes  are 
synthetic,  organic,  coloring  matter 
containing  sulfur.  Sulfur  dyes  are 
obtained  by  high  temperature 
sulfurization  of  organic  material 
containing  hydroxy,  nitro  or  amino 
groups,  or  by  reaction  of  sulfur  and/or 
alkaline  sulfide  with  aromatic 
hydrocarbons.  For  purposes  of  this 


investigation,  sulfur  dyes  include,  but 
are  not  limited  to,  sulfur  vat  dyes  with 
the  following  color  index  numbers:  Vat 
Blue  42,  43,  44,  45,  46,  47,  49,  and  50  and 
Reduced  Vat  Blue  42  and  43.  Sulfur  vat 
dyes  also  have  the  properties  described 
above.  All  forms  of  sulfur  dyes  are 
covered,  including  the  reduced  (leuco)  or 
oxidized  state,  presscake,  paste, 
powder,  concentrate,  or  so-called  “pre¬ 
reduced,  liquid  ready-to-dye”  forms.  The 
sulfur  dyes  subject  to  this  investigation 
are  classifiable  under  subheadings 
3204.15.10,  3204.15.20,  3204.15.30, 
3204.15.35,  3204.15.40,  3204.15.50, 
3204.19.30,  3204.19.40  and  3204.19.50  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  POI  is  November  1, 1991,  through 
April  30, 1992. 

Separate  Rates 

In  their  August  17, 1992,  submissions, 
SICC  and  Shandong  argued  that 
separate,  company-specific  rates  should 
be  calculated  in  this  investigation.  SICC 
and  Shandong  stated  that  there  is  no 
central  government  control  of  either 
company  and  that  each  is  an 
independent  legal  entity  that  has  control 
over  its  own  pricing  decisions. 
Furthermore,  both  respondents  stated 
that,  as  independent  legal  organizations, 
each  conduct  its  own  operations,  is 
responsible  for  its  own  profits  and 
losses,  and  possesses  its  own 
management,  business,  and  finances 
independent  from  all  other  companies, 
including  China  National  Chemicals 
Import  and  Export  Corp.  SICC  also 
stated  that  it  maintains  its  own  financial 
statements  and  pays  corporate  taxes 
based  on  its  own  revenue. 

As  stated  in  Sparklers ,  we  will  issue 
separate  rates  if  a  respondent  can 
demonstrate  both  a  de  jure  and  de  facto 
absence  of  central  control.  Evidence 
supporting,  though  not  requiring,  a 
finding  of  de  jure  absence  of  central 
control  would  include:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter’s  business  and 
export  licenses;  and  (2)  any  legislative 
enactments  devolving  central  control 
with  respect  to  export  trading 
companies.  Evidence  supporting  a 
finding  of  de  facto  absence  of  central 
control  with  respect  to  exports  would 
include:  (1)  Whether  each  exporter  sets 
its  own  export  prices  independently  of 
the  government  and  other  exporters;  and 
(2)  whether  each  exporter  can  keep  the 
proceeds  from  its  sales. 


When  we  apply  these  four  criteria,  the 
evidence  in  the  record  submitted  by 
respondents  supports  a  finding  that  both 
SICC  and  Shandong  are  entitled  to  their 
own  rates.  Therefore,  for  purposes  of  the 
preliminary  determination,  we  have 
calculated  company-specific  rates  for 
SICC  and  Shandong. 

However,  or  final  decision  on  the 
separate  rate  issue  will  depend  upon 
successful  verification  of  the  factual 
assertions  made  by  respondents  and 
relied  upon  here.  (For  our  analysis  of  the 
information  on  the  record,  see  our 
Concurrence  Memorandum ,  dated 
September  17, 1992.) 

We  preliminarily  determined  that  KFC 
is  covered  under  19  CFR  353.47, 
concerning  intermediate  country  of 
exportation,  and  thus  is  a  separate 
respondent  with  a  separate  antidumping 
duty  margin  (See  below). 

Since  SICC  and  Shandong  were  the 
only  exporters  of  the  subject 
merchandise  in  the  PRC  to  respond  to 
our  questionnaire,  we  have  no  evidence 
that  any  of  the  other  known  exporters 
are  independent  from  either  each  other 
or  the  government.  Unless  a  respondent 
demonstrates  entitlement  to  a  separate, 
company-specific  rate  pursuant  to  the 
test  enunciated  in  Sparklers,  we 
presume  that  all  respondents  are  related 
and  subject  to  a  single  rate.  See,  e.g., 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Carbon 
Steel  Butt-  Weld  Pipe  Fittings  From  the 
People’s  Republic  of  China,  56  FR  66831 
(December  26, 1991).  Because  the  PRC 
government  did  not  respond  to  our 
questionnaire,  for  purposes  of  the 
preliminary  determination,  in 
accordance  with  section  776(c)  of  the 
Act,  we  used  the  best  information 
available  (BIA)  when  calculating  the 
"All  Other”  rate. 

In  determining  what  rate  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  may  assign  lower  rates  for 
those  respondents  who  cooperated  in  an 
investigation  and  rates  based  on  more 
adverse  assumptions  for  those 
respondents  who  did  not  cooperate  in 
an  investigation.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Aspheric  Ophthalmoscopy- 
Lenses  from  Japan,  57  IT?  6703,  6704 
(February  27, 1992).  According  to  the 
Department’s  two-tiered  BIA 
methodology  outlined  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  the  Federal  Republic 
of  Germany,  Italy,  fopan,  Romania, 
Sweden,  Thailand,  and  the  United 
Kingdom,  54  FR  18992, 19033  (May  3, 
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1989),  when  a  company  refuses  to 
provide  the  information  requested  in  the 
form  required,  or  otherwise  significantly 
impedes  the  Department’s  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (1) 
the  margin  alleged  in  the  petition,  or  (2) 
the  highest  calculated  rate  of  any 
respondent  in  the  investigation.  The 
dumping  margin  calculated  for  SICC 
was  higher  than  117.18  percent,  the 
recalculated  petition  rate.  Therefore,  as 
BIA,  the  dumping  margin  assigned  to  all 
ether  exporters  who  did  not  cooperate 
in  this  investigation  is  the  rate 
calculated  for  SICC,  which  is  210.35 
percent,  the  highest  calculated  rate  for 
any  respondent  in  this  investigation. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  sulfur 
dyes,  including  sulfur  vat  dyes,  from  the 
PRC  to  the  United  States  were  made  at 
less  than  fair  value,  we  compared#the 
United  States  price  (USP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
“United  States  Price"  and  "Foreign 
Market  Value”  sections  of  this  notice. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter’s  sales  price 
methodology,  in  those  instances,  was 
not  otherwise  indicated. 

For  Shandong  and  SICC,  we 
calculated  purchase  price  based  on 
packed  c.i.f.  prices  from  the  respective 
trading  companies  to  unrelated 
customers.  We  made  deductions,  were 
appropriate,  for  foreign  inland  freight, 
ocean  freight,  and  marine  insurance.  We 
also  made  deductions  for  a  trade 
discount.  Since  neither  Shandong  nor 
SICC  indicated  what  mode  of 
transportation  was  used  for  foreign 
inland  freight  from  the  factory  to  the 
port,  as  BIA,  we  used  the  highest  inland 
freight  amount  in  the  PRC  calculated  for 
the  distances  from  factory  to  port  for 
Shandong  and  SICC,  respectively.  The 
inland  freight  expense  was  based  on  a 
quoted  truck  freight  rate  contained  in  a 
public,  June  1992,  cable  from  the  U.S. 
Embassy  in  India. 

For  KFC,  we  calculated  purchase  price 
based  on  packed  c.i.f.  prices  from  KFC 
to  unrelated  customers.  We  deducted 
foreign  inland  freight,  ocean  freight, 
marine. insurance,  drayage,  other 
expenses,  and  a  third  party  surcharge. 
Since  KFC  did  not  report  its  inland 
freight  expense,  as  BIA,  we  used  the 
inland  freight  amount  used  in  the 
petition  for  this  investigation. 


Foreign  Market  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
FMV  using  a  factors  of  production 
methodology  if  (1)  the  merchandise  is 
exported  from  an  NME,  and  (2)  the 
information  does  not  permit  the 
calculation  of  FMV  using  home  market 
prices,  third  country  prices,  or 
constructed  value  under  section  773(a) 
of  the  Act. 

In  past  cases  ( e.g Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Chrome-Plated  Lug  Nuts 
from  the  People's  Republic  of  China,  56 
FR  46153  (September  10, 1991)  [Lug 
Nuts),  and  Sparklers),  and  indeed  in 
every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME.  In  this 
case,  none  of  the  parties  to  this 
proceeding  has  suggested  that  the  PRC 
is  no  longer  an  NME.  However, 
respondents  claim  that  their  raw 
material  and  labor  inputs  used  in  the 
production  of  subject  merchandise  are 
market  driven,  and,  therefore,  that  the 
sulfur  dyes,  including  sulfur  vat  dyes, 
industry  in  the  PRC  is  a  market-oriented 
industry. 

The  Department  has  previously 
interpreted  section  773(c)(1)(B)  of  the 
Act  to  mean  that  FMV  can  be  based  on 
the  NME  exporter’s  prices  or  costs, 
despite  the  fact  that  the  country  may 
otherwise  be  considered  an  NME,  if 
sufficient  market  forces  are  at  work 
[see,  Lug  Nuts  and  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Oscillating  Fans  and  Ceiling  Fans  from 
the  People's  Republic  of  China,  56  FR 
55271  (October  25, 1991)  (Fans). 

However,  as  stated  in  our  recent 
notices  of  initiation  for  two 
countervailing  duty  investigations  (see, 
Initiation  of  Countervailing  Duty 
Investigation:  Oscillating  Fans  and 
Ceiling  Fans  from  the  he  People’s 
Republic  of  China,  56  FR  57616 
(November  13, 1991)  and  Initiation  of 
Countervailing  Duty  Investigation: 
Chrome-Plated  Lug  Nuts  from  the 
People's  Republic  of  China,  57  FR  877 
(January  9, 1992),  the  Department 
determined  that  it  must  reconsider  the 
appropriateness  of  the  specific  approach 
established  in  Lug  Nuts  and  Fans.  In  the 
Amendment  to  Final  Determination  of 
Sales  at  Less  than  Fair  Value  and 
Amendment  to  Antidumping  Duty 
Order:  Chrome-Plated  Lug  Nuts  from  the 
People's  Republic  of  China,  57  FR  15052 
(April  24. 1992),  we  developed  the 
following  criteria  for  determining 
whether  a  market-oriented  industry 
exists  in  an  economy  which  will 
otherwise  be  considered  non-market: 


•  For  merchandise  under  investigation, 
there  must  be  virtually  no  government 
involvement  in  setting  prices  or  amounts  to 
be  produced.  For  example,  state-required 
production  of  the  merchandise,  whether  for 
export  or  domestic  consumption  in  the  non- 
market  economy  country  would  be  an  almost 
insuperable  barrier  to  finding  a  market- 
oriented  industry. 

•  The  industry  producing  the  merchandise 
under  investigation  should  be  characterized 
by  private  or  collective  ownership.  There 
may  be  state-owned  enterprises  in  the 
industry  but  substantial  state  ownership 
would  weigh  heavily  against  finding  a 
market-oriented  industry. 

•  Market-determined  prices  must  be  paid 
for  all  significant  inputs,  whether  material  or 
non-material,  and  for  an  all  but  insignificant 
proportion  of  all  the  inputs  accounting  for  the 
total  value  of  the  merchandise  under 
investigation.  For  example,  an  input  price  will 
not  be  considered  market-determined  if  the 
producers  of  the  merchandise  under 
investigation  pay  a  state-set  price  for  the 
input  or  if  the  input  is  supplied  to  the  - 
producers  at  government  direction.  Moreover, 
if  there  is  any  state-required  production  in 
the  industry'  producing  the  input,  the  share  of 
state-required  production  must  be 
insignificant. 

If  these  conditions  are  not  met, 
pursuant  to  19  CFR  353.52,  the  producers 
of  the  merchandise  under  investigation 
will  be  treated  as  non-market  economy 
producers,  and  FMV  will  be  calculated 
by  using  prices  and  costs  from  a 
surrogate  country,  in  accordance  with 
section  773(c)  (3)  and  (4)  of  the  Act. 

Respondents  maintain  that  the  prices 
at  which  the  factories  purchase  their 
inputs  for  sulfur  dyes  are  not  subject  to 
state  control  and  are  market-driven. 
Respondents  state  that  there  are  no 
restrictions  on  any  of  the  inputs  used  to 
make  the  subject  merchandise,  that 
prices  and  quantities  are  freely 
negotiated  for  all  inputs,  and  that  there 
are  no  ceiling  or  guidance  prices  for  any 
of  the  inputs.  Respondents  claim  that 
their  suppliers  retain  their  profits,  that 
factor  decisions  are  not  subject  to 
review  by  any  government  entity,  that 
loans  are  obtained  at  market  rates,  and 
that  there  are  no  restrictions  on  labor. 

Neither  Shandong  nor  SICC  supplied 
the  prices  at  which  Handan  and  Tainjin, 
their  suppliers,  purchase  their  inputs  in 
time  to  be  considered  for  purposes  of 
the  preliminary  determination. 
Furthermore,  respondents  have  not 
adequately  described  the  pricing 
policies  and  possible  government 
restrictions  on  their  sources  of  energy: 
Water,  electricity,  and  coal.  Neither 
respondent  submitted  pricing 
information  with  regard  to  energy  inputs 
in  a  timely  fashion  for  use  in  the 
preliminary  determination.  Also,  we 
require  further  substantiation  for  several 
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of  respondents’  assertions,  specifically, 
suppliers’  business  licenses,  pricing 
information  on  the  factor  inputs, 
documentation  on  the  government’s  role 
regarding  labor,  documentation  on  the 
newly-instated  export  licenses,  and 
information  from  the  PRC  government. 

As  noted  above,  we  continue  to  find 
that  the  PRC  i9  an  NME.  Therefore,  the 
presumption  remains  that  the  inputs 
used  by  the  sulfur  dye  producers  which 
are  sources  in  the  PRC  are  not 
purchased  at  market  prices.  A 
respondent  asserting  that  it  purchase 
inputs  at  market-oriented  prices  must 
provide  significant  documentary 
evidence  and  also  show  that  market 
prices  are  at  work  to  overcome  this 
presumption.  An  absence  of  government 
control  alone  is  not  sufficient  to  warrant 
a  conclusion  that  prices  for  inputs  are 
market-driven.  We  must  also  conclude 
by  application  of  the  criteria  outlined 
above  that  market  forces  are  at  work  in 
determining  the  prices  of  these  inputs 
within  the  PRC.  Therefore,  respondents’ 
assertions,  without  sufficient 
documentary  support,  are  not  enough  to 
establish  market  behavior  with  respect 
to  input  prices. 

We  do  not  have  any  information  from 
the  PRC  government  which  would  assist 
us  in  determining  whether  or  not  there  is 
a  lack  of  state  control  or  a  presence  of 
market  forces  with  respect  to  the 
factories’  input  costs  and  their 
respective  supplier  prices.  We  have 
requested  information  from  the  PRC 
government  to  determine  whether  there 
is  any  government  control  in  the 
chemical  sector,  sulfur  dyes  industry,  or 
in  inputs  used  to  produce  sulfur  dyes. 

The  information  submitted  by  the  PRC 
government  and  respondents  will  be 
subject  to  verification,  all  of  which  will 
be  taken  into  account  in  making  our 
final  decision  on  the  PRC  input  prices 
issue. 

Therefore,  in  accordance  with  section 
773(c)  of  the  Act,  the  Department  is 
required  to  determine  FMV  on  the  basis 
of  factors  of  production  utilized  in 
producing  the  merchandise,  as  valued  in 
a  surrogate  country  for  all  companies  in 
the  PRC. 

Section  773(c)  of  the  act  requires  the 
Department  to  value  the  factors  of 
production,  to  the  extent  possible,  in  one 
or  more  market  economy  countries  that 
are  at  a  level  of  economic  development 
comparable  to  that  of  the  NME  and  that 
are  significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  India  and  Pakistan  are 
the  most  comparable  to  the  PRC  in 
terms  of  overall  economic  development, 
based  on  per  capita  gross  national 
product  (GNP),  the  national  distribution 
of  labor,  and  growth  rate  in  per  capita 


GNP.  (See  memorandum  from  the  Office 
of  Policy  to  David  L  Binder,  dated 
August  6, 1992.)  Because  India  fulfills 
both  requirements  outlined  in  the 
statute,  India  is  the  preferred  surrogate 
country  for  purposes  of  calculating  the 
factors  of  production  used  in  producing 
the  subject  merchandise.  We  have 
resorted  to  Pakistan  for  surrogate  values 
only  if  Indian  values  were  not 
obtainable. 

We  have  used  the  values  for  the 
factors  of  production,  as  appropriate, 
from  both  countries.  We  valued  the 
factors  of  production  in  accordance  with 
the  a  hierarchy  for  preferred  input 
values  set  forth  in  the  notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  From  the  People’s 
Republic  of  China,  57  FR  21058  (May  18, 
1992).  We  first  used  Indian  published 
material  before  resorting  to  unclassified 
information  contained  in  U.S. 
government  cables  or  to  petitioner’s  cost 
information. 

We  calculated  FMV  based  on  factors 
of  production  reported  by  the  factories 
which  produced  the  subject 
merchandise  for  respondents.  The 
factors  used  to  produce  sulfur  dyes 
include  materials,  labor,  and  energy. 

To  value  dinitrocholrobenzene, 
sodium  sulphide,  and  sulfur,  we  used 
published,  publicly  available 
information  from  the  Monthly  Statistics 
of  the  Foreign  Trade  of  India  (March 
1988).  To  value  sodium  hydroxide,  we 
used  the  average  undelivered  price 
obtained  from  the  U.S.  consulate  in 
Pakistan,  because  there  were  no 
published  material  prices  for  sodium 
hydroxide  and  the  U.S.  embassy  in  India 
could  not  obtain  values  for  this  input. 

We  adjusted  the  factor  values  to  the  POI 
using  wholesale  price  indices  published 
by  the  International  Monetary  Fund. 

To  value  labor  rates,  we  used 
unskilled  and  skilled  labor  rates, 
including  benefits,  obtained  from  the 
U.S.  embassy  in  India.  Since  we  have  no 
indication  of  the  size  of  the  factories  in 
the  PRC,  we  used  the  unskilled  labor 
rate  provided  by  the  U.S.  embassy  in 
India  that  was  applicable  for  a  medium 
size  plant  operation.  We  adjusted  the 
unskilled  wage  rate  to  account  for  the 
number  of  hours  in  an  Indian  work  week 
based  on  information  contained  in  the 
published  source,  Country  Reports  on 
Human  Rights  Practices  for  1990,  which 
was  submitted  to  the  U.S.  Senate 
Committee  on  Foreign  Relations  in 
February  1991. 

To  value  coal,  we  used  the  published 
source,  Monthly  Statistics  of  the  Foreign 
Trade  of  India  (September  1990),  and  a 
1990  Indian  coal  price  as  published  in 
the  Organization  of  Economic 


Cooperations  and  Development 
International  Energy  Agency  Statistics. 
(OECD  IEA  Statistics).  We  calculated  an 
average  undelivered  f.o.b.  coal  price 
based  on  the  values  derived  from  these 
two  sources.  We  adjusted  the  value  for 
the  POI  by  using  wholesale  price  indices 
published  by  the  International  Monetary 
Fund. 

To  value  electricity,  we  used  the 
publicly  available  Indian  electricity  rate 
for  1985,  published  in  the  OECD  IEA 
Statistics,  and  adjusted  the  value  for  the 
POI  by  using  wholesale  price  indices 
published  by  the  International  Monetary 
Fund. 

To  value  water,  we  used  the  water 
rates  obtained  from  the  public 
December  1989  cable  from  the  U.S. 
embassy  in  India,  for  a  producer  of 
comparable  merchandise,  because  there 
were  not  published  material  prices  for 
this  material.  We  adjusted  the  factor 
values  to  the  POI  using  wholesale  price 
indices  published  by  the  International 
Monetary  Fund. 

We  used  an  average  percentage  for 
factory  overhead,  based  on  Indian 
producers’  experience,  which  we 
obtained  from  the  U.S.  embassy  in  India. 
Pursuant  to  section  773(e)(1)(B),  we  then 
added  an  amount  higher  than  the 
statutory  ten  percent  minimum  for 
selling,  general  and  administrative 
expenses,  and  an  amount  higher  than 
the  statutory  eight  percent  minimum  for 
profit,  based  on  Indian  chemical 
producers’  experience,  which  was 
obtained  from  the  U.S.  embassy  in  India. 
We  also  added,  where  appropriate,  an 
amount  for  packing  labor  based  on  the 
appropriate  Indian  skilled  and  unskilled 
wage  rates,  and  an  amount  for  packing 
materials  based  on  Indian  prices 
obtained  from  the  public  record  of  the 
concurrent  investigation  of  sulfur  dyes, 
including  sulfur  vat  dyes,  from  India,  in 
order  to  arrive  at  a  constructed  FMV  for 
one  metric  ton  of  sulfur  dye.  We  made 
no  adjustments  for  selling  expenses. 

(For  a  complete  analysis  of  surrogate 
values,  see  our  Concurrence 
Memorandum  dated  September  17, 

1992.) 

For  KFC,  in  accordance  with  19  CFR 
353.47,  concerning  exports  from  an 
intermediate  country,  we  calculated 
FMV  based  on  sales  in  the  intermediate 
country  rather  than  sales  in  the  PRC. 

We  have  preliminarily  determined  that 
KFC  meets  the  provisions  of  19  CFR 
353.47  since  (1)  KFC  is  a  Hong  Kong 
reseller  of  the  subject  merchandise;  (2) 
the  producer  in  the  PRC  who  supplied 
KFC  was  unaware  of  the  countries  to 
which  KFC  intended  to  resell  the 
merchandise;  (3)  the  merchandise 
entered  the  commerce  of  the 
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intermediate  country  but  was  not 
substantially  transformed  in  that 
country,  and  (4)  the  subject  merchandise 
was  subsequently  exported  to  the 
United  States. 

In  order  to  determine  whether  there 
were  sufficient  sales  of  the  sulfur  dyes, 
including  sulfur  vat  dyes,  in  Hong  Kong 
to  serve  as  a  basis  for  calculating  FMV, 
we  compared  the  volume  of  home 
market  sales  of  the  such  or  similar 
category  to  the  aggregate  volume  of 
third  country  sales,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  Since  the 
volume  of  home  market  sales  was 
greater  than  five  percent  of  the 
aggregate  volume  of  third  country  sales, 
we  determined  that  home  market  sales 
constitute  a  viable  basis  for  calculating 
FMV  in  accordance  with  19  CFR  353.48. 

In  accordance  with  19  CFR  353.58,  we 
compared  U.S.  sales  to  home  market 
sales  made  at  the  same  level  of  trade, 
where  possible. 

We  calculated  FMW  based  on  packed 
f.o.b.  prices  charged  to  unrelated 
customers  in  Hong  Kong.  We  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs,  in  accordance  with 
section  773(a)(1)  of  the  Act.  Because 
KFC  did  not  report  any  packing  cost 
information,  as  BLA  we  used  the  packing 
materials  cost  calculated  for  Shandong 
and  SICC.  For  packing  labor  cost,  we 
used  an  average  of  SICC's  and 
Shandong's  skilled  and  unskilled 
packing  labor  hours  from  the  August  18, 
1992,  public  versions  of  SICC's  and 
Shandong’s  questionnaire  responses. 
Since  no  credit  expenses  were  reported, 
we  imputed  credit  for  both  home  market 
and  U.S.  sales,  using  an  average  POI 
short  term  borrowings  rate  obtained 
from  the  New  York  office  of  the  Hong 
Kong  &  Shanghai  Bank.  Because  all 
comparisons  involved  purchase  price 
sales,  we  made  a  circumstance  of  sale 
adjustment,  where  appropriate,  for 
differences  in  credit  expenses,  in 
accordance  with  19  CFR  353.58. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist -with  respect  to 
imports  of  sulfur  dyes,  including  sulfur 
vat  dyes,  from  the  United  Kingdom. 
Section  773(e)(1)  of  the  Act  provides  that 
critical  circumstances  exist  if  we 


determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that: 

(A) (i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  know  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

In  determining  history  or  importer 
knowledge  of  dumping,  we  normally 
consider  either  an  outstanding 
antidumping  order  in  the  United  States 
or  elsewhere  on  the  subject 
merchandise,  §r  margins  of  25  percent  or 
more  as  sufficient  to  impute  knowledge 
of  dumping  under  section  773(e)(1)(A)  of 
the  Act.  See,  e.g.,  Heavy  Forged  Hand 
Tools,  Finished  or  Unfinished,  With  or 
Without  Handles,  from  the  People’s 
Republic  of  China,  56  FR  241  (January  3. 
1991.) 

Pursuant  to  19  CFR  353.16(f),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  short  period  of 
time:  (1)  The  volume  and  value  of  the 
imports:  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports.  If  imports  during  the  period 
immediately  following  the  petition 
increase  by  at  least  15  percent  over 
imports  during  a  comparable  period 
immediately  preceding  the  filing  of  a 
petition,  we  consider  them  massive. 

All  three  of  the  respondents  failed  to 
provide  company-specific  information 
on  their  exports,  as  requested  in  the 
Department’s  questionnaire. 
Consequently,  as  BIA,  we  determine 
that  imports  have  been  massive  over  a 
relatively  short  period  of  time. 

For  SICC  and  Shandong,  because  the 
dumping  margins  exceed  25  percent,  we 
determine  that  importer  knowledge  of 
dumping  exists  for  sulfur  dyes,  including 
sulfur  vat  dyes,  from  the  PRC.  Because 
imports  have  been  massive,  in 
accordance  with  section  773(e)  of  the 
Act,  we  find  that  critical  circumstances 
exist  with  respect  to  exports  of  sulfur 
dyes,  including  sulfur  vat  dyes,  by  SICC 
and  Shandong. 

However,  as  regards  KFC,  since  there 
are  no  outstanding  dumping  orders  on 
sulfur  dyes,  including  sulfur  vat  dyes, 
from  the  PRC,  and  the  preliminary- 
determined  dumping  margin  for  KFC  is 
less  than  25  percent,  we  cannot  impute 
knowledge  under  section  773(e)(1)(A)  of 
the  Act  for  KFC.  Therefore,  in 


accordance  with  section  773(e)(1)(A)  of 
the  Act,  we  preliminarily  determine  that, 
for  KFC,  critical  circumstances  do  not 
exist  with  respect  to  import  of  the 
subject  merchandise  from  the  PRC. 

With  respect  to  firms  covered  by  the 
"All  Other”  rate,  because  the  dumping 
margin  is  sufficient  to  impute  knowledge 
of  dumping,  and  because  we  have 
determined  that  imports  of  sulfur  dyes, 
including  sulfur  vat  dyes,  have  been 
massive  over  a  relatively  short  time,  we 
determine  that  critical  circumstances 
also  exist  for  those  firms. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  sulfur  dyes,  including  sulfur 
vat  dyes,  exported  from  the  PRC  by 
SICC,  Shandong,  and  all  other 
producers/manufacturers/exporters, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  which  is  90  days  prior  to  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

In  accordance  with  section  733(d)(1) 
of  the  Act,  for  KFC,  we  are  directing  the 
Customs  Service  to  suspend  liquidation 
of  entries  of  sulfur  dyes,  including  sulfur 
vat  dyes,  exported  from  the  PRC  by 
KFC,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping  margins, 
as  shown  below.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Weighted- 


1 

Manufacturer/producef  /exporter 

average 

margin 

percentage 

Sinochem  Shandong  Import  and 
Export  Corp./Tianjin  Bohai 

100.91 

Sinochem  International  Chemicals 
Company,  Ltd. /Hanclan  Chemical 

210.35 

Kwong  Fat  Hong  Chemicals,  Ltd./ 

4.92 

AM  Others . 

210.35 

rTC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  the  later  of  120 
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days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  November 
16, 1992,  and  rebuttal  briefs  no  later  than 
November  23, 1992.  In  accordance  with 
19  CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  give  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  November  25, 1992,  at  1  p.m.  at 
the  U.S.  Department  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten  days 
of  the  publication  of  this  notice  in  the 
Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number,  (2)  the  number  of 
participants;  and  (3)  a  list  of  the  issues 
to  be  discussed.  In  accordance  with  19 
CFR  353.38(b),  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  CFR  353.15. 

Dated:  September  17, 1992. 

Rolf  Th.  Lundberg,  Jr., 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-23250  Filed  9-23-92;  8.45  am) 

BILL! NO  COOK  JSIO-OS-M 


National  Telecommunications  and 
Information  Administration 

Radio  Frequencies  in  the  United 
States,  Requirements;  Comments 

AGENCY:  National  Telecommunications 
and  Information  Administration,  DOC 
action;  Notice  of  extension  of  deadline 
for  comments  and  reply  comments. 

summary:  The  National 
Telecommunications  and  Information 
Administration  (NT1A)  issued  a  Notice 
of  Inquiry  (NTIA  Docket  No.  920532- 
2132,  Current  and  Future  Requirements 
for  the  Use  of  Radio  Frequencies  in  the 
United  States,  Federal  Register.  June  12. 
1992,  page  25010-25022)  requesting 
comments  regarding  current  and  future 
national  radio  spectrum  requirements. 


The  Department  of  Defense  and  the 
Department  of  Energy  had  requested  an 
extension  of  time  in  which  to  reply  to 
the  Notice.  The  NTIA  Office  of 
Spectrum  Management  has  therefore 
granted  an  extension  of  the  time  for 
comments  and  reply  comments.  The 
deadline  for  comments  has  been 
extended  to  November  6, 1992,  and  the 
deadline  for  reply  comments  has  been 
extended  to  January  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
Inquires  may  be  addressed  to  W. 

Russell  Slye,  Program  Manager, 
Strategic  Spectrum  Planning,  National 
Telecommunications  and  Information 
Administration,  room  4099A,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone  202- 
377-1850  (202-482-1850  aft^  September 
25). 

Dated:  September  21, 1992. 

Richard  D.  Pariow, 

Associate  Administrator,  Office  of  Spectrum 
Management,  National  Telecommunications 
and  Information  Administration. 

[FR  Doc.  92-23246  Piled  9-23-92;  8:45  am) 
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COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

Federal  Interagency  Committee  on 
Noise  (FICON);  Report  and 
Recommendations 

AGENCY;  Council  on  Environmental 
Quality  (CEQ). 

action:  Notice  of  availability  of  FICON 
report  and  recommendations. 

SUMMARY:  At  the  direction  of  the 
Environmental  Protection  Agency  and 
the  Federal  Aviation  Administration,  the 
FICON  was  formed  in  December  1990 
with  a  basic  charter  to  review  specific 
elements  of  the  assessment  of  airport 
noise  impacts  contained  in  documents 
prepared  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA);  to 
review  the  relationship  of  Federal 
Aviation  Regulation  Part  150  to  NEPA; 
and  to  make  recommendations 
regarding  potential  improvements.  The 
FICON  is  composed  of  representatives 
of  Departments  of  Transportation 
(Office  of  the  Secretary  and  the  Federal 
Aviation  Administration),  Defense, 
Justice,  Veterans  Affairs,  Housing  and 
Urban  Development;  the  Environmental 
Protection  Agency;  and  the  Council  on 
Environmental  Quality.  The  FICON  has 
completed  its  charter  and  has  issued  its 
report,  which  contains  technical  findings 
and  conclusions,  and  policy 
recommendations.  This  notice  of  the 
availability  of  the  FICON  Report  is 


being  published  separately  by  all  FICON 
member  agencies. 

FOR  FURTHER  INFORMATION  CONTACT 

Lucinda  Low  Swartz,  Deputy  General 
Counsel,  Council  on  Environmental 
Quality,  722  Jackson  Place,  NW., 
Washington,  DC  20503.  Telephone  (202) 
395-5754. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  FICON  Report 

Any  person  may  obtain  a  copy  of  the 
FICON  Report  by  submitting  a  written 
request  to:  Spectrum  Sciences  and 
Software,  Inc.,  Attn:  Mr.  Larry 
McGlothlin  (Code  DoD),  242  Vicki  Leigh 
Road,  Fort  Walton  Beach,  Florida  32548- 
1314.  Telephone:  (904)  862-3330/3232. 

Background 

The  FICON  was  formed  to  review 
federal  policies  which  are  used  in  the 
assessment  of  airport  noise  impacts.  The 
FICON  review  focused  primarily  on: 

•  the  manner  in  which  noise  impacts 
are  determined,  including  whether 
aircraft  noise  impacts  are  fundamentally 
different  from  other  transportation  noise 
impacts; 

•  The  manner  in  which  noise  impacts 
are  described; 

•  The  extent  of  impacts  outside  of 
Day-Night  Average  A-Weighted  Sound 
Level  (DNL)  65  decibels  (dB)  that  should 
be  reviewed  in  a  National 
Environmental  Policy  Act  (NEPA) 
document; 

•  The  range  of  FAA-controlled 
mitigation  options  (e.gM  noise  abatement 
and  flight  track  procedures)  analyzed; 
and 

•  The  relationship  of  the  Federal 
Aviation  Regulation  (FAR)  part  150 
process  to  the  NEPA  process,  including 
ramifications  to  the  NEPA  process  if 
they  are  separate,  and  exploration  of  the 
means  by  which  the  two  processes  can 
be  handled  to  maximize  benefits. 

The  FICON  was  organized  into  three 
subgroups  to  appropriately  focus  on  the 
technical,  legal  and  policy  issues 
associated  with  the  assessment  of 
airport  noise  impacts.  The  Technical 
Subgroup  was  tasked  to  review  the  body 
of  science  associated  with 
methodologies  and  metrics  for  assessing 
airport  noise  impacts  which  have 
evolved  since  the  1980  meetings  of  the 
Federal  Interagency  Committee  on 
Urban  Noise  (F1CUN).  The  Policy 
Subgroup  was  tasked  to  review  federal 
policies  which  are  used  in  the 
assessment  of  airport  noise  impacts.  The 
Legal  Subgroup  reviewed  the  legal 
aspects  of  current  and  proposed  federal 
policies  for  assessing  airport  noise 
impacts.  The  Technical  Subgroup’s 
products  were  used  as  a  basis  for  the 
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policy  findings,  conclusions  and 
recommendations  in  the  Report. 

FICON  Report  Conclusions 

General 

•  There  are  no  new  descriptors  or 
metrics  of  sufficient  scientific  standing 
to  substitute  for  the  present  DNL 
cumulative  noise  exposure  metric. 

•  The  methodology  employing  DNL  as 
the  noise  exposure  metric  and 
appropriate  dose-relationships 
(primarily  the  Schultz  curve  for  Percent 
Highly  Annoyed)  to  determine  noise 
impact  on  populations  is  considered  the 
proper  one  for  civil  and  military  aviation 
scenarios  in  the  general  vicinity  of 
airports. 

•  Federal  agencies  generally  conduct 
noise  assessments  at  DNL  levels  of  65 
dB.  For  a  variety  of  reasons,  noise 
predictions  and  interpretations  are 
frequently  less  reliable  below  DNL  65 
dB.  DNL  prediction  models  tend  to 
degrade  in  accuracy  at  large  distances 
from  the  airport.  Therefore,  predictions 
of  noise  exposure  and  impact  below 
DNL  65  dB  should  take  the  possibility  of 
such  inaccuracy  into  account. 

•  DNL  is  sometimes  supplemented  by 
other  metrics  on  a  case-by-case  basis. 

•  Noise  analysis  should  address 
impacts  in  the  following  areas:  (1) 

Health  and  welfare,  (2)  environmental 
degradation/impact,  and  (3)  land  use 
planning. 

•  Complaints  are  an  inadequate 
indicator  of  the  full  extent  of  noise 
effects  on  a  population. 

Health  and  Welfare 

•  The  dose-effect  relationship,  as 
represented  by  DNL  and  “Percent 
Highly  Annoyed”  (%HA),  remains  the 
best  available  approach  for  analyzing 
overall  health  and  welfare  impacts  for 
the  vast  majority  of  transportation  noise 
analysis  situations. 

•  the  10  dB  nighttime  penalty  levied 
against  noise  during  10  p.m.  to  7  a.m. 
period  is  specifically  designed  to 
account  for  the  intrusiveness  of  noise 
during  this  period,  and  its  potential 
impact  on  sleep.  There  are  no  new  hard 
data  which  would  justify  a  change  in 
this  penalty. 

•  If  supplemental  analysis  for  sleep 
disturbance  is  desired,  use  may  be  made 
of  an  interim  dose-response  model 
developed  by  the  AF  Armstrong 
Laboratories.  Although  this  relationship 
is  described  in  terms  of  Sound  Exposure 
Level  (SEL),  single  event  metrics  are  of 
limited  use  in  predicting  and  interpreting 
cumulative  noise  exposure  impacts. 

•  Annoyance  is  a  summary  measure 
of  the  general  adverse  reaction  of  people 
to  living  in  noisy  environments  that 


cause  speech  interference  and 
disturbance,  and  interfere  with  the 
desire  for  a  tranquil  environment  and 
the  ability  to  use  the  telephone,  radio  or 
television  satisfactorily. 

•  No  definitive  evidence  of 
nonauditory  health  effects  from  aircraft 
noise  exists,  particularly  below  DNL  70 
dB. 

•  For  supplemental  Analysis  Long- 
Term  Equivalent  Sound  Level  or  Time 
Above  may  be  used  for  analysis  of 
school  and  communications 
requirements  indoors  during  specific 
hours. 

•  Public  health  and  welfare  effects 
below  DNL  60  dB  have  not  been 
established,  but  are  assumed  to 
decrease  according  to  the  decrease  in 
percent  of  people  highly  annoyed. 

Environmental  Degradation/Impact 

•  Under  NEPA.  environmental 
degradation  might  have  to  be  assessed 
around  airports  even  if  there  is  no  clear 
effect  on  public  health  and  welfare. 
Other  criteria  might  be  appropriate. 

•  A  3  dB  increase  in  the  DNL 
environment  represents  a  doubling  of 
sound  energy,  and  clearly  is  an  indicator 
of  the  need  for  further  analysis,  although 
smaller  increases  may  indicate  similar 
need.  In  other  words,  the  impact  of  a 
given  incremental  amount  of  change  in 
noise  levels  depends,  in  part,  upon  the 
existing  level  of  the  noise  environment. 

•  Recent  technology  and  software 
advances  in  geographic  information 
systems,  noise  methodology  and  Census 
data  present  an  enhanced  potential  for 
detailed  analysis  of  sound  impacts  on 
population  and  noise-sensitive  areas. 
These  technologies  should  be 
considered  for  use  to  determine  noise 
impacts  of  present  and  proposed 
actions. 

Land  Use  Planning 

•  DNL  represents  the  accepted  noise 
metric  for  input  to  compatible  land  use 
planning. 

•  For  cumulative  speech  interference, 
Table  3-2  “Effects  of  Noise  on  People" 
contained  in  FICON  Volume  II: 
Technical  Report,  provides  a  rough 
approximation  of  both  outdoor  and 
indoor  predicted  speech  interference 
parameters  for  various  levels  of  noise 
exposure  as  measure  in  DNL  for 
residential  land  use  only. 

•  There  is  a  need  for  selective 
updating  (including  Standard  Land  Use 
Coding  Manual  (SLUCM)  updating)  and 
enhanced  public  understanding  of  the 
land-use  compatibility  guidelines,  its 
application  and  interpretation  through 
incentives  and  other  programs. 


Education  of  the  Public 

Education  of  the  public  should 
concentrate  on  the  following  frequently 
misunderstood  issues: 

•  Environmental  noise  exposure  is 
measured  and  described  most  generally 
by  Day-Night  Average  A-Weighed 
Sound  Level  (DNL).  DNL  should  be 
defined  clearly  and  its  significance  and 
use  explained  clearly. 

•  Relation  of  DNL  to  Percent  Highly 
Annoyed  describes  long-term 
community  response  to  the  overall 
sound  environment  (indices  of  health 
and  welfare  effects). 

•  Although  the  A-VVeighed  Maximum 
Sound  Level  for  a  single  fly-over  is 
easily  understood,  it  is  useful  only  for 
analyzing  short-term  responses. 

•  Every  change  in  the  noise 
environment  does  not  necessarily 
impact  public  health  and  welfare. 

•  Aircraft  noise  predictions  below 
DNL  65  dB  can  be  less  accurate  and 
should  be  interpreted  with  caution. 

FICON  Report  Recommendations 

•  Continue  use  of  the  DNL  metric  as 
the  principal  means  for  describing  long¬ 
term  noise  exposure  to  civil  and  military 
aircraft  operations. 

•  Continue  agency  discretion  in  the 
use  of  supplemental  noise  analysis. 

•  Improve  public  understanding  of  the 
DNL,  supplemental  methodologies  and 
aircraft  noise  impacts. 

•  If  screening  analysis  shows  that 
noise  sensitive  areas  that  will  be  at  or 
above  DNL  65  dB  would  have  an 
increase  of  DNL  1.5  dB  or  more,  further 
analysis  should  be  conducted  of  noise 
sensitive  areas  between  DNL  60-65  dB 
having  an  increase  of  DNL  3  dB  or  more 
due  to  the  proposed  airport  noise 
exposure. 

•  If  the  DNL  65  dB  screening  test  calls 
for  further  analysis  between  DNL  60-85 
dB,  agency  mitigation  options  should 
include  noise  sensitive  areas  between 
DNL  60-65  dB  that  are  projected  to  have 
an  increase  of  3  dB  or  more  as  a  result  of 
the  proposed  airport  noise  exposure. 

•  If  an  FAA  Far  part  150  program  is 
included  by  the  FAA  as  a  NEPA 
mitigation  measure,  the  FAA  and  the 
airport  operator  are  responsible  for 
ensuring  that  the  commitment  is  carried 
out  and  the  Part  150  study  scope 
conforms  to  the  NEPA  scope  of  analysis. 

•  Increase  research  on  methodology 
development  and  on  the  impact  of 
aircraft  noise.  To  foster  this,  a  standing 
federal  interagency  committee  should  be 
established  to  assist  agencies  in 
providing  adequate  forums  for 
discussions  of  public  and  private  sector 
proposals  identifying  needed  research 
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and  in  encouraging  the  conduct  of 
research  in  these  areas.  The  following 
initial  research  issues  are  recommended: 

•  Evaluate  potential  modifications  to 
the  1980  FICUN  land  use  compatibility 
table  to  improve  its  usefulness  for  both 
routine  land  use  planning  and  planning 
for  noise-sensitive  land  uses. 

•  Continue  research  into  community 
reaction  to  aircraft  noise,  including  sleep 
disturbance,  speech  interference,  and 
non-auditory  health  effects  of  noise. 

•  Investigate  differences  in 
perceptions  of  aircraft  noise,  ground 
transportation  noise  (highways  and 
railroads),  and  general  background 
noise. 

•  Continue  and  expand  research  on 
the  airport  noise  impacts  of  rotary-wing 
operations. 

It  is  the  FICON’s  belief  that  these 
recommendations  will  provide  both 
immediate  and  long-term  improvements 
in  airport  noise  analysis.  Federal 
interagency  encouragement  of  a 
continuing  review  of  airport  noise 
analysis  will  provide  a  forum  to  address 
related  public  concerns. 

While  the  FICON  is  seeking  to 
achieve  improved  uniformity  among 
federal  agencies  in  airport  noise 
analysis,  it  must  also  recognize  that 
agencies  have  differing  legislative 
mandates  and  operating  environments. 
These  recommendations  should  be 
viewed  as  general  guidance.  Each 
federal  agency  must  determine  how  it 
can  best  use  this  guidance, 
supplementing  it  as  appropriate  to  meet 
agency  needs,  within  the  framework  of 
the  NEPA  requirements.  The  FICON 
Report  neither  addresses  the  adequacy 
of  compliance  with  NEPA  to  date  by  the 
participating  agencies,  attempts  to 
redefine  thresholds  of  significance  of 
impact  under  NEPA,  nor  modifies  the 
NEPA  regulations  or  procedures  of  those 
agencies. 

Public  Review  and  Comment 

Any  person  may  express  his  or  her 
views  on  the  FICON  Report  by 
submitting  written  comments  to  the 
Federal  Aviation  Administration,  Office 
of  Environment  and  Energy,  AEE-30G, 
800  Independence  Avenue,  Washington, 
DC  20591.  Since  the  primary  impact  of 
the  report’s  recommendations  will  be  on 
the  assessment  of  civil  airport  noise 
impacts  for  which  the  FAA  is 
responsible,  the  FAA  is  serving  as  the 
focal  point  for  the  receipt  of  public 
comments.  Copies  of  such  written 
responses  will  be  provided  to  all 
agencies  participating  in  FICON. 

CEQ  believes  that  the 
recommendation  in  the  FICON  report 
are  sound-  and  should  be  carefully 
considered  by  the  agencies  with 


substantive  jurisdiction  over  noise 
issues.  CEQ  will  work  with  those 
agencies  to  ensure  that  these 
recommendations  are  adopted  and  that 
noise  issues  are  appropriately  analyzed 
in  compliance  with  NEPA. 

Dated:  September  17, 1992. 

David  B.  Struhs, 

Chief  of  Staff. 

[FR  Doc.  92-23095  Filed  9-23-92;  8:45  am] 
BILLING  CODE  3125-01-1* 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Defense  FAR  Supplement  (DFARS),  Part 
245,  Government  Property:  DD  Forms 
1149, 1149C,  1342, 1419, 1637, 1639, 1640, 
and  1662;  OMB  Control  Number  0704- 
0246. 

Type  of  Request:  Reinstatement. 

Average  Burden  Hours/Minutes  Per 
Response:  1.11  hours. 

Responses  Per  Respondent  4.68. 

Number  of  Respondents:  17,396. 

Annual  Responses:  81,432. 

Annual  Burden  Hours:  90,685. 

Needs  and  Uses:  DFARS  Part  245 
prescribes  policies  and  procedures  for 
providing  government  property  to 
contractors,  contractors’  use  and 
management  of  government  property 
and  reporting,  and  redistributing  and 
disposing  of  contractor  inventory.  The 
information  generated  by  the 
requirements  of  DFARS  part  245  is  used 
by  contractors,  property  administrators, 
and  contracting  officers  to  maintain 
government  furnished  property  records. 

A  ffected  Public:  Business  or  other  for- 
profit,  Non-profit  institutions,  and  Small 
business  or  organizations. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Peter  N. 
Weiss.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  room 
3235.  New  Executive  Office  Building. 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce.  Written  requests  for  copies  of 


the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington,  Virginia  22202- 
4302. 

Dated:  September  17, 1992. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  92r-23173  Filed  9-23-92:  8:45  am) 
BILLING  CODE  3810-01-11 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection-of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  944  U.S.C. 
chapter  35). 

Title  and  Contract  Clause:  Defense 
FAR  Supplement  (DFEARS),  part  215, 
Contracting  by  negotiation,  and  the 
clause  at  252.215-7004 

Type  of  Request:  Existing  collection  in 
use  without  an  OMB  control  number. 

Average  Burden  Hours/Minutes  per 
Response:  6  hours. 

Responses  per  Respondent:  1.7. 

Number  of  Respondents:  80. 

Annual  Responses:  136. 

Annual  Burden  Hours:  816. 

Needs  and  uses:  DFARS  part  215  and 
the  clause  at  252.215-7004  prescribe  DoD 
policy  and  procedures  for  the 
recoupment  of  a  fair  share  of  the 
Government’s  investment  in  the 
nonrecurring  costs  of  major  defense 
equipment  when  the  contractors  or 
subcontractors  sells  the  equipment  to  a 
customer  other  than  the  U.S. 
Government. 

Affected  Public:  Businesses  or  other 
for-profit.  Non-profit  institutions,  and 
Small  businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Peter  N. 

Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  of  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  room 
3235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William 
P.  Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
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suite  1204,  Arlington,  Virginia  22202- 
4302. 

Dated:  September  21, 1992. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  92-23193  Filed  9-23-92:  8:45  am] 
BILLING  CODE  3810-01-M 


Office  of  the  Secretary 

Environmental  Assessment:  Midcourse 
Space  Experiment  (MSX) 

agency:  Strategic  Defense  Initiative 
Organization  (SDIO),  DOD. 
action:  Notice  of  availability  of 
environmental  assessment  for 
Midcourse  Space  Experiment 

summary:  The  Department  of  Defense 
has  prepared  a  Finding  of  No  Significant 
Impact  based  on  an  assessment  of  the 
potential  environmental  consequences 
of  conducting  the  Midcourse  Space 
Experiment  (MSX).  The  proposed 
operation  of  the  MSX  spacecraft  is 
designed  to  gather  information  related 
to  the  following  objectives: 
demonstration  of  infrared  and  visible 
midcourse  sensor  functions:  collection  of 
multi-spectral  midcourse  target  and 
background  data:  integration  of  critical 
sensor  technologies;  and  demonstration 
of  space  surveillance  capabilities. 

Background 

Pursuant  to  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500- 
1508)  for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 

4321  et.  seq.),  and  the  U.S.  Department 
of  Defense  (DOD)  Directive  6050.1,  the 
Strategic  Defense  Initiative 
Organization  (SDIO)  has  conducted  an 
assessment  of  the  potential 
environmental  consequences  of  the 
development  and  subsequent  operation 
of  the  MSX  spacecraft.  The  proposed 
action  will  be  accomplished  through  the 
use  of  the  Space  Infrared  Imaging 
Telescope  (SPIRIT  III)  and  other 
instrumentation  that  will  be  launched  on 
the  MSX  spacecraft  on  a  Delta  II  booster 
from  Vandenberg  Air  Force  Base  (AFB) 
into  a  polar  orbit.  MSX  will  observe  a 
variety  of  targets,  both  dedicated  and 
nondedicated.  In  addition  to  the 
dedicated  targets,  the  MSX  program  will 
involve  targets  not  driven  by,  or 
attributable  to,  MSX. 

Fabrication,  assembly,  and  testing 
activities  for  the  experiments  to  be 
contained  on  the  MSX  spacecraft  will  be 
conducted  at  Utah  State  University/ 
Space  Dynamics  Laboratory  (USU/SDL). 
johns  Hopkins  University/ Applied 


Physics  Laboratory  (JHU/APL),  and 
Massachusetts  Institute  of  Technology/ 
Lincoln  Laboratory  (MIT/LL).  The 
proposed  activities  will  be  conducted  in 
existing  facilities  and  will  be  within  the 
scope  of  activities  routinely  conducted 
at  those  facilities. 

Integration  and  testing  activities  for 
the  spacecraft  will  occur  at  JHU/APL 
and  the  National  Aeronautics  and  Space 
Administration  (NASA/Goddard  Space 
Flight  Center  (GSFC).  Following  these 
activities  the  spacecraft  will  be  shipped 
via  C-5A  military  cargo  aircraft  to 
Vandenberg  AFB,  where  it  will  be 
launched  into  a  polar  orbit  on  a  Delta  II 
rocket.  The  preflight  and  flight  activities 
required  for  the  launch  will  be 
conducted  at  Vandenberg  AFB  in 
existing  facilities  developed  specifically 
for  such  activities. 

Alternatives  considered  include  no 
action,  the  use  of  other  launch  locations, 
and  the  use  of  other  launch  vehicles. 

The  no  action  alternative  was  rejected 
because  the  actual  flight  test  data 
anticipated  would  be  unavailable  for  the 
continued  development  of  space-based 
sensors.  The  mission  requirements  for 
midcourse  sensors  development  would 
not  be  met.  Vandenberg  AFB  was 
selected  as  the  launch  location  because 
it  is  the  only  United  States  location  with 
the  capability  to  support  medium  launch 
vehicles  and  deliver  payloads  directly 
into  polar  orbit.  MSX  mission 
parameters  call  for  a  polar  orbit  in  order 
to  observe  atmospheric  phenomena  at 
various  earth  latitudes.  The  other  site 
considered,  Cape  Canaveral  Air  Force 
Station  (CCAFS),  is  limited  to  launching 
vehicles  into  an  easterly  azimuth.  An 
inflight  change  to  a  polar  orbit  is 
possible,  but  would  increase  the  fuel 
expenditure,  thereby  reducing  the 
maximum  orbital  altitude  to  below  MSX 
mission  requirements.  The  Delta  II 
booster  vehicle  was  chosen  over  other 
launch  vehicles  in  its  class  (Atlas  and 
Titan  II)  based  on  mission  performance, 
reliability,  and  schedule  requirements. 
The  Space  Shuttle  was  also  eliminated 
because  it  does  not  launch  into  a  polar 
orbit  from  the  Eastern  Test  Range. 

Findings 

The  potential  for  significant  impacts 
was  determined  through  an  analysis  of 
the  activities  that  would  be  conducted 
at  the  proposed  locations.  The  potential 
impacts  of  the  proposed  action  were 
assessed  against  the  following 
environmental  media:  physical  setting 
and  land  use;  geology  and  water 
resources;  air  quality;  noise;  biological 
resources;  threatened  and  endangered 
species;  cultural  resources; 
infrastructure;  hazardous  materials  and 
waste;  and  public  health  and  safety.  The 


methodological  approach  consisted  of 
identifying  potential  environmental 
issues  and  determining  their 
significance.  For  issues  identified  as 
potentially  significant  after  application 
of  standard  engineering  practices, 
planned  mitigation  measures  were 
incorporated  into  the  program. 

The  spacecraft  prelaunch  and  launch 
activities  will  be  conducted  at  existing 
Vandenberg  AFB  facilities  developed 
specifically  for  such  activities.  No 
significant  impacts  will  occur  as  a  result 
of  these  activities. 

Prelaunch  and  launch  activities  of  the 
Delta  II  booster  will  be  conducted  at 
Vanderberg  AFB  at  existing  facilities 
developed  specifically  for  such 
activities.  These  activities  were 
assessed  in  the  Environmental 
Assessment  for  the  Modification  and 
Operation  of  SLC-2W,  Medium 
Expendable  Launch  Vehicle  Services 
(NASA,  1991),  which  is  incorporated  by 
reference  into  the  MSX  EA.  The  analysis 
concluded  that  there  would  be  no 
significant  impacts  from  the 
construction  at  the  SLC-2W  pad  and 
subsequent  launches  of  the  Delta  II, 
provided  that  launches  do  not  occur 
during  the  4V*-month  nesting  season  of 
the  California  Least  Tern,  which  nests 
from  mid-April  to  the  end  of  August  The 
Delta  II  launch  schedule  for  MSX  is 
consistent  with  the  allowable  launch 
window  identified  in  the  SLC-2W  EA. 

Dedicated  targets  will  be  launched  on 
boosters  such  as  Strategic  Target 
System  (STARS)  and  Minuteman  I 
(MMI).  Only  boosters  with  completed 
environmental  documentation  would  be 
used.  Specific  targets  may  include: 
aeroshells,  lightweight  replicas,  emissive 
and  reflective  reference  spheres, 
instrumented  balloons,  chaff,  debris 
fragments,  and  hydrazine  fuel.  Two  of 
the  dedicated  target  payloads  will  be 
Operational  and  Deployment 
Experiments  Simulator  (ODES) 
configuration  payloads;  one  will  be  a 
fuel  vent  experiment  payload,  and  one 
will  be  a  simulated  reentry  vehicle. 
These  dedicated  targets  are  covered  by 
existing  environmental  documentation. 
No  significant  impacts  are  expected  to 
result  from  use  of  STARS,  MMIs,  and 
ODES  for  MSX,  or  from  other  MSX 
dedicated  target  sets. 

Cumulative  impacts  were  evaluated  at 
MSX  fabrication,  assembly,  and 
integration  testing  locations,  the 
spacecraft  launch  and  range  location, 
and  locations  and  ranges  for  dedicated 
targets.  Cumulative  impacts  will  be 
avoided  through  selection  of  MSX 
activities  that  have  been  assessed 
programmatically  and  through 
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compliance  with  applicable  regulations 
at  MSX  location. 

Overall,  no  significant  impact  will 
result  from  conducting  the  MSX 
program.  Therefore,  no  environmental 
impact  statement  will  be  prepared  for 
the  proposed  action. 

FOR  FURTHER  INFORMATION 
CONTACT:  Mr.  Crate  J.  Spears,  SDIO 
Environmental  Coordinator,  SDIO/TNE, 
The  Pentagon,  room  1E180,  Washington, 
DC.  20301-87100,  (703)  693-1575. 

Dated:  September  18, 1992. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Deportment  of  Defense. 

[FR  Doc.  92-23172  Filed  9-23-92;  8:45  am) 

BILLING  CODE  3810-01-M 


Federal  Agency  Review  of  Selected 
Airport  Noise  Analysis  Issues;  Report 
and  Recommendations 

AGENCY:  Federal  Interagency  Committee 
on  Noise  (FICON),  DoD. 
action:  Notice  of  availability  of  FICON 
report  and  recommendations. 

summary:  At  the  direction  of  the 
Environmental  Protection  Agency  and 
the  Federal  Aviation  Administration 
(FAA),  the  FICON  was  formed  in 
December  1990  with  a  basic  charter  to 
review  specific  elements  of  the 
assessment  of  airport  noise  impacts 
contained  in  documents  prepared 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA);  to  review  the 
relationship  of  Federal  Aviation 
Regulation  (FAR)  part  150  to  NEPA;  and 
to  make  recommendations  regarding 
potential  improvements.  The  FICON  is 
composed  of  representatives  from  the 
Departments  of  Transportation  (Office 
of  the  Secretary  and  the  FAA),  Defense, 
Justice,  Veterans  Affairs,  Housing  and 
Urban  Development;  the  Environmental 
Protection  Agency;  and  the  Council  on 
Environmental  Quality.  The  FICON  has 
completed  its  charter  and  has  issued  its 
report,  which  contains  technical  findings 
and  conclusions,  and  policy 
recommendations.  This  notice  of  the 
availability  of  the  FICON  report  is  being 
published  separately  by  all  FICON 
member  agencies. 
addresses:  Availability  of  FICON 
Report.  Any  person  may  obtain  a  copy 
of  tne  FICON  report  by  submitting  a 
written  request  to  the  point  of  contact: 
Spectrum  Sciences  and  Software  Inc., 
Attn.  Mr.  Larry  McGlothlin  (Code  DoD), 
242  Vicki  Leigh  Road,  Fort  Walton 
Beach,  Florida  32548-1314;  telephone 
(904)  862-3330/3232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Colonel  James  R.  Hegland, 


Chief,  Operations  Analysis  Team, 
Environmental  Planning  Division, 
Directorate  of  Environmental  Quality, 
Headquarters  U.S.  Air  Force, 

Washington,  DC  20330;  telephone  (703) 
697-2550. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  FICON  was  formed  to  review 
Federal  policies  which  are  used  in  the 
assessment  of  airport  noise  impacts.  The 
FICON  review  focused  primarily  on: 

•  The  manner  in  which  noise  impacts 
are  determined,  including  whether 
aircraft  noise  impacts  are  fundamentally 
different  from  other  transportation  noise 
impacts; 

•  The  manner  in  which  noise  impacts 
are  described; 

•  The  extent  of  impacts  outside  of  the 
A-Weighted  Day-Night  Average  Sound 
level  (DNL)  65  decibels  (dB)  that  should 
be  reviewed  in  a  National 
Environmental  Policy  Act  (NEPA) 
document; 

•  The  range  of  FAA-controlled 
mitigation  options  (e.g.,  noise  abatement 
and  flight  track  procedures)  analyzed; 
and, 

•  The  relationship  of  the  FAR  Part  150 
process  to  the  NEPA  process,  including 
ramifications  to  the  NEPA  process  if 
they  are  separate,  and  exploration  of  the 
means  by  which  the  two  processes  can 
be  handled  to  maximize  benefits. 

The  FICON  was  organized  into  three 
subgroups  to  appropriately  focus  on  the 
technical,  legal,  and  policy  issues 
associated  with  the  assessment  of 
airport  noise  impacts.  The  Technical 
Subgroup  was  tasked  to  review  the  body 
of  science  associated  with 
methodologies  and  metrics  for  assessing 
airport  noise  impacts  which  have 
evolved  since  the  1980  meetings  of  the 
Federal  Interagency  Committee  on 
Urban  Noise  (FICUN).  The  Policy 
Subgroup  was  tasked  to  review  Federal 
policies  which  are  used  in  the 
assessment  of  airport  noise  impacts.  The 
Legal  subgroup  reviewed  the  legal 
aspects  of  current  and  proposed  Federal 
policies  for  assessing  airport  noise 
impacts.  The  Technical  Subgroup's 
products  were  used  as  a  basis  for  the 
policy  findings,  conclusions,  and 
recommendations  in  the  report. 

FICON  Report  Conclusions 

General 

•  There  are  no  new  descriptions  or 
metrics  of  sufficient  scientific  standing 
to  substitute  for  the  present  DNL 
cumulative  noise  exposure  metric. 

•  The  methodology  employing  DNL  as 
the  noise  exposure  metric  and 
appropriate  dose-relationships 


(primarily  the  Schultz  Curve  for  Percent 
Highly  Annoyed,  expressed  as  %HA)  to 
determine  noise  impact  is  considered 
the  proper  one  for  civil  and  military 
aviation  scenarios  in  the  general  vicinity 
of  airports. 

•  Federal  agencies  generally  conduct 
noise  assessments  at  DNL  levels  of  65 
dB  or  more.  For  a  variety  of  reasons, 
noise  predictions  and  interpretations  are 
frequently  less  reliable  below  DNL  65 
dB.  DNL  prediction  models  tend  to 
degrade  in  accuracy  at  large  distances 
from  the  airport.  Therefore,  predictions 
of  noise  exposure  and  impacts  below 
DNL  65  dB  should  take  the  possibility  of 
such  inaccuracy  into  account. 

•  DNL  is  sometimes  supplemented  by 
other  metrics  on  a  case-by-case  basis. 

•  Noise  analysis  should  address 
impacts  in  the  following  areas:  (1) 

Health  and  welfare,  (2)  environmental 
degradation/impact  and  (3)  land  use 
planning. 

•  Complaints  are  an  inadequate 
indicator  of  the  full  extent  of  noise 
effects  on  a  population. 

Health  and  Welfare 

•  The  dose-effect  relationship,  as 
represented  by  DNL  and  %HA,  remains 
the  best  available  approach  for 
analyzing  overall  health  and  welfare 
impacts  for  the  vast  majority  of 
transportation  noise  analysis  situations. 

•  The  10  dB  nighttime  penalty  levied 
against  noise  during  the  10  PM  to  7  AM 
period  is  specifically  designed  to 
account  for  the  intrusiveness  of  noise 
during  this  period  and  its  potential 
impact  on  sleep.  There  are  no  new  hard 
data  which  would  justify  a  change  in 
this  penalty. 

•  If  supplemental  analysis  for  sleep 
disturbance  is  desired,  use  may  be  made 
of  an  interim  dose-response  model 
developed  by  the  Air  Force  (AF) 
Armstrong  Laboratories  (AL)  (see 
Volume  II,  section  3.2.2.3).  Although  this 
relationship  is  described  in  terms  of 
Sound  Exposure  Level  (SEL),  single 
event  metrics  are  of  limited  use  in 
predicting  and  interpreting  cumulative 
noise  exposure  impacts. 

•  Annoyance  is  a  summary  measure 
of  the  general  adverse  reaction  of  people 
to  noise  that  causes  speech  interference; 
sleep  disturbance;  desire  for  a  tranquil 
environment;  and  the  inability  to  use  the 
telephone,  radio  or  television 
satisfactorily. 

•  No  definitive  evidence  of  non- 
auditory  health  effects  from  aircraft 
noise  exist,  particularly  below  DNL  70 
dB. 

•  For  supplemental  analysis,  Long- 
Term  Equivalent  Sound  Level  (Leg(x)} 
(where  X  represents  the  time  period  of 
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concern)  or  Time  Above  (TA)  may  be 
used  for  analysis  of  school  and 
communications  requirements  indoors 
during  specific  hours. 

•  Public  health  and  welfare  effects 
below  DNL  60  dB  have  not  been 
established,  but  are  assumed  to 
decrease  according  to  the  decrease  in 
percent  of  people  highly  annoyed. 

Environmental  Degradation/Impact 

•  Under  NEPA,  environmental 
degradation  might  have  to  be  assessed 
around  airports  even  if  there  is  no  clear 
effect  on  public  health  and  welfare. 

I  Other  criteria  might  be  appropriate. 

•  A  3  dB  increase  in  the  DNL 
environment  represents  a  doubling  of 
sound  energy  and  clearly  is  an  indicator 
of  the  need  for  further  analysis,  although 
smaller  increases  may  indicate  similar 
need.  In  other  words,  the  impact  of  a 
given  incremental  amount  of  change  in 

|  noise  levels  depends,  in  part,  upon  the 
I  existing  level  of  the  noise  environment. 

•  Recent  technology  and  software 
advances  in  geographic  information 

t  systems,  noise  methodology  and  census 
!  data  present  an  enhanced  potential  for 
■  detailed  analysis  of  sound  impacts  on 
-  population  and  noise-sensitive  areas. 

These  technologies  should  be 
[  considered  for  use  to  determine  noise 
;  impacts  of  present  and  proposed 
actions. 

f-  Land  Use  Planning 

•  DNL  represents  the  accepted  noise 
methodology  for  input  to  compatible 
land  use  planning. 

•  For  cumulative  speech  interference, 
Table  3-2  “Effects  of  Noise  on  People" 
contained  in  FICON  Volume  II: 
Technical  Report,  provides  a  rough 
approximation  of  both  outdoor  and 
indoor  predicated  speech  interference 
parameters  for  various  levels  of  noise 
exposure  as  measured  in  DNL  for 
residential  land  use  only. 

•  There  is  a  need  for  selective 

|  updating  (including  Standard  Land  Use 
Coding  Manual  (SLUCM)  updating)  and 
enhanced  public  understanding  of  the 
land-use  compatibility  guidelines,  its 
j;  application  and  interpretation  through 
[  incentives  and  other  programs. 

Education  of  the  Public 

Education  of  the  public  should 
•  concentrate  on  the  following  frequently 
misunderstood  issues: 

•  Environmental  noise  exposure  is 
measured  and  described  most  generally 
by  Day-Night  Average  A-Weighted 
Sound  Level  (DNL).  DNL  should  be 

j  defined  clearly  and  its  significance  and 
use  explained  clearly. 

•  Relation  of  DNL  to  Percent  Highly 
!  Annoyed  describes  long-term 


community  response  to  the  overall 
sound  environment  (indices  of  health 
and  welfare  effects). 

•  Although  the  A-Weighted  Maximum 
Sound  Level  (Lmax)  for  a  single  flyover 
is  easily  understood,  it  is  useful  only  for 
analyzing  short-term  responses. 

•  Every  change  in  the  noise 
environment  does  not  necessarily 
impact  public  health  and  welfare. 

•  Aircraft  noise  predictions  below 
DNL  65  dB  can  be  less  accurate  and 
should  be  interpreted  with  caution. 

FICON  Report  Recommendations 

•  Continue  use  of  the  DNL  metric  as 
the  principal  means  for  describing  long¬ 
term  noise  exposure  of  civil  and  military 
aircraft  operations. 

•  Continue  agency  discretion  in  the 
use  of  supplemental  noise  analysis. 

•  Improve  public  understanding  of  the 
DNL,  supplemental  methodologies  and 
aircraft  noise  impacts. 

•  If  screening  analysis  shows  that 
noise-sensitive  areas  will  be  at  or  above 
DNL  65  dB  and  will  have  an  increase  of 
DNL  1.5  dB  or  more,  further  analysis 
should  be  conducted  of  noise  sensitive 
areas  between  DNL  60-65  dB  having  an 
increase  of  DNL  3  dB  or  more  due  to  the 
proposed  airport  noise  exposure. 

•  If  the  DNL  65  dB  screening  test  calls 
for  further  analysis  between  DNL  60-65 
dB,  agency  mitigation  options  will 
include  noise  sensitive  areas  between 
DNL  60-65  dB  that  are  projected  to  have 
an  increase  of  3  dB  or  more  as  a  result  of 
the  proposed  airport  noise  exposure. 

•  If  an  FAA  Part  150  program  is 
included  by  the  FAA  as  a  NEPA 
mitigation  measure,  the  FAA  and  the 
airport  operator  are  responsible  for 
ensuring  the  commitment  is  earned  out 
and  the  Part  150  study  scope  conforms 
to  the  NEPA  scope  of  noise  analysis. 

•  Increase  research  (R&D)  on 
methodology  development  and  on  the 
impact  of  aircraft  noise.  To  foster  this,  a 
standing  Federal  interagency  committee 
should  be  established  to  assist  agencies 
in  providing  adequate  forums  for 
discussions  of  public  and  private  sector 
proposals  identifying  needed  research 
and  in  encouraging  R&D  in  these  areas. 
The  following  initial  R&D  issues  are 
recommended: 

•  Evaluate  potential  modifications  to 
the  1980  FICUN  land  use  compatibility 
table  to  improve  its  usefulness  for  both 
routine  land  use  planning  and  planning 
for  noise-sensitive  land  uses. 

•  Continue  research  into  community 
reaction  to  aircraft  noise,  including  sleep 
disturbance,  speech  interference,  and 
non-auditory  health  effects  of  noise. 

•  Investigative  differences  in 
perceptions  of  aircraft  noise,  ground 
transportation  noise  (highways  and 


railroads),  and  general  background 
noise. 

•  Continue  and  expand  research  on 
the  airport  noise  impacts  of  rotary-wing 
operations. 

It  is  the  FICON’s  belief  that  these 
recommendations  will  provide  both 
immediate  and  long-term  improvements 
in  airport  noise  analysis.  Federal 
interagency  encouragement  of  a 
continuing  review  of  airport  noise 
analysis  will  provide  a  forum  to  address 
related  public  concerns. 

While  the  FICON  is  seeking  to 
achieve  improved  uniformity  among 
Federal  agencies  in  airport  noise 
analysis,  it  must  also  recognize  that 
agencies  have  differing  legislative 
mandates  and  operating  environments. 
These  recommendations  should  be 
viewed  as  general  guidance.  Each 
Federal  agency  must  determine  how  it 
can  best  use  this  guidance, 
supplementing  it  as  appropriate  to  meet 
agency  needs,  within  the  framework  of 
the  NEPA  requirements. 

The  FICON  report  neither  addressees 
the  adequacy  of  compliance  with  NEPA 
to  date  by  the  participating  agencies, 
attempts  to  redefine  thresholds  of 
significance  of  impact  under  NEPA.  nor 
modifies  the  NEPA  regulations  or 
procedures  of  these  agencies. 

Public  Review  and  Comment 

Any  person  may  express  his  or  her 
views  on  the  FICON  report  by 
submitting  written  comments  to  the 
Federal  Aviation  Administration,  Office 
of  Environment  and  Energy,  AEE-300, 
800  Independence  Avenue,  SWn 
Washington,  DC  20591.  Since  the 
primary  impact  of  the  report's 
recommendations  will  be  on  the 
assessment  of  civil  airport  noise  impacts 
for  which  the  FAA  is  responsible,  the 
FAA  is  serving  as  the  focal  point  for  the 
receipt  of  public  comments.  Copies  of 
such  written  responses  will  be  provided 
to  all  agencies  participating  in  FICON. 

Each  member  agency  has  advised  the 
FICON  that  they  are  reviewing  their 
procedures  for  evaluating  airport  noise 
impacts  based  on  the  FICON  Report 
findings,  conclusions  and 
recommendations.  Any  resulting 
changes  in  their  procedures  will  follow 
individual  agency  rules  for  public 
comment. 

Dated:  September  18. 1992. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  92-23175  Filed  9-23-92;  8:45  am] 
BILLING  CODE  38 10-01 -M 
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Department  of  the  Army 

Environmental  Assessment  for  Base 
Realignment  at  Fort  Lewis, 

Washington 

agency:  Department  of  Defense,  United 
States  Army. 

action:  Finding  of  No  Significant 
Impact. 

summary:  In  accordance  with  the 
legislative  requirements  of  Public  Law 
101-510  (Title  XXIX),  the  7th  Infantry 
Division  (Light)  (71D(L)]  and  the 
Communications  Systems  Test  Activity 
will  realign  to  Fort  Lewis,  Washington. 

An  environmental  assessment  (EA) 
describing  impacts  to  the  biological, 
historical,  cultural,  and  socioeconomic 
environment  of  Fort  Lewis  and  its 
subinstallations,  the  Yakim  Firing 
Center  ( YFC)  and  Vancouver  Barracks/ 
Camp  Bonneville,  has  been  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  the 
provisions  of  Army  Regulation  200-2, 
and  the  Council  on  Environmental 
Quality  Regulations  200-2,  and  the 
Council  on  Environmental  Quality 
Regulations  of  40  CFR  part  1500.  The  EA 
is  incorporated  herein  by  reference.  All 
environmental  requirements,  including 
the  Endangered  Species  Act  and  the 
National  Historic  Preservation  Act,  have 
been  addressed. 

The  proposed  action  will  involve  the 
realignment  of  the  7ID(L),  non-divisional 
support  units,  and  the  Communications 
Systems  Test  Activity  to  Fort  Lewis 
between  1993  and  1995.  The  Army’s 
preferred  alternative  is  to  phase  the 
move  by  Division  Ready  Brigade.  The 
administrative  requirements  of  the 
7ID(L)  will  be  met  by  a  combination  of 
new  construction,  existing  facilities,  and 
diverted  barracks  space.  New 
construction  will  involve  four  new 
projects  on  the  installation.  Four 
alternatives  for  providing  administrative 
facilities  were  considered  including:  No 
action,  leasing  existing  off-site 
commercial  facilities,  using  facilities  at 
nearby  military  installations,  and  a 
combination  of  using  new  construction 
and  existing  facilities.  New  construction 
and  use  of  existing  facilities  were 
selected  as  the  most  cost  effective 
alternative,  as  well  as  the  alternative 
that  contributes  the  most  to  higher 
morale  and  military  readiness. 
Alternative  construction  sites  were 
evaluated  based  on  cost,  land  use, 
logistics,  access,  troop  morale, 
environmental  impact,  energy  efficiency, 
and  utilities.  Sites  selected  result  in 
minimization  of  impacts  and  costs. 

New  construction  sites  are  located 
within  existing  cantonment  areas  and 


will  not  adversely  impact  air  or  water 
quality,  ambient  noise  levels,  sensitive 
biological  resources,  historical 
resources,  or  other  resources.  Site 
assessments  were  conducted  to 
determine  whether  the  properties  within 
the  construction  project  areas  are 
eligible  for  the  National  Register  of 
Historic  Places.  None  were  identified. 
Any  facility  scheduled  for  demolition 
will  be  treated  in  accordance  with  the 
Requirements  of  the  Department  of 
Defense  Programmatic  Agreement  (PA) 
for  World  War  II  Temporary  Wooden 
Buildings. 

The  amended  Base  Closure  and 
Realignment  PA  for  Historic  Properties 
outlines  required  actions  to  be 
completed  by  Fort  Lewis  for  compliance 
of  the  proposed  action  with  sections  106 
and  110  of  the  National  Historic 
Preservation  Act.  Specific  remaining 
actions  to  be  completed  include  the 
following: 

1.  A  schedule  for  completion  of 
inventory  survey  will  be  established  in 
consultation  with  the  State  Historic 
Preservation  Office  and  the  Advisory 
Council  on  Historic  Preservation  as  part 
of  the  Historic  Preservation  Plan  (HPP). 

a.  Priority  inventory  survey  and  site 
evaluation  for  Fort  Lewis  historic  sites. 

b.  Priority  inventory  survey  and  site 
evaluation  for  Selah  Creek  at  the  YFC. 

2.  Completion  of  60  cultural  site 
determinations  of  eligibility  for  the 
National  Register  of  Historic  Places  at 
Fort  Lewis  and  71  cultural  site 
determinations  at  the  YFC. 

3.  Completion  of  a  cultural  resources 
predictive  model  of  the  YFC  to  be 
developed  on  the  installations's 
Geographic  Information  System  based 
on  current  and  past  inventory  surveys 
and  field  experience. 

4.  Preparation  of  an  installation  HPP 
by  September  30, 1994. 

5.  Completion  of  Historic  American 
Building  Survey  assessment  for  affected 
WWII  historic  buildings. 

6.  Consultation  with  local  Indian 
tribes  concerning  use,  inventory,  and 
preservation  of  traditional  cultural 
properties. 

The  Army  will  not  undertake  any  new 
Base  Closure  and  Realignment 
construction,  renovation,  land  disposal, 
training  exercises,  or  other  activities 
which  could  affect  historic  properties 
until  the  actions  necessary  to  inventory, 
assess  and  take  into  account  the  effects 
on  historic  properties  have  been 
completed  consistent  with  the  terms  set 
forth  in  the  amended  PA  for  Historic 
Properties. 

Relocating  the  7ID(L),  non-divisional 
support  units,  and  the  Communications 
systems  Test  Activity  will  involve 
approximately  12,400  military  and  330 


civilian  positions.  Installation  personnel 
strength  will  exceed  present  levels,  but 
not  levels  which  have  been  attained  in 
the  past  at  Fort  Lewis.  No  new  bousing 
will  be  constructed.  Twenty-seven 
existing  barracks  buildings  will  be 
renovated.  Existing  facilities  at  Fort 
Lewis  can  adequately  support  the 
increase  in  population  associated  with 
the  realignment  of  the  7ID(L)  to  Fort 
Lewis.  The  construction  activities  will 
not  significantly  alter  the  availability  of 
energy  resources  on  the  installation. 

Training  impacts  on  the  natural 
environment  will  not  be  significant 
when  compared  to  past  use  of  training 
lands  by  the  9th  Infantry  Division 
(Motorized)  because  of  the  nature  of  the 
7ID(L)  training  which  involves  a 
reduction  in  wheeled  and  tracked 
vehicles  and  a  chance  to  a  light  division. 
Although  training  will  increase  at  Fort 
Lewis,  the  realignment  action  will  not 
significantly  affect  the  training  land  nor 
will  it  require  the  expansion  of  training 
facilities.  Training  will  decrease  at  the 
YFC  and  no  significant  impacts  will 
occur  to  any  federally  or  state  listed 
threatened  or  endangered  species  on 
Fort  Lewis  or  YFC.  No  adverse 
modification  will  occur  to  designated 
critical  habitat  on  Fort  Lewis  for  the 
northern  spotted  owl.  All  training  will 
be  conducted  in  accordance  with  the 
installation  sensitive  area  management 
plans  and  regulations. 

The  realignment  action  will  have  a 
positive  impact  on  Pierce  and  Thurston 
Counties  in  terms  of  employment, 
population,  business  volume,  and 
personal  income.  However,  these 
increases  will  not  alter  the 
socioeconomic  characteristics  of  the 
Fort  Lewis  region  and  are  not 
significant.  No  socioeconomic  impacts 
will  result  at  the  YFC. 

Based  on  the  evaluation  of  the  direct, 
indirect,  and  cumulative  environmental 
impacts,  as  presented  in  the  EA,  the 
realignment  of  the  7ID(L)  and  the 
Communications  Systems  Test  Activity 
to  Fort  Lewis  will  not  significantly  affect 
the  quality  of  the  human  environment; 
therefore,  an  Environmental  Impact 
Statement  need  not  be  prepared. 

SUPPLEMENTARY  INFORMATION:  There  is  ■ 
a  30-day  waiting  period  for  the  public 
prior  to  implementation. 

ADDRESSES:  A  request  for  a  copy  of  the 
EA  and  comments  may  be  forwarded  to: 
Dr.  David  Rice,  Seattle  District,  U.S. 
Army  Corps  of  Engineers,  P.O.  Box  C- 
3755,  Seattle,  Washington  98124-2255. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  this  FNSI  may  be 
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directed  to  Dr.  David  Rice,  (206)  764- 
3630. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
( Environment ,  Safety  and  Occupational 
Health)  OASA(I.L»E). 

[FR  Doc.  92-23129  Filed  9-23-92;  8:45  am) 

BUJJNG  COOE  3710-M-M 


Patent  Applications  Available  for 
Licensing 

agency:  Office  of  the  Army  )udge 
Advocate  General,  Intellectual  Property 
Law  Division,  DOD. 
action:  Notice. 

summary:  U.S.  Patent  Applications  SN 
07/878,372  filed  4  May  1992  entitled 
“Composition  and  Method  of  Treating 
Hepatitis  C,“  SN  07/914,673  filed  13  July 
1992  entitled  “Composition  and  Method 
of  Treating  Hepatitis  B,”  and  SN  07/ 
779,744  filed  21  October  1991  entitled 
“Composition  and  Methods  for  Therapy 
and  Prevention  of  Cancer,  AIDS,  and 
Anemia"  are  ail  available  for  licensing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Earl  T.  Reichert,  Office  of  the  Judge 
Advocate  General,  Intellectual  Property 
Law  Division,  901  North  Stuart  Street, 
Arlington,  VA  22203-1837,  telephone: 
(703)  696-8113. 

Keonetfa  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  92-23124  Filed  9-23-92;  8:45  am) 

BILLING  COOE  3710-M-M 


|  Defense  Logistics  Agency 

Privacy  Act  of  1974;  Amend  a  Record 
j  System 

AGENCY:  Defense  Logistics  Agency. 

DOD. 

action:  Amend  a  record  system. 

summary:  The  Defense  Logistics 
I  Agency  (DLA)  proposes  to  amend  one 
j  existing  record  system  in  the  DLA 
inventory  of  system  of  records  notices 
|  subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

OATES:  The  amendment  will  be  effective 
without  further  notice  on  October  26, 
1992.  unless  comments  are  received  that 
I  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Administrative 
Management  Branch,  Planning  and 
Resource  Management  Division. 
Defense  Logistics  Agency,  Room  5A120, 
Cameron  Station,  Alexandria,  Virginia 
22304-6100. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  Salus  at  (703)  817-7583. 


SUPPLEMENTARY  INFORMATION:  The 

complete  inventory  of  DLA  system  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  as  follows: 

50  FR  22897,  May  29. 1985  (DoD  Compilation, 
changes  follow) 

50  FR  51898,  December  20. 1985 

51  FR  27443,  July  31, 1986 

51  FR  30104,  August  22, 1988 

52  FR  35304.  September  18, 1987 

52  FR  37495.  October  7, 1987 

53  FR  04442,  February  18, 1988 
53  FR  09965,  March  28. 1988 
53  FR  21611,  June  8, 1988 

53  FR  28105.  July  11. 1988 
53  FR  32091.  August  23, 1988 
53  FR  39129,  October  5, 1988 
53  FR  44937,  November  7, 1988 

53  FR  48708,  December  2, 1988 

54  FR  11997,  March  23, 1989 

55  FR  21918,  May  30. 1990  (DLA  Address 
Directory) 

55  FR  32284,  August  8, 1990 
55  FR  32947,  August  13, 1990 
55  FR  34050,  August  21. 1990 
55  FR  42755,  October  23, 1990 

55  FR  53178,  December  27. 1990 
58  FR  5806,  February  13, 1991 
58  FR  8987,  March  4, 1991 

56  FR  11207.  March  15, 1991 
56  FR  19838,  April  30, 1991 

58  FR  31392,  July  10. 1991  (Updated  Indexing 
System) 

56  FR  35852,  July  29. 1991 
58  FR  52017,  October  17, 1991 
56  FR  55910,  October  30, 1991 
56  FR  56065,  October  31, 1991 

56  FR  65245,  December  16, 1991 

57  FR  2715.  January  23. 1992 
57  FR  13718.  April  17, 1992 
57  FR  20471,  May  13. 1992 
57  FR  28490,  June  25, 1992 
57  FR  29294,  July  1, 1992 

57  FR  33323,  July  28, 1992 
57  FR  35670,  August  10. 1992 

The  amendment  is  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  which  requires  the  submission  of  an 
altered  system  report.  The  specific 
changes  to  the  record  system  being 
amended  are  set  forth  below  followed 
by  the  system  notice,  as  amended,  in  its 
entirety. 

Dated:  September  18, 1992. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S835.50  DLA-N 

SYSTEM  NAME: 

Hazardous  Materials  Exposure 
History  System.  (53  FR  26105,  July  11, 
1988). 

CHANGES: 

SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with 
“S600.10  DLA-W." 


SYSTEM  NAME: 

Delete  entry  and  replace  with 
“Hazardous  Materials  Occupational 
Exposure  History  Files" 

SYSTEM  LOCATION'. 

Delete  entry  and  replace  with 
“Records  are  maintained  at  the  Defense 
Personnel  Support  Center;  the  Defense 
Distribution  Region  Central;  the  Defense 
Distribution  Region  West;  the  Defense 
Distribution  Region  East;  the  Defense 
Distribution  Depot.  Ogden;  and  the 
Defense  National  Stockpile  Center. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA’s  compilation  of 
systems  of  records  notices. 

In  addition,  records  are  maintained  at 
the  following  Defense  National 
Stockpile  Center  field  locations: 

Zone  Offices:  Zone  1  Management 
Office,  26  Federal  Plaza,  New  York,  NY 
10278-5000; 

Zone  2  Management  Office,  3200 
Sheffield,  Hammond,  IN  46327-5000; 

Zone  3  Management  Office,  819 
Taylor  Street,  Fort  Worth,  TX  76102- 
5000. 

Stockpile  Depots:  Binghamton  Depot, 
Hoyt  Avenue,  Binghamton,  NY  13901- 
1699; 

Sommerville  Depot.  152  U.S.  Highway 
206  South,  Sommerville,  NJ  08876-4135; 

Curtis  Bay  Depot,  710  Ordance  Road, 
Baltimore,  MD  21226-1786; 

Scotia  Depot,  Scotia,  NY  12302-7463; 
Point  Pleasant  Depot,  2601  Madison 
Avenue,  Point  Pleasant,  WV  25550-1603; 

Hammond  Depot,  3200  Sheffield 
Avenue.  Hammond,  IN  46327-5000; 

Casad  Depot,  New  Haven,  IN  46774- 
9644; 

Sharonville  Depot,  11935  Enterprise 
Drive,  Cincinnati,  OH  45241-1513; 

Warren  Depot,  Pine  Street  Extension, 
Warren,  OH  44482-9999; 

Fort  Worth  Depot,  Fort  Worth,  TX 
76102-5000; 

Gadsden  Depot  400  Raines  Avenue, 
Gadsden,  AL  35902-5000; 

Baton  Rouge  Depot,  2695  N.  Sherwood 
Forest  Drive,  Baton  Rouge,  LA  70814- 
5397; 

Clearfield  Federal  Depot,  Clearfield, 
UT  84018-5000;  and 
Stockton  Depot,  Rough  and  Ready 
Island,  Building  718,  Stockton,  CA 
95203-5000.” 

♦  *  *  *  * 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
“Records  consist  of  the  daily  dosage  of 
radiation  received  and  hourly  exposure 
to  dangerous  levels  of  asbestos  along 
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with  medical  status  data  resulting  from 
annual  medical  examinations.’* 


purpose(s): 

Delete  entry  and  replace  with  "To 
record  and  maintain  data  on  hazardous 
materials  exposure  levels  and  medical 
status  data  following  annual  medical 
examination.’’ 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Delete  entry  and  replace  with 
"information  from  the  records  is 
disclosed  to  the  U.  S.  Public  Health 
Service  under  contract  to  provide 
medical  examinations  of  DLA 
employees. 

Information  on  exposure  readings  is 
also  provided  to  the  regulatory  agencies 
which  regulate  the  handling  of 
hazardous  materials. 

The  "Blanket  Routine  Uses’’  set  forth 
at  the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system.” 


storage: 

Delete  entry  and  replace  with 
"Records  are  stored  in  paper  and 
computerized  form.” 


SAFEGUARDS: 

Delete  entry  and  replace  with 
"Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  then- 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users." 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with: 

‘Records  are  destroyed  75  years  after 
birth  date  of  employee,  60  years  after 
date  of  the  earliest  document  in  the  file 
if  the  date  of  birth  cannot  be 
ascertained,  or  30  years  after  latest 
separation,  whichever  is  later." 

SYSTEM  MANAGERS)  AND  ADDRESS: 

Delete  entry  and  replace  with  "Staff 
Director,  Office  of  Installation  Services 
and  Environmental  Protection,  DLA-W, 
Cameron  Station,  Alexandria,  VA 
22304-6100,  and  offices  of  environmental 
protection  at  the  DLA  Primary  Level 
Field  Activities.  Official  mailing 
addresses  are  published  as  an  appendix 
lo  DLA's  compilation  of  systems  of 
records  notices.” 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'  Individuals  seeking  to  determine 
whether  this  system  of  records  contains 


information  about  themselves  should 
address  written  inquiries  to  or  visit  the 
system  manager  of  the  particular  DLA 
activity  involved.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA’s  compilation  of  record  system 
notices  or  listed  under  System  location 
above.” 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
“Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  or  visit  the  system 
manager  of  the  particular  DLA  activity 
involved.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  record  system  notices  or 
listed  under  System  location  above.” 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
DLA  rules  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  DLA  Regulation 
5400.21,  "Personal  Privacy  and  Rights  of 
Individuals  Regarding  Their  Personal 
Records”;  32  CFR  part  323;  or  may  be 
obtained  from  the  system  manager." 

♦  *  *  *  * 


SYSTEM  NAME: 

Hazardous  Materials  Occupational 
Exposure  History  Files. 

SYSTEM  location: 

Records  are  maintained  at  the 
Defense  Personnel  Support  Center;  the 
Defense  Distribution  Region  Central;  the 
Defense  Distribution  Region  West;  the 
Defense  Distribution  Region  East;  the 
Defense  Distribution  Depot,  Ogden;  and 
the  Defense  National  Stockpile  Center. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA’s  compilation  of 
systems  of  records  notices. 

In  addition,  records  are  maintained  at 
the  following  Defense  National 
Stockpile  Center  field  locations: 

Zone  Offices:  Zone  1  Management 
Office,  26  Federal  Plaza,  New  York,  NY 
10278-5000; 

Zone  2  Management  Office,  3200 
Sheffield.  Hammond,  IN  46327-5000; 

Zone  3  Management  Office,  819 
Taylor  Street,  Fort  Worth,  TX  70102- 
5000. 

Stockpile  Depots:  Binghamton  Depot. 
Hoyt  Avenue,  Binghamton,  NY  13901- 
1699; 

Sommerville  Depot,  152  U.S.  Highway 
206  South,  Sommerville,  NJ  08876-4135; 

Curtis  Bay  Depot,  710  Ordance  Road, 
Baltimore,  MD  21226-1786; 

Scotia  Depot,  Scotia,  NY  12302-7463;  - 

Point  Pleasant  Depot,  2601  Madison 
Avenue.  Point  Pleasant,  WV  25550-1603; 


Hammond  Depot,  3200  Sheffield 
Avenue,  Hammond,  IN  46327-5000; 

Casad  Depot,  New  Haven,  IN  46774- 
9644; 

Sharonville  Depot,  11935  Enterprise 
Drive,  Cincinnati,  OH  45241-1513; 

Warren  Depot,  Pine  Street  Extension, 
Warren,  OH  44482-9999; 

Fort  Worth  Depot,  Fort  Worth,  TX 
76102-5000; 

Gadsden  Depot,  400  Raines  Avenue, 
Gadsden,  AL  35902-5000; 

Baton  Rouge  Depot  2695  N.  Sherwood 
Forest  Drive,  Baton  Rouge,  LA  70814- 
5397; 

Clearfield  Federal  Depot,  Clearfield, 
UT  84010-5000:  and  V 

Stockton  Depot,  Rough  and  Ready 
Island.  Building  718,  Stockton,  CA 
95203-5000." 

CATEGORIES  OF  tMDfVIDOALS  COVERED  GY  THE 
SYSTEM: 

Personnel  working  in  or  visiting 
storage  areas  containing  hazardous 
materials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  the  daily  dosage  of 
radiation  received  and  hourly  exposure 
to  dangerous  levels  of  asbestos  along 
with  medical  status  data  resulting  from 
annual  medical  examinations. 


Occupational  Safety  and  Health  Act 
of  1970.  as  amended;  5  U.S.C.  5108, 5314. 
5315,  7902;  15  U.S.C.  033,  636;  18  U.S.C. 
1114;  29  U.S.C.  553, 651-878;  42  U-S.C. 
3142-1;  49  U.S.C.  App.  1421;  and 
Executive  Order  9397. 


To  record  and  maintain  data  on 
hazardous  materials  exposure  levels 
and  medical  status  data  following 
annual  medical  examination. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  from  the  records  is 
disclosed  to  the  U.  S.  Public  Health 
Service  under  contract  to  provide 
medical  examinations  of  DLA 
employees. 

Information  on  exposure  readings  is 
also  provided  to  the  regulatory  agencies 
which  regulate  the  handling  of 
hazardous  materials. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 


S600.10  DLA-W 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 


PURPOSE(S): 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS: 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 

RETRIEV  ABILITY: 

Filed  alphabetically  by  individual’s 
name, 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  75  years  after 
birth  date  of  employee,  60  years  after 
date  of  the  earliest  document  in  the  File 
if  the  date  of  birth  cannot  be 
ascertained,  or  30  years  after  latest 
separation,  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Staff  Director,  Office  of  Installation 
Services  and  Environmental  Protection. 
DLA-W,  Cameron  Station.  Alexandria. 
VA  22304-6100,  and  offices  of 
environmental  protection  at  the  DLA 
Primary  Level  Field  Activities.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  or  visit  the 
system  manager  of  the  particular  DLA 
activity  involved.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  record  system 
notices  or  listed  in  the  System  location 
entry  above. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  or  visit  the  system 
manager  of  the  particular  DLA  activity 
involved.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA’s 
compilation  of  record  system  notices  or 
listed  in  the  System  location  entry 
above. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  contesting  contents 
and  appealing  initial  agency 
determinations  are  contained  in  DLA 
Regulation  5400.21,  “Personal  Privacy 
and  Rights  of  Individuals  Regarding 
Their  Personal  Records”;  32  CFR  part 


323;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  film  badges, 
dosimeters,  other  instrumentation,  work 
logs,  and  medical  examinations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

(FR  Doc.  92-23174  Filed  9-23-92:  8.45  am] 
SJLUNG  CODE  3310-01-F 


DEPARTMENT  OF  EDUCATION 

ICFDA  No.:  84.128A] 

Special  Projects  and  Demonstrations 
for  Providing  Supported  Employment 
Services  to  Individuals  With  Severe 
Handicaps — Community-Based 
Projects;  Closing  Date  Extension 

Notice  extending  the  closing  date  for 
transmittal  of  applications  for  new 
awards  for  fiscal  year  (FY)  1993. 

Deadline  for  Transmittal  of 
Applications:  The  closing  date  for 
applications  is  extended  from 
September  1. 1992  to  October  9, 1992. 

On  June  12, 1992,  the  Department  of 
Education  published  in  the  Federal 
Register  (57  FR  25025)  a  notice  inviting 
applications  under  Special  Projects  and 
Demonstrations  for  Providing  Supported 
Employment  Services  to  Individuals 
with  Severe  Handicaps — Community- 
Based  Projects  for  fiscal  year  (FY)  1993. 
Detailed  information  concerning  this 
competition  was  included  in  that  notice. 
The  purpose  of  this  notice  is  to  extend 
the  deadline  date  for  transmittal  of 
applications  because  potential 
applicants  may  not  have  had  sufficient 
time  to  complete  their  proposals  due  to 
the  disruption  caused  by  the  recent 
hurricane  in  Florida  and  Louisiana. 

Deadline  for  Intergovernmental 
Review:  December  8  1992. 

For  Applications  or  Information 
Contact:  fudith  Miller  Tynes,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3222.  Switzer 
Building,  Washington.  DC  20202-2742. 
Telephone:  (202)  205-9346.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-677-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m.,  Eastern  time. 
Program  Authority:  29  U.S.C  777a{d). 
Dated:  September  18, 1992. 

Robert  R.  Davila, 

Assistant  Secretary.  Office  of  Special 
Education  end  Rehabilitative  Services. 

(FR  Doc.  92-23140  Filed  9-23-92;  8:45  am| 

BILUNG  CODE  *000-01-41 


National  Assessment  Governing 
Board;  Teleconference  Meeting 

agency:  National  Assessment 
Governing  Board;  Education. 

ACTION:  Amendment  to  notice. 


SUMMARY:  Notice  is  hereby  given  of  an 
amendment  to  the  notice  of  the 
teleconference  meeting  of  the  Executive 
Committee  of  the  National  Assessment 
Governing  Board  scheduled  for 
September  23, 1992,  at  800  North  Capitol 
Street,  NW.,  suite  825,  Washington,  DC, 
as  published  at  57  FR  38301,  August  24, 
1992.  The  teleconference  meeting  will 
include  the  Achievement  Levels 
Committee  at  11  a.m. 

Dated:  September  21. 1992. 

Roy  Truby, 

Executive  Director. 

(FR  Doc.  92-23181  Filed  9-23-92;  8:45  am] 

BILUNG  CODE  4000-0 1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  JO92-09498T,  Louisiana-15] 

State  of  Louisiana;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

September  18, 1992. 

Take  notice  that  on  September  17. 

1992,  the  Office  of  Conservation  of  the 
Department  of  Natural  Resources  for  the 
State  of  Louisiana  (Louisiana)  submitted 
the  above-referenced  notice  of 
determination  pursuant  to  §  271.703(c)(3) 
of  the  Commission's  regulations,  that  the 
Smackover  C  Formation,  Reservoir  B, 
underlying  parts  of  the  Haynesville  Field 
in  Claiborne  Parish.  Louisiana,  qualifies 
as  a  tight  formation  under  section  107(b) 
of  the  Natural  Gas  Policy  Act  of  1978. 
The  area  of  application  covers  portions 
of  sections  17-20  of  Township  23  North, 
Range  8  West. 

The  notice  of  determination  also 
contains  Louisiana’s  findings  that  the 
referenced  part  of  the  Smackover  C 
Formation  meets  the  requirements  of  the 
Commission  s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC. 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
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275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson,  Jr. 

Acting  Secretary. 

[FR  Doc.  92-23166  Filed  9-23-92;  8:45  am] 

PILLING  CODE  6717-0!-*! 


[Docket  No.  TM93-3-20-000  TM92-20-20- 
0001 

Proposed  Changes  in  FERC  Gas  Tariff; 
Algonquin  Gas  Transmission  Co. 

September  18, 1992 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (“Algonquin”) 
on  September  16. 1992.  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  following  revised  tariff 
sheets: 

Proposed  to  be  effective  JuJy  1,  1992 
Sub  11  Rev  Sheet  No.  41 
2  Sub  11  Rev  Sheet  No.  42 
Proposed  to  be  effective  August  1,  1992 
Sub  12  Rev  Sheet  No.  41 
4  Sub  12  Rev  Sheet  No.  42 
Proposed  to  be  effective  September  1,  1992 
13  Rev  Sheet  No.  41 

13  Rev  Sheet  No.  42 

Proposed  to  be  effective  October  1.  1992 

14  Rev  Sheet  No.  41 
14  Rev  Sheet  No.  42 

Algonquin  states  that  the  revised 
tariff  sheets  are  being  filed  to  flow 
through  changes  in  rates  in  Texas 
Eastern  Transmission  Corporation’s 
("Texas  Eastern”)  Rate  Schedules  SS-2 
and  SS-3,  which  underlie  Algonquin's 
Rate  Schedules  STB  and  SS— HI, 
respectively.  Pursuant  to  Section  10  of 
Rate  Schedule  STB  and  Section  9  of 
Rate  Schedule  SS— in  in  Algonquin's 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1,  Algonquin  is  hereby  filing  the 
above  sheets  to  track  the  latest  changes 
filed  by  Texas  Eastern  on  August  28, 
1992. 

Algonquin  also  states  that  in  its  filing, 
Texas  Eastern  states  that  it  is  making  its 
filing  to  flow  through  changes  in  CNG 
Transmission  Corporation's  ("CNG") 
Rate  Schedule  GSS  Injection  Charge 
Rate.  These  changes  were  reflected  in  a 
tariff  filing  made  by  CNG  on  July  1, 1992 
in  Docket  No.  TM92-8-22-000,  which 
was  subsequently  accepted  by 
Commission  Order  dated  July  31, 1992. 

Algonquin  further  states  that  pursuant 
to  sections  10.3  and  9.3  of  Rate 
Schedules  STB  and  SS-III,  respectively, 
the  proposed  effective  date  for  the  listed 
revised  tariff  sheets  corresponds  with 
the  effective  date  of  Texas  Eastern’s 
tariff  sheets. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  25, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Liwood  A  Watson,  Jr_, 

A  ding  Secretary. 

(FR  Doc.  92-23151  Filed  9-23-92;  8:46  am) 
BILLING  CODE  £717-01-** 


[Docket  Nos.  TA92-1-63-0G2,  TM92-5-63- 
001  and  TQ92-7-63-001 1 

Compliance  Filing;  Carnegie  Natural 
Gas  Co. 

September  18, 1992. 

Take  notice  that  on  September  15. 
1992,  Carnegie  Natural  Gas  Company 
(“Carnegie”]  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  with  a  proposed  effective 
date  of  September  1, 1992: 

2  Sub  Thirty-Foarth  Revised  Sheet  No.  8 

2  Sub  Thirty-Fourth  Revised  Sheet  No.  9 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheets  to  comply  with  the 
Commission’s  Order  issued  in  the 
captioned  dockets  on  August  31, 1992. 
Carnegie  states  that,  as  directed  by  the 
Commission,  the  above  tariff  sheets 
reflect  Carnegie’s  PGA  commodity 
surcharge  computed  in  accordance  with 
§  154.305(d)  of  the  Commission’s 
regulations  and  the  TCA  commodity 
surcharge  computed  in  accordance  with 
Section  26  of  the  General  Terms  and 
Conditions  of  Carnegie’s  tariff.  Carnegie 
states  that  because  each  of  these 
calculations  are  based  on  a  zero 
projection  for  firm  sales,  the  resulting 
PGA  commodity  surcharge  and  TCA 
surcharge  rates  are  zero,  as  reflected  on 
the  above  tariff  sheets. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 


Washington,  DC  20428,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  25, 1992. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  92-23159  Filed  9-23-92;  8:45  am] 
BILLING  CODE  6717-01-**# 


i  Docket  No.  CP92-425-001] 

Amendment;  CNG  Transmission  Corp. 

September  18, 1992. 

Take  notice  that  on  September  11, 
1992,  CNG  Transmission  Corporation 
(CNG),  445  West  Main  Street, 
Clarksburg.  West  Virginia  26301,  filed  in 
Docket  No.  CP92-425-001  an 
amendment  to  its  application  filed  in 
Docket  No.  CP92-425-000  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  so  as 
to  limit  the  term  of  the  proposed 
abandonment  to  Rochester  Gas  and 
Electric  Corporation  (RG&E),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

CNG  states  that  the  application 
should  be  treated  as  a  request  for 
authorization  for  a  limited  term 
abandonment  of  31,731  dt/day  to  RG&E 
from  July  1, 1991  to  October  31, 1992.  It 
is  stated  that  originally,  on  March  20, 
1992,  CNG  filed  an  application  for 
permanent  abandonment  authorization 
of  this  amount  to  RG&E.  CNG  states 
further  that  RG&E  and  CNG  have 
mutually  agreed  to  temporarily  reduce 
RG&E’s  level  of  service  to  297,269  dth 
per  day. 

CNG  therefore  requests  the  temporary 
abandonment  of  service  to  RG&E, 
effective  July  1, 1991  to  effectuate 
RG&E’s  reduction  from  329,000  dth  per 
day  to  297,269  dth  per  day. 

Any  person  desiring  to  be  heard  or 
any  person  desiring  to  make  any  protest 
with  reference  to  said  amendment 
should  on  or  before  October  9, 1982,  file 
with  the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 


Federal  Register  /  Vol.  57,  No.  186  /  Thursday,  September  24,  1992  /  Notices 


44181 


considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  w 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules.  Persons  who  have 
heretofore  filed  need  not  file  again. 
Linwood  A.  Watson,  Jr„ 

Acting  Secretary. 

[FR  Doc.  92-23164  Filed  9-23-92;  8:45  am] 

BILUNG  CODE  S717-01-H 


[Docket  No.  TA92-1 -22-001] 

Proposed  Changes  In  FERC  Gas  Tariff; 
CNG  Transmission  Corp. 

September  18, 1992. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG”)  on  September  15, 
1992,  filed  the  following  revised  tariff 
sheets  to  First  Revised  Volume  No.  1  of 
CNG’s  FERC  Gas  Tariff: 

(A)  Substitute  Alternate  Twenty-Five  Revised 
Sheet  No.  31 

,  Substitute  Alternate  Seventeenth  Revised 
Sheet  No.  34 

(B)  Substitute  Alternate  Twenty-Second 

Revised  Sheet  No.  31 
Substitute  Alternate  Eighteenth  Revised 
Sheet  No.  34 

The  purpose  of  the  filing  is  to  comply 
with  the  Commission’s  August  31, 1992 
filing  in  this  docket. 

CNG  tenders  the  paragraph  (A)  and 
(B)  tariff  revisions  to  become  effective 
on  September  1, 1992,  and  October  1, 
1992,  respectively.  The  paragraph  (B) 
tariff  sheets,  in  addition  to  reflecting 
compliance  with  the  August  31  order, 
also  incorporate  the  effect  of  the  Annual 
Charge  Adjustment  filing  that  CNG 
made  on  August  31, 1992,  in  Docket  No. 
TM93- 1-22-000. 

The  rate  revisions  reflect  the  transfer 
of  Texas  Eastern  Transmission 
Corporation’s  Gas  Inventory  Charge 
amounts  from  the  demand  surcharge  to 
the  commodity  surcharge  and  the 
implementation  of  the  Tennessee  Gas 
Pipeline  Company  “Cosmic"  Settlement 
which  was  implemented  in  a  June  29, 
1992,  compliance  filing  in  Docket  Nos. 
RP80-119,  et  al. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  25, 1992. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  92-23152  Filed  9-23-92;  8:45  am] 

BILLING  CODE  6717-OI-M 


[Docket  No.  RS92-62-000] 

Conference;  Gasdel  Pipeline  System, 
Inc. 

September  18, 1992. 

Take  notice  that  on  Thursday, 
September  24, 1992,  beginning  at  11  a.m., 
a  prefiling  conference  will  be  convened 
in  the  above-captioned  docket  to  discuss 
Gasdel  Pipeline  System,  Inc.’s  summary 
of  its  proposed  plan  for  implementation 
of  Order  No.  636. 

The  conference  will  be  convened  by 
the  Commission  Staff  as  a  telephone 
conference  call  from  room  8308  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  825  N.  Capitol  Strefet,  NE., 
Washington,  DC  20426. 

All  parties  are  invited  to  attend. 
Attendance  at  the  conference,  however, 
will  not  confer  party  status.  If  a  party 
desires  to  attend  the  conference  by 
telephone  or  requires  additional 
information,  such  party  may  contact 
James  A.  Pederson  at  (202)  208-2158  or 
Edith  A.  Gilmore  at  (202)  208-1093. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  92-23155  Filed  9-23-92;  8:45  am] 

BILLING  COOE  6717-01-M 


[Docket  No.  CP92-708-000] 

Request  Under  Blanket  Authorization; 
Northern  Natural  Gas  Co. 

September  18, 1992. 

Take  notice  that  on  September  16, 
1992,  Northern  Natural  Gas  Company 
(Northern)  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP92-708-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  operate  and 
maintain  ten  existing  delivery  points 
and  appurtenant  facilities  for 
jurisdictional  service  and  add  one 
delivery  point  under  Northern’s  CD-I 
service  agreement  to  Peoples  Natural 
Gas  Company,  Division  of  UtiliCorp 
United,  Inc.  (Peoples)  under  its  blanket 


certificate  issued  in  Docket  No.  CP82- 
401-000,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  the  construction 
and  operation  of  the  ten  existing 
delivery  points  were  authorized 
pursuant  to  Section  311  of  the  Natural 
Gas  Policy  Act  of  1978  and  §  284.3(c)  of 
the  Commission’s  Regulations.  It  is 
indicated  that,  with  respect  to  the  new 
delivery  point,  the  Commission’s  order 
issued  on  July  10, 1991,  in  Docket  No. 
CP91-2085-000,  approved,  among  other 
things,  Northern’s  request  for 
authorization  to  operate  and  maintain 
the  Enron  Gas  Liquids/Plattsmouth 
delivery  point  for  jurisdictional  service 
to  another  shipper.  A  schedule  listing 
the  location  of  the  delivery  points  and 
the  volumes  to  be  delivered  at  these 
points  is  attached  as  an  appendix. 

It  is  stated  that  the  end  use  of  the  gas 
would  be  for  residential,  commercial 
and  industrial  uses.  Northern  states  that 
no  increase  in  capacity  at  the  existing 
facilities  is  proposed.  Northern  states 
that  the  volumes  to  be  delivered  to 
People’s  at  the  various  delivery  points 
would  be  within  the  currently 
authorized  level  of  firm  entitlement’s  for 
Peoples  as  set  forth  in  Northern's 
currently  effective  Rate  Schedule  CD-I 
service  agreement.  It  is  also  indicated 
that  the  proposed  activity  is  not 
prohibited  by  its  existing  tariff  and  that 
it  has  sufficient  capacity  to 
accommodate  the  proposed  changes 
without  detriment  to  Northern’s  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefore,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
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Linwood  A.  Watson,  Jr, 

Acting  Secretary. 


Appendix 


Peak 

day 

volumes 

(Mcf) 

Annual 

volumes 

(Mcf) 

1 .  Brewster,  MN . 

8 

86,800 

2.  Byllesby  Lake,  MN . 

115 

11.100 

3.  Elmerado  Estates,  IA . 

16 

2,900 

4  Fountain,  MN . 

209 

27.995 

5.  Freeborn,  MN . 

172 

23,634 

6.  Hawaiian  Village,  NE . 

288 

20,764 

7.  Pin  Oaks  Estates,  iA . 

35 

1,624 

8.  Royal  Estates,  IA . 

29 

5,250 

9.  Spring  Lake,  MN . 

10.  Enron  Liquids/Platts- 

468 

35,595 

26 

9,345 

2,688,000 

11.  Marshall,  MN . 

8,000 

(FR  Doc.  92-  23153  Filed  9-23-92;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  GP92- 14-000] 

Petition  of  Compliant;  Northern  Natural 
Gas  Company  v.  Woods  Petroleum 
Corporation 

September  18, 1992. 

Take  notice  that  on  September  9, 1992, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  a  petition 
of  complaint  against  Woods  Petroleum 
Corporation  (Woods).  Northern  asserts 
that  actions  taken  by  Woods  with 
respect  to  certain  gas  purchased  by 
Northern  resulted  in  a  violation  of  the 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3301,  et  seq.  (NGPA). 

Northern  states  that  it  entered  into 
Gas  Purchase  Contracts  with  Woods  on 
October  13, 1982,  and  January  26, 1982. 
Northern  asserts  that  the  contracts 
provided  for  payment  to  Woods  for 
amounts  due  under  the  contracts. 
Northern  states  that  in  addition  to  the 
contracts  of  January  26,  Northern 
entered  into  a  contract  with  ENI 
Exploration  Program  1979 II  and  on 
September  3, 1992,  entered  into  a 
contract  with  Petco  Energy  Company,  a 
Limited  Partnership.  Woods  executed 
both  of  these  contracts  as  seller’s 
representative.  Pursuant  to  Article  VII, 
Section  1  of  both  contracts,  seller 
authorized  Northern  to  make  payments 
to  Woods  as  seller’s  representative  of 
all  monies  due  under  the  contracts. 

Northern  states  that  between  October 
of  1983  and  March  1, 1987,  because  of  an 
error  in  the  division  of  interest  Northern 
overpaid  Woods  under  the  contracts 
$514,445.27.  Northern  argues  that  the 
price  of  the  gas  sold  pursuant  to  these 
contracts  was  regulated  until  December 
31. 1984. 


Northern  states  that  it  has  notified 
Woods  that  an  overpayment  has  been 
made.  Northern  asserts  that  it  has  made 
repeated  attempts  to  collect  the 
overpayment  with  interest  as  provided 
in  the  regulations.  Northern  states  that 
in  not  repaying  such  amounts,  Woods 
has  also  violated  §  270.101(e)  which 
establishes  the  general  refund 
obligation. 

Northern  states  it  has  made  demand 
upon  Woods  for  the  refund  of 
$514,445.27  with  interest  at  the  FERC 
rate.  W'oods  has  denied  any  liability  for 
repayment  of  these  amounts. 

Northern  requests  that  the 
Commission  find  Woods  in  violation  of 
the  NGPA  and  order  Woods  to  make 
repayment  to  Northern  of  all  amounts 
which  exceeded  the  applicable 
maximum  lawful  price  of  the  gas  under 
the  contracts  in  question  plus  the 
applicable  interest. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  October  19, 1992.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  October  19, 
1992. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  92-23165  Filed  9-23-92;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  Nos.  TA92-1-86-002,  and  RP92- 
180-601] 

Compliance  Filing;  Pacific  Gas 
Transmission  Co 

September  18, 1992. 

Take  notice  that  on  August  31, 1992, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing,  pursuant  to 
Part  152  of  the  Commission’s 
regulations,  a  compliance  filing  in 
response  to  the  Commission’s  order  of 
July  31, 1992,  in  Docket  Nos.  TA92-1-86- 
000  and  RP92-180-000.  PGT  tenders  the 
following  revised  tariff  sheets  in 
compliance  with  the  July  31  order: 


Second  revised  volume  No.  1  j 

Effective  date 

Substitute  Fourteenth 
Sheet  No.  4. 

Revised 

Aug.  1.  1992. 

Substitute  Fifteenth 
Sheet  No.  4. 

Revised 

Aug.  9,  1992. 

Substitute  Sixteenth 
Sheet  No.  4. 

Revised 

OcL  1,  1992. 

PGT  states  that  the  compliance  filing 
resulted  in  small  changes  to  PGT s 
surcharge  rates  under  its  Purchased  Gas 
Adjustment  (PGA)  clause,  by 
eliminating  certain  out-of-period  costs 
and  making  other  minor  adjustments. 

PGT  states  copies  of  the  filing  were 
served  upon  PGT’s  jurisdictional  sales 
customers,  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rule 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  25, 1992. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  92-23160  Filed  9-23-92;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  RS92-47-000] 

Conference;  Phillip  Gas  Pipeline  Co. 

September  18, 1992. 

Take  notice  that  on  Thursday, 

October  1, 1992,  at  10  a.m.,  a  conference 
will  be  convened  in  the  above-captioned 
docket  to  discuss  Phillip  Gas  Pipeline 
Company’s  (Phillip  Gas)  summary  of  its 
proposed  plan  for  implementation  of 
Order  No.  636. 

The  conference  will  be  held  in  a 
hearing  or  conference  room  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE.,  Washington,  DC 
20426.  All  interested  persons  are  invited 
to  attend.  Attendance  at  the  conference, 
however,  will  not  confer  party  status. 
For  additional  information,  interested 
persons  can  call  Ingrid  Olson,  at  (202) 
208-0691  or  William  C.  Lansinger,  Jr.,  at 
(202)  208-2082. 

Linwood  A.  Watson,  Jr., 

Actin  Secretary. 

(FR  Doc.  92-23156  Filed  9-23-92;  8:45  am| 
BILUNG  CODE  6717-01-M 
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[Docket  No.  RS92- 83-000] 

Conference;  Tarpon  Transmission  Co. 

September  18, 1992. 

Take  notice  that  on  Tuesday, 
September  29, 1992,  beginning  at  10  a.m., 
a  prefiling  conference  will  be  convened 
in  the  above-captioned  docket  to  discuss 
Tarpon  Transmission  Company’s 
summary  of  its  proposed  plan  for 
implementation  of  Order  No.  636. 

The  conference  will  be  held  in  a 
hearing  or  conference  room  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE.,  Washington,  DC 
20426. 

All  parties  are  invited  to  attend. 
Attendance  at  the  conference,  however, 
will  not  confer  party  status.  For 
additional  information,  interested 
persons  can  call  James  A.  Pederson  at 
(202)  208-2158  or  Edith  A.  Gilmore  at 
(202)  208-1093. 

Linwood  A  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  92-23157  Filed  9-23-92;  8:45  am) 

BILLING  COOt  •717-01-M 


[Docket  No.  RP88-67-058] 

Proposed  Changes  In  FERC  Gas  Tariff; 
Texas  Eastern  Transmission  Corp. 

September  18, 1992. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern),  on  September  15, 1992, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariffs,  Fifth  Revised  Volume  No.  1 
and  Original  Volume  No.  2,  the  tariff 
sheets  listed  in  appendix  A  to  the  filing. 

Texas  Eastern  states  that  the  tariff 
sheets  are  being  filed  to  reflect  the  base 
tariff  rates  applicable  for  the  period 
December  1, 1990  through  November  30, 
1991  (Year  1)  and  December  1, 1991 
through  November  30, 1992  (Year  2) 
pursuant  to  the  terms  of  the  Stipulation 
and  Agreement  (Settlement)  in  Texas 
Eastern,  Docket  Nos.  RP88-67,  et  al. 
(Phase  11/PCBs). 

Texas  Eastern  states  that  on 
December  17, 1991,  it  filed  the 
Settlement  regarding  rate  recovery  of 
costs  associated  with  environmental 
assessment  and  remediation  costs 
related  to  polychlorinated  biphenyl 
(PCB)  contamination  of  its  system  and 
sites  adjacent  to  its  system.  The 
Commission  approved  the  Settlement, 
and  it  became  final  and  non-appealable 
on  April  17, 1992.  Pursuant  to  the  terms 
of  the  Settlement  and  Section  35  of  its 
FERC  Gas  Tariff  Texas  Eastern  is 
required  to  submit  on  or  before 
September  15, 1992,  tariff  sheets  that  set 
forth  the  Settlement  rates  for  the  period 
December  1, 1990  through  November  30, 


1991  (Year  1)  and  the  period  December 
1, 1991  through  November  30, 1992  (Year 
2).  Texas  Eastern  states  that  the 
proposed  tariff  sheets  have  been  filed  to 
comply  with  this  requirement.  Texas 
Eastern  requests  the  Commission  to 
waive  all  necessary  rules  and 
regulations  to  permit  the  tariff  sheets 
listed  in  Appendix  A  to  the  filing  to 
become  effective  on  the  respective 
proposed  effective  dates. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  upon  Texas 
Eastern’s  jurisdictional  customers, 
interested  state  commissions,  and  all 
parties  on  the  service  list  in  Docket  Nos. 
RP88-67,  et  al.  (Phase  II/PCBs). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  25, 1992. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  92-23150  Filed  9-23-92;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RS92-86-000,  et  aL] 

Conference;  Transcontinental  Gas 
Pipe  Line  Corp. 

September  18, 1992. 

Take  notice  that  on  Thursday, 
October  1, 1992,  a  conference  will  be 
convened  in  the  above-captioned 
dockets  to  discuss  the  summary  of 
Transcontinental  Gas  Pipe  Line 
Corporation's  proposed  plan  for 
implementation  of  Order  No.  636. 

The  conference  will  be  held  in  the 
Commission's  meeting  room  at  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Sheet,  NE, 
Washington,  DC  20426.  The  conference 
will  begin  at  10  a.m.  All  parties  are 
invited  to  attend.  Other  interested 
persons'  attendance  at  the  conference 
will  not  confer  party  status. 

For  additional  information,  call  Jack 
Kendall  at  (202)  208-0847. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  92-23158  Filed  9-23-92;  8:45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  RS92- 25-000] 

Prefiling  Conference;  Trunkline  Gas 
Co. 

September  18, 1992. 

Take  notice  that  a  prefiling  conference 
will  be  convened  in  this  proceeding  on 
Tuesday,  September  29, 1992,  at  10  a.m. 
at  the  Stouffer  Mayflower  Hotel,  1127 
Connecticut  Avenue,  NW,  Washington, 
DC.  The  purpose  of  the  meeting  is  to  ‘ 
address  Trunkline  Gas  Company’s 
summary  and  revised  summary  of  its 
proposed  plan  for  implementation  of 
Order  Nos.  636  and  636-A. 

All  interested  parties  are  invited  to 
attend.  Attendance  at  the  conference, 
however  will  not  confer  party  status.  For 
additional  information,  interested 
parties  may  call  Chris  Young  at  208-0088 
or  Keith  Pierce  at  208-0372. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  92-23163  Filed  9-23-92;  8:45  am) 
BILLING  CODE  6717-01-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  92-90-NG] 

Kamine/Besicorp  Syracuse  L.P.; 
Application  for  Long  Term 
Authorization  to  Import  Natural  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  application. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  of  an  application  filed 
on  July  8, 1992,  by  Kamine/Besicorp 
Syracuse  L.P.  (K/B  Syracuse)  to  import 
up  to  16,300  Mcf  per  day,  and  up  to  a 
total  of  89.2  Bcf,  of  natural  gas  from 
Canada  over  a  period  of  15  years.  The 
imported  gas  will  be  used  to  fuel  the 
applicant's  proposed  79.9-megawatt 
combined-cycle  cogeneration  facility  in 
the  Town  of  Geddes,  New  York.  This 
facility  is  scheduled  to  begin  commercial 
operation  by  November  1993.  K/B 
Syracuse  states  that  it  will  purchase  the 
gas  from  North  Canadian  Marketing  Inc. 
(NCM)  under  a  gas  purchase  agreement 
dated  July  30, 1991,  the  term  of  which 
will  begin  on  the  date  of  commercial 
operation  of  the  cogeneration  facility 
and  continue  through  November  1,  2008. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable. 
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requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  October  26, 1992. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  3F-056, 
FE-50, 1000  Independence  Avenue.  SW.. 
Washington,  DC.  20585. 

FOR  FURTHER  INFORMATION: 

Susan  K.  Gregersen,  Office  of  Fuels 
Programs,  Fossil  Energy.  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  3F-070. 1000 
Independence  Avenue,  SW., 
Washington,  DC.  20585.  (202)  586- 
0063. 

Lot  Cooke,  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC.  20585,  (202)  586- 
0503. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

K/B  Syracuse  is  a  Delaware  limited 
partnership  whose  general  partners  are 
Beta  Syracuse  Inc.  (Beta)  and  Kamine 
Syracuse  Cogen  Co.,  Inc.  (Kamine).  Beta 
is  a  subsidiary  of  Besicorp  Group  Inc.,  a 
New  York  corporation  with  its  principal 
place  of  business  in  Kingston,  New 
York.  Kamine,  a  New  Jersey  corporation 
with  its  principal  place  of  business  in 
Union,  New  Jersey,  is  an  affiliate  of 
Kamine  Development  Corp.  (KDC),  also 
a  New  Jersey  corporation.  KDC  and 
Besicorp  and  their  affiliates  are  energy 
project  developers  which  own  and 
operate  several  natural  gas  cogeneration 
facilities. 

K/B  Syracuse  has  an  application 
pending  with  the  Federal  Energy 
Regulatory  Commission  (FERC),  filed  on 
July  2, 1992,  for  recertification  of  the 
cogeneration  facility  as  a  “qualifying 
facility”  under  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  as 
amended  (16  U.S.C.  796  et  seq.). 
additionally,  on  November  6, 1991,  K/B 
Syracuse  filed  a  certification  with  DOE 
pursuant  to  the  Powerplant  and 
industrial  Fuel  Use  Act  of  1978,  as 
amended  (42  U.S.C.  8301,  et  seq.),  stating 
that  the  cogeneration  facility  will  be 
capable  of  using  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  K/B  Syracuse  has  contracted  to 
sell  the  net  electrical  output  of  the 
cogeneration  facility  to  Niagara 
Mohawk  Power  Corporation  (Niagara 
Mohawk).  Steam  and/or  hot  water 
energy  will  be  sold  to  The  New  York 
State  Fair,  which  operates  permanent 
facilities  adjacent  to  the  cogeneration 
facility  site. 


2.  Transportation  Arrangements 

NCM  has  arranged  firm  transportation 
on  the  pipeline  systems  of  NOVA 
Corporation  of  Alberta  (NOVA)  and 
TransGas  Limited  to  transport  the  gas 
within  Alberta  and  Saskatchewan  to 
various  receipt  points  on  the 
TransCanada  PipeLines  Limited  (TCPL) 
system.  K/B  Syracuse  has  signed  a 
precedent  agreement  for  firm 
transportation  capacity  on  TCPL  TCPL 
plans  to  transport  the  gas  to  its 
interconnection  with  Empire  State 
Pipeline  (Empire)  at  Chippawa,  Ontario. 
Empire  will  then  transport  the  gas  to  the 
distribution  system  of  Niagara  Mohawk 
at  Syracuse,  New  York,  for  delivery  to 
the  cogeneration  plant.  Niagara 
Mohawk  plans  to  construct  a  1000-foot 
pipeline  connecting  its  system  to  the  K/ 

B  Syracuse  cogeneration  facility. 

3.  Contract  Pricing  Provisions 

The  initial  term  of  the  July  30, 1991, 
gas  purchase  agreement  between  K/B 
Syracuse  and  NCM  is  15  years,  with  a 
provision  to  extend  the  agreement  by 
mutual  consent  of  the  parties.  The 
agreement  provides  that  NCM  will  be 
the  sole  supplier  of  the  cogeneration 
facility’s  total  gas  requirements  up  to  the 
maximum  daily  quantity  (MDQ)  of 
16,300  Mcf  per  day.  The  agreement 
contains  a  provision  which  seeks  to 
ensure  continued  firm  delivery'  of  gas  to 
K/B  Syracuse  by  requiring  NCM  to 
compensate  K/B  Syracuse  for  additional 
costs  incurred  if  it  becomes  necessary 
for  K/B  Syracuse  to  obtain  alternative 
gas  supplies. 

The  agreement  includes  a  pricing 
schedule,  which  specifies  a  fixed 
commodity  price  starting  at  $1.86  (U.S.) 
per  MMBtu  (1992-1995),  escalating  to 
$5.54  (U.S.)  per  MMBtu  in  2008,  which 
includes  taxes,  royalties,  fees,  and  other 
charges  incurred  by  NCM.  The  assumed 
delivery  point  to  K/B  Syracuse  is 
Empress,  Alberta.  The  total  price  for  gas 
delivered  to  the  U.S./Canada  border 
will  be  the  fixed  commodity  price  plus 
the  TCPL  transportation  charges, 
currently  estimated  at  $.84  per  Mcf.  K/B 
Syracuse  asserts  that  the  initial  price 
paid  for  gas  volumes  delivered  to  the 
United  States/Canada  border  in  1993 
will  be  $2.70  (U.S.)  per  MMBtu, 
consisting  of  the  fixed  commodity  price 
of  $1.86  (U.S.)  and  the  estimated  TCPL 
transportation  charge  of  $.84  (U.S.).  In 
addition  to  the  fixed  commodity  price 
and  the  TCPL  transportation  charge,  K / 
B  Syracuse  will  be  required  to  pay  any 
pipeline  demand  charges  incurred,  but 
not  actually  used  by  NCM  in 
performance  of  the  gas  purchase 
agreement,  unless  NCM  fails  to  deliver 
gas  to  the  contractually  specified  receipt 


points.  The  agreement  provides  terms 
under  which  NCM  and  K/B  Syracuse 
can  mitigate  these  excess  demand 
charges.  The  agreement  also  requires  K/ 
B  Syracuse  to  pay  a  gas  inventory 
charge  of  $.40  per  Mcf  for  deficiency 
volumes  if  it  takes  less  than  80  percent 
of  the  MDQ. 

The  decision  on  this  application  for 
import  authority  will  be  made  consistent 
with  DOE’s  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  market 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684,  February  22, 1984). 

In  a  long-term  arrangement  such  as  this, 
other  matters  that  will  be  considered  in 
making  a  public  interest  determination 
include  need  for  the  gas,  security  of  the 
long-term  supply,  and  any  relevant 
issues  that  may  be  unique  to 
cogeneration  powerplants.  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  the  issues  of 
competitiveness,  need  for  the  gas,  and 
security  of  supply  as  set  forth  in  the 
policy  guidelines  and  as  they  relate  to 
the  requested  import  authorization.  The 
applicant  asserts  that  imports  made 
under  the  proposed  arrangement  will  be 
competitive  and  otherwise  consistent 
with  DOE  import  policy.  Parties 
opposing  this  arrangement  bear  the 
burden  of  overcoming  these  assertions. 
All  parties  should  be  aware  that  if  the 
requested  import  arrangement  is 
approved,  the  authorization  will  be 
conditioned  on  the  filing  of  quarterly 
reports  indicating  volume  imported  and 
the  purchase  price,  in  order  for  DOE  to 
monitor  its  natural  gas  import  program. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C  §  4321  et  seq.) 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  FERC 
issued  an  environmental  assessment 
(EA)  of  the  Empire  pipeline  project  on 
May  24, 1991.  DOE  intends  to  review  the 
FERC  EA  and  to  evaluate  the 
environmental  impact  of  the 
cogeneration  plant  and  pipeline  lateral 
proposed  by  K/B  Syracuse  and  Niagara 
Mohawk.  No  final  decision  will  be 
issued  in  this  proceeding  until  DOE  has 
met  its  NEPA  responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Anyone  who 
wants  to  become  a  party  to  this 
proceeding  and  to  have  their  written 
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comments  considered  as  the  basis  for 
the  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 

The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  specified  by 
the  regulations  in  10  CFR  part  590. 
Protests,  motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comment^ 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties’  written 
comments  and  replies  thereto. 

Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
§  590.316. 

A  copy  of  K/B  Syracuse's  application 
is  available  for  inspection  and  copying 
in  the  Office  of  Fuels  Programs  docket 
room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


Issued  in  Washington,  DC,  on  September 
17, 1992. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  92-23240  Filed  9-23-92;  8:45  am] 

BILLING  CODE  6450-01-M 


[FE  Docket  No.  92-77-NG] 

Louis  Dreyfus  Natural  Gas  Corps., 
Order  Granting  Blanket  Authorization 
to  Import  and  Export  Natural  Gas  to 
Canada  and  Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  Order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Louis  Dreyfus  Natural  Gas  Corp.  a 
blanket  authorization  to  import  up  to 
182.5  Bcf  of  imported  Canadian  gas,  and 
to  export  up  to  182.5  Bcf  of  domestically 
produced  natural  gas  to  Mexico  and 
Canada,  over  a  two-year  term  beginning 
on  the  date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  September  17, 
1992 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  92-23247  Filed  7-23-89;  8:45  am] 

BILLING  CODE  6450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4510-1] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C.3501 
et  seq.),  this  notice  announces  that  the 
Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden:  where  appropriate,  it 


includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  October  26, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Notification  of  Episodic 
Releases  of  Oil  and  Hazardous 
Substances,  EPA  ICR  No.  1049.05.  This 
ICR  requests  renewal  of  a  currently 
approved  collection  (OMB  No.  2050- 
0046). 

Abstract:  The  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of  1980 
(CERCLA)  establishes  broad  Federal 
authority  to  respond  to  releases  of 
hazardous  substances  from  vessels  and 
facilities.  The  term  "hazardous 
substance"  is  defined  in  section  101(14) 
of  CERCLA  by  reference  to  other 
environmental  statutes,  including  Clean 
Water  Act  (CWA)  sections  311  and  307:  , 
Clean  Air  Act  (CAA)  section  112:  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  section  3001;  the  Toxic 
Substances  Control  Act  (TSCA)  section 
7:  and  CERCLA  section  102(a).  There  are 
currently  780  CERCLA  hazardous 
substances,  approximately  1,500 
radionuclides,  and  an  unspecified 
number  of  unlisted  RCRA  hazardous 
wastes  that  are  also  considered 
CERCLA  hazardous  substances.  The 
most  recent  addition  to  the  CERCLA  list 
of  hazardous  substances  is  the  51 
hazardous  air  pollutants  listed  pursuant 
to  CAA  section  112. 

Each  CERCLA  hazardous  substance  is 
assigned  an  ‘RQ’  which  is  the  quantity 
of  hazardous  substance  that,  when 
released  into  the  environment,  triggers 
CERCLA  section  103  reporting 
requirements.  Section  103(a)  requires  the 
person  in  charge  of  a  facility  to 
immediately  notify  the  National 
Response  Center  (NRC)  of  any 
hazardous  substance  release  that  equals 
or  exceeds  its  RQ.  The  information  that 
must  be  provided  to  the  NRC  in  the 
notification  includes  general  background 
information,  such  as  the  location  of  the 
incident  and  the  name  and  address  of 
the  discharger,  as  well  as  more  detailed 
information  about  the  circumstances 
surrounding  the  release,  including  the 
type  of  material(8)  released, 
environmental  medium(a)  affected,  and 
cause(s)  and  source(s)  of  the  release. 
Notification  under  CERCLA  section 
103(a)  is  intended  to  ensure  that  Federal 
authorities  receive  prompt  notificanon 
of  hazardous  substance  releases  for 
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which  a  timely  response  may  be 
necessary  to  protect  public  health  or 
welfare  or  the  environment. 

Burden  Statement:  The  estimated 
annual  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4.1  hours  per  release,  including 
time  for  reviewing  regulatory 
requirements,  gathering  the  required 
release  information,  contacting  the  NRC 
about  the  release,  and  keeping  a  log. 

Respondents:  Anyone  in  charge  of  a 
facility  or  vessel  from  which  a 
hazardous  substance  was  spilled  or 
released  into  the  environment  in 
quantities  greater  than  its  RQ. 

Estimated  Number  of  Respondents: 
52,100  release  reports. 

Estimated  Total  Annual  Burden  on 
Respondents:  213,700  hours. 

Frequency  of  Collection:  On  occasion 
-  when  a  release  above  the  RQ  occurs. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency  information  Policy 


Branch  (PM-223Y),  401  M  Street, 
SW..Washington,  DC  20460. 
and 

Tim  Hunt,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,Washington,  DC  20530. 

Dated:  September  18, 1992. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  92-23255  Filed  9-23-92;  8:45  am] 

Billing  Cod*  6 560-50 -f 


[FRL-4510-4] 

Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  Final 
Determinations 

agency:  United  States  Environmental 

Protection  Agency. 

action:  Notice  of  final  actions. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  between  January  8, 
1992  and  July  31, 1992,  the  United  States 
Environmental  Protection  Agency  (EPA) 
Region  II  Office,  issued  four  final 


determinations,  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  issued  eight 
final  determinations,  and  the  New 
Jersey  Department  of  Environmental 
Protection  and  Energy'  (NJDEPE)  issued 
one  final  determination  pursuant  to  the 
Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  regulations  codified 
at  40  CFR  52.21. 

DATES:  The  effective  dates  for  the  above 
determinations  are  delineated  in  the 
following  chart  (See  SUPPLEMENTARY 
INFORMATION). 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  M.  Giannotti  of  the  Air  and 
Environmental  Applications  Section, 
Permits  Administration  Branch,  Office 
of  Pol^y  and  Management,  U.S. 
Environmental  Protection  Agency 
Region  II  Office,  26  Federal  Plaza,  Room 
505,  New  York,  New  York  10278,  (212) 
264-4711. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  PSD  regulations,  the  EPA  Region 
II,  the  NYSDEC,  and  the  NJDEPE  have 
made  final  determinations  relative  to  the 
sources  listed  below: 


Name 

Location 

Project 

Agency 

Final  action 

Date 

Roche  Products . 

EPA 

PSD  Permit  Modification . 

Jan.  17. 1992. 

Cogen  Technologies 

Unden,  New  Jersey . 

of  only  1  gas  turbine,  1  electrical  gen¬ 
erator,  and  1  waste  heat  recovery 
boiler  as  opposed  to  the  two  originally 
planned.  Simultaneous  operation  of  the 
two  existing  boilers  with  the  one  gas 
turbine  is  allowed. 

Six  GE  90  MW  combustion  gas  turbines, 

NJDEPE 

Permit  Modification . 

Jan.  21,  1992. 

Unden  Umited. 

Hadson  Power  Partners . 

five  duct  fired  heat  recovery  steam  boil¬ 
ers,  three  190  ft.  stacks,  and  three 
steam  turbine  generators. 

79  MW  combined  cycle  gas  turbine  co¬ 
generation  project  firing  natural  gas 
with  #2  oil  as  backup  fuel 

23  MW  oil  fired  gas  turbine,  Unit  18, 
(Model  PG5371).  Relaxed  restrictions 
limiting  the  fuel  consumption  of  Unit  15, 
a  23  MW  GE  Frame  5  oil  fired  gas 
turbine  (Model  PG5341). 

NYSDEC 

Jan.  27.  1992. 

Virgin  Islands  Water  & 
Power  Authority. 

Hanes  Menswear,  Inc . 

St  Thomas,  Virgin  Islands.. 

EPA  • 

EPA 

Feb.  11,  1992 

Feb.  28,  1992. 

San  Juan  Resource 

San  Juan,  Puerto  Rico . 

boiler. 

Three  independent  refuse  combustion 

EPA 

PSD  Permit  Modification . 

Mar.  18,  1992. 

Recovery. 

Indeck  Olean . . 

trains.  Facility  designed  to  process 
1040  tons/day  of  solid  waste. 

79  MW  combined  cycle  gas  turbine  co¬ 
generation  project  firing  natural  gas 
with  #2  oil  as  backup  fuel. 

53  MW  combined  cycle  gas  turbine  co¬ 
generation  project  firing  natural  gas 
with  #2  oil  as  backup  fuel.  Addition  of 
a  20  MMBtu/hr  gas  only  duct  bumerf. 

79  MW  combined  cycle  gas  turbine  co¬ 
generation  project  firing  natural  gas 

with  #2  oil  as  backup  fuel. 

252  MW  combined  cycle  gas  turbine  co¬ 
generation  project  firing  natural  gas 

with  propane,  butane,  and  #2  oil  as 
backup  fuel.  Permit  two  new  GE  Frame 
7  turbines  and  modified  the  existing 
Frame  7. 

.  79  MW  combined  cycle  gas  turbine  co¬ 
generation  project  firing  natural  gas 

with  #2  oil  as  backup  fuel. 

NYSDEC 

Apr.  30,  1992. 

May  20.  1992. 

May  25,  1992. 

June  3,  1992. 

Indeck  Yerkes . 

NYSDEC 

Indeck  Corinth . 

NYSDEC 

JMC  Selkirk  Phase  1  & 

NYSDEC 

Phase  II. 

Sithe  Ogdensburg  /  AG 
Energy 

Ogdensburg,  New  York . 

NYSDEC 

June  15.  1992. 
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Name 

Location 

Project 

Agency 

Final  action 

Date 

Indeck  Kirkwood . 

Kirkwood,  New  York . 

55  MW  combined  cycle  gas  turbine  co¬ 
generation  project  firing  natural  gas 
with  #2  oil  as  backup  fuel. 

239.7  MW  combined  cycle  gas  turbine 
cogeneration  project  firing  natural  gas 
with  liquid  petroleum  fuel. 

NYSDEC 

Saranac  Cogeneration . 

Saranac,  New  York . 

NYSDEC 

July  22,  1992. 

This  notice  lists  only  the  sources  that 
have  received  final  PSD  determinations. 
Anyone  who  wishes  to  review  these 
determinations  and  related  materials 
should  contact  the  following  offices: 

EPA  Actions 

United  States  Environmental 
Protection  Agency,  Region  II  Office, 
Permits  Administration  Branch — room 
505,  26  Federal  Plaza,  New  York,  New 
York  10278. 

NYSDEC  Actions 

New  York  State  Department  of 
Environmental  Conservation,  Division  of 
Air  Resources,  Source  Review  and 
Regional  Support  Section,  50  Wolf  Road, 
Albany,  New  York  12233-0001. 

NJDEPE  Actions 

New  Jersey  Department  of 
Environmental  Protection  and  Energy, 
Division  of  Environmental  Quality, 
Bureau  of  Engineering  and  Technology, 
401  East  State  Street,  Trenton,  New 
Jersey  08625. 

If  available  pursuant  to  the 
Consolidated  Permit  Regulations  (40 
CFR  124),  judicial  review  of  these 
determinations  under  section  307(b)(1) 
of  the  Clean  Air  Act  (the  Act)  may  be 
sought  only  by  the  filing  of  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  from  the  date  on  which 
these  determinations  are  published  in 
the  Federal  Register.  Under  section 
307(b)(2)  of  the  Act,  these 
determinations  shall  not  be  subject  to 
later  judicial  review  in  civil  or  criminal 
proceedings  for  enforcement. 

Dated:  September  2, 1992. 

Constantine  Sidamon-Eristoff, 

Regional  Administrator. 

(FR  Doc.  92-23256  Filed  9-23-92:  8:45  am] 
BILLING  CODE  6560-50-M 


[ER-FRL-4 506-8] 

Federal  Interagency  Committee  on 
Noise  (FICON):  Report  and 
Recommendations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability  of  FICON 
report  and  recommendations. 


SUMMARY:  At  the  direction  of  the 
Environmental  Protection  Agency  and 
the  Federal  Aviation  Administration,  the 
FICON  was  formed  in  December  1990 
with  a  basic  charter  to  review  specific 
elements  of  the  assessment  of  airport 
noise  impacts  contained  in  documents 
prepared  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA);  to 
review  the  relationship  of  Federal 
Aviation  Regulation  (FAR)  Part  150  to 
NEPA;  and  to  make  recommendations 
regarding  potential  improvements.  The 
FICON  is  composed  of  representatives 
of  Departments  of  Transportation 
(Office  of  the  Secretary  and  the  Federal 
Aviation  Administration),  Defense, 
Justice,  Veterans  Affairs,  Housing  and 
Urban  Development;  the  Environmental 
Protection  Agency;  and  the  Council  on 
Environmental  Quality.  The  FICON  has 
completed  its  charter  and  has  issued  its 
report,  which  contains  technical  findings 
and  conclusions,  and  policy 
recommendations.  This  notice  of  the 
availability  of  the  FICON  Report  is 
being  published  separately  by  all  FICON 
member  agencies. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ken  Mittelholtz,  Office  of  Federal 
Activities  (A-104),  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  telephone,  202- 
260-8788. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  FICON  Report 

Any  person  may  obtain  a  copy  of  the 
FICON  Report  by  submitting  a  written 
request  to  the  point  of  contact:  Spectrum 
Sciences  and  Software,  Inc.,  Attn:  Mr. 
Larry  McGlothlin  (Code  EPA),  242  Vicki 
Leigh  Road,  Fort  Walton  Beach,  Florida 
32548-1314,  telephone  (909)  862-3330/ 
3332. 

Background 

The  FICON  was  formed  to  review 
federal  policies  which  are  used  in  the 
assessment  of  airport  noise  impacts.  The 
FICON  review  focused  primarily  on: 

•  The  manner  in  which  noise  impacts 
are  determined,  including  whether 
aircraft  noise  impacts  are  fundamentally 
different  from  other  transportation  noise 
impacts; 

•  The  manner  in  which  noise  impacts 
are  described; 


•  The  extent  or  impacts  outside  of 
Day-Night  Average  A-Weighted  Sound 
Level  (DNL)  65  decibels  (db)  that  should 
be  reviewed  in  a  National 
Environmental  Policy  Act  (NEPA) 
document; 

•  The  range  of  FAA-controlled 
mitigation  options  (e.g.,  noise  abatement 
and  flight  track  procedures)  analyzed; 
and 

•  The  relationship  of  the  Federal 
Aviation  Regulation  (FAR)  Part  150 
process  to  the  NEPA  process,  including 
ramifications  to  the  NEPA  process  if 
they  are  separate,  and  exploration  of  the 
means  by  which  the  two  processes  can 
be  handled  to  maximize  benefits. 

The  FICON  was  organized  into  three 
subgroups  to  appropriately  focus  on  the 
technical,  legal  and  policy  issues 
associated  with  the  assessment  of 
airport  noise  impacts.  The  Technical 
Subgroup  was  tasked  to  review  the  body 
of  science  associated  with 
methodologies  and  metrics  for  assessing 
airport  noise  impacts  which  have 
evolved  since  the  1980  meetings  of  the 
Federal  Interagency  Committee  on 
Urban  Noise  (FICUN).  The  Policy 
Subgroup  was  tasked  to  review  federal 
policies  which  are  used  in  the 
assessment  of  airport  noise  impacts.  The 
Legal  Subgroup  reviewed  the  legal 
aspects  of  current  and  proposed  federal 
policies  for  assessing  airport  noise 
impacts.  The  Technical  Subgroup’s 
products  were  used  as  a  basis  for  the 
policy  findings,  conclusions  and 
recommendations  in  the  Report. 

FICON  Report  Conclusions 

General 

•  There  are  no  new  descriptors  or 
metrics  of  sufficient  scientific  standing 
to  substitute  for  the  present  DNL 
cumulative  noise  exposure  metric. 

•  The  methodology  employing  DNL  as 
the  noise  exposure  metric  and 
appropriate  dose-relationships 
(primarily  the  Schultz  curve  for  Percent 
Highly  Annoyed)  to  determine  noise 
impact  on  populations  is  considered  the 
proper  one  for  civil  and  military  aviation 
scenarios  in  the  general  vicinity  of 
airports. 

•  Federal  agencies  generally  conduct 
noise  assessments  at  DNL  levels  of  65 
dB  and  higher.  For  a  variety  of  reasons, 
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noise  predictions  and  interpretations  are 
frequently  less  reliable  below  DNL  65 
dB.  DNL  prediction  models  tend  to 
degrade  in  accuracy  at  large  distances 
from  the  airport.  Therefore,  predictions 
of  noise  exposure  and  impact  below 
DNL  65  dB  should  take  the  possibility  of 
such  inaccuracy  into  account. 

•  DNL  is  sometimes  supplemented  by 
other  metrics  on  a  case-by-case  basis. 

•  Noise  analyses  should  address 
impacts  in  the  following  areas:  (1}  health 
and  welfare,  (2)  environmental 
degradation/ impact,  and  (3)  land  use 
planning. 

•  Complaints  are  an  inadequate 
indicator  of  the  full  extent  of  noise 
effects  on  a  population. 

Health  and  Welfare 

•  The  dose-effect  relationship,  as 
represented  by  DNL  and  "Percent 
Highly  Annoyed”  (%HA),  remains  the 
best  available  approach  for  analyzing 
overall  health  and  welfare  impacts  for 
the  vast  majority  of  transportation  noise 
analysis  situations. 

•  The  10  dB  nighttime  penalty  levied 
against  noise  during  the  10  PM  to  7  AM 
period  is  specifically  designed  to 
account  for  the  intrusiveness  of  noise 
during  this  period,  and  its  potential 
impact  on  sleep.  There  are  no  new  hard 
data  which  would  justify  a  change  in 
this  penalty. 

•  If  supplemental  analysis  for  sleep 
disturbance  is  desired,  use  may  be  made 
of  an  interim  dose-response  model 
developed  by  the  AF  Armstrong 
Laboratories.  Although  this  relationship 
is  described  in  terms  of  Sound  Exposure 
Level  (SEL),  single  event  metrics  are  of 
limited  use  in  predicting  and  interpreting 
cumulative  noise  exposure  impacts. 

•  Annoyance  is  a  summary  measure 
of  the  general  adverse  reaction  of  people 
to  living  in  noisy  environments  that 
cause  speech  interference,  sleep 
disturbance,  desire  for  a  tranquil 
environment;  and  the  inability  to  use  the 
telephone,  radio  or  television 
satisfactorily. 

•  No  definitive  evidence  of 
nonauditory  health  effects  from  aircraft 
noise  exists,  particularly  below  DNL  70 
Db. 

•  For  supplemental  analysis  Long- 
Term  Equivalent  Sound  Level  L»<,<x> 
(where  X  represents  the  time  period  of 
concern)  or  Time  Above  (TA)  may  be 
used  for  analysis  of  school  and 
communications  requirements  indoors 
during  specific  hours. 

•  Public  health  and  welfare  effects 
below  DNL  60  dB  have  not  been 
established,  but  are  assumed  to 
decrease  according  to  the  decrease  in 
percent  of  people  highly  annoyed. 


Environmental  Degradation/Impact 

•  Under  NEPA,  environmental 
degradation  might  have  to  be  assessed 
around  airports  even  if  there  is  no  clear 
effect  on  public  health  and  welfare. 

Other  criteria  might  be  appropriate. 

•  A  3  dB  increase  in  the  DNL 
environment  represents  a  doubling  of 
sound  energy,  and  clearly  is  an  indicator 
of  the  need  for  further  analysis,  although 
smaller  increases  may  indicate  similar 
need.  In  other  words,  the  impact  of  a 
given  incremental  amount  of  change  in 
noise  levels  depends,  in  part  upon  the 
existing  level  of  the  noise  environment. 

•  Recent  technology  and  software 
advances  in  geographic  information 
systems  (GIS),  noise  methodology  and 
Census  data  present  an  enhanced 
potential  for  detailed  analysis  of  sound 
impacts  on  population  and  noise- 
sensitive  areas.  These  technologies 
should  be  considered  for  use  to 
determine  noise  impacts  of  present  and 
proposed  actions. 

Land  Use  Planning 

•  DNL  represents  the  accepted  noise 
metric  for  input  to  compatible  land  use 
planning. 

•  For  cumulative  speech  interference, 
Table  3-2  “Effects  of  Noise  on  People” 
contained  in  FICON  Volume  II: 

Technical  Report,  provides  a  rough 
approximation  of  both  outdoor  and 
indoor  predicted  speech  interference 
parameters  for  various  levels  of  noise 
exposure  as  measured  in  DNL  for 
residential  land  use  only. 

•  There  is  a  need  for  selective 
updating  [including  Standard  Land  Use 
Coding  Manual  (SLUCM)  updating)  and 
enhanced  public  understanding  of  the 
land-use  compatibility  guidelines,  its 
application  and  interpretation  through 
incentives  and  other  programs. 

Education  of  the  Public 

Education  of  the  public  should 
concentrate  on  the  following  frequently 
misunderstood  issues: 

•  Environmental  noise  exposure  is 
measured  and  described  most  generally 
by  Day-Night  Average  A-Weighted 
Sound  Level  (DNL).  DNL  should  be 
defined  clearly  and  its  significance  and 
use  explained  clearly. 

•  Relation  of  DNL  to  Percent  Highly 
Annoyed  describes  long-term 
community  response  to  the  overall 
sound  environment  (indices  of  health 
and  welfare  effects). 

•  Although  the  A-Weighted  Maximum 
Sound  Level  for  a  single  flyover  is  easily 
understood,  it  is  useful  only  for 
analyzing  short-term  responses. 


•  Every  change  in  the  noise 
environment  does  not  necessarily 
impact  public  health  and  welfare. 

•  Aircraft  noise  predictions  below 
DNL  65  dB  can  be  less  accurate  and 
should  be  interpreted  with  caution. 

FICON  Report  Recommendations 

•  Continue  use  of  the  DNL  metric  as 
the  principal  means  for  describing  long¬ 
term  noise  exposure  to  civil  and  military 
aircraft  operations. 

•  Continue  agency  discretion  in  the 
use  of  supplemental  noise  analysis. 

•  Improve  public  understanding  of  the 
DNL,  supplemental  methodologies  and 
aircraft  noise  impacts. 

•  If  screening  analysis  shows  that 
noise  sensitive  areas  will  be  at  or  above 
DNL  65  dB  and  will  have  an  increase  of 
DNL  1.5  dB  or  more,  further  analysis 
should  be  conducted  of  noise  sensitive 
areas  between  DNL  60-65  dB  having  an 
increase  of  DNL  3  dB  or  more  due  to  the 
proposed  airport  noise  exposure. 

•  If  the  DNL  65  dB  screening  test  calls 
for  further  analysis  between  DNL  60-65 
dB,  agency  mitigation  options  should 
include  noise  sensitive  areas  between 
DNL  60-65  dB  that  are  projected  to  have 
an  increase  of  3  dB  or  more  as  a  result  of 
the  proposed  airport  noise  exposure. 

•  If  an  FAA  FAR  Part  150  program  is 
included  by  the  FAA  as  a  NEPA 
mitigation  measure,  the  FAA  and  the 
airport  operator  are  responsible  for 
ensuring  that  the  commitment  is  carried 
out  and  the  Part  150  study  scope 
conforms  to  the  NEPA  scope  of  analysis. 

•  Increase  research  (R&D)  on 
methodology  development  and  on  the 
impact  of  aircraft  noise.  To  foster  this,  a 
standing  federal  interagency  committee 
should  be  established  to  assist  agencies 
in  providing  adequate  forums  for 
discussions  of  public  and  private  sector 
proposals  identifying  needed  research 
and  in  encouraging  the  conduct  of 
research  in  these  areas. 

The  following  initial  R&D  issues  are 
recommended: 

•  Evaluate  potential  modifications  to 
the  1980  FICUN  land  use  compatibility 
table  to  improve  its  usefulness  for  both 
routine  land  use  planning  and  planning 
for  noise-sensitive  land  uses. 

•  Continue  research  into  community 
reaction  to  aircraft  noise,  including  sleep 
disturbance,  speech  interference,  and 
non-auditory  health  effects  of  noise. 

•  Investigate  differences  in 
perceptions  of  aircraft  noise,  ground 
transportation  noise  (highways  and 
railroads),  and  general  background 
noise. 

•  Continue  and  expand  research  on 
the  airport  noise  impacts  of  rotary-wing 
operations. 
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It  is  the  FICON's  belief  that  these 
recommendations  will  provide  both 
immediate  and  long-term  improvements 
in  airport  noise  analysis.  Federal 
interagency  encouragement  of  a 
continuing  review  of  airport  noise 
analysis  will  provide  a  forum  to  address 
related  public  concerns. 

While  the  FICON  is  seeking  to 
achieve  improved  uniformity  among 
Federal  agencies  in  airport  noise 
analysis,  it  must  also  recognize  that 
agencies  have  differing  legislative 
mandates  and  operating  environments. 
These  recommendations  should  be 
viewed  as  general  guidance.  Each 
Federal  agency  must  determine  how  it 
can  best  use  this  guidance, 
supplementing  it  as  appropriate  to  meet 
agency  needs,  within  the  framework  of 
the  NEPA  requirements.  The  FICON 
Report  neither  addresses  the  adequacy 
of  compliance  with  NEPA  to  date  by  the 
participating  agencies,  attempts  to 
redefine  thresholds  of  significance  of 
impact  under  NEPA,  nor  modifies  the 
NEPA  regulations  or  procedures  of  the 
agencies. 

Public  Review  and  Comment 

Any  person  may  express  his  or  her 
views  on  the  FICON  Report  by 
submitting  written  comments  to  the 
Federal  Aviation  Administration,  Office 
of  Environment  and  Energy,  AEE-300, 

800  Independence  Avenue,  Washington, 
DC  20591.  Since  the  primary  impact  of 
the  report’s  recommendations  will  be  on 
the  assessment  of  civil  airport  noise 
impacts  for  which  the  FAA  is 
responsible,  the  FAA  is  serving  the  focal 
point  for  the  receipt  of  public  comments. 
Copies  of  such  written  responses  will  be 
provided  to  all  agencies  participating  in 
FICON. 

The  Environmental  Protection  Agency 
is  reviewing  its  procedures  for 
evaluating  airport  noise  impacts  based 
on  the  report  findings,  conclusions,  and 
recommendations,  and  any  resulting 
change  in  regulations  and/or  procedures 
will  follow  the  agency’s  rules  for  public 
review  and  comment  prior  to  adoption. 

Issued  in  Washington,  DC  on  September  18, 
1992. 

Ricahrd  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 

[FR  Doc.  92-23186  Filed  9-23-92;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Neil  St  John  Raymond,  et  aL;  Change 
in  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  $ 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  8, 1992. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Neil  St.  John  Raymond,  d/b/a 
Candlewood  Associates,  Boston, 
Massachusetts,  and/or  Elizabeth  W. 
Raymond,  Ipswich,  Massachusetts,  to 
acquire  66.0  percent  of  the  voting  shares 
of  First  Ipswich  Bancorp,  Ipswich, 
Massachusetts,  for  a  total  of  68.2 
percent,  and  thereby  indirectly  acquire 
The  First  National  Bank  of  Ipswich, 
Ipswich,  Massachusetts. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  18, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-23184  Filed  9-23-92;  8:45  am] 
BILLING  CODE  6210-01-F 


Chisholm  Bancshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
16, 1992. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Chisholm  Bancshares,  Inc., 
Chisholm,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  Farmers 
&  Merchants  State  Bank,  Cook, 
Minnesota. 

2.  Frandsen  Financial  Corporation, 
Forest  Lake,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  Citizens 
State  Bank  of  East  Grand  Forks,  East 
Grand  Forks,  Minnesota;  First  State 
Bank  of  Ada,  Ada,  Minnesota;  Nimrod 
Enterprises,  Inc.,  Foley,  Minnesota,  and 
thereby  indirectly  acquire  State  Bank  of 
Foley,  Foley,  Minnesota;  and  The 
Gilmanton  Co.,  Foley.  Minnesota,  and 
thereby  indirectly  acquire  First  State 
Bank  of  Gilman,  Inc.,  Gilman, 

Minnesota. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  F.S.B.  Properties,  Inc.  Employee 
Stock  Ownership  Plan,  Quinton, 
Oklahoma;  to  acquire  37.6  percent  of  the 
voting  shares  of  F.S.B.  Properties,  Inc., 
Quinton,  Oklahoma,  and  thereby 
indirectly  acquire  Farmers  State  Bank. 
Quinton,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  18, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-23183  Filed  9-23-92:  8:45  am  i 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Program  Announcement  for  Allied 
Health  Project  Grants  for  Fiscal  Year 
1993 

The  Health  Resources  and  Services 
Administration  (HRSA),  announces  that 
applications  for  fiscal  year  (FY)  1993 
Allied  Health  Project  Grants  are  being 
accepted  under  the  authority  of  section 
796,  title  VII,  of  the  Public  Health 
Service  Act  (the  Act),  as  amended  by 
the  Health  Professions  Reauthcrization 
Act  of  1988,  Public  Law  100-607. 

This  program  announcement  is 
subject  to  reauthorization  of  this 
legislative  authority  and  to  the 
appropriation  of  funds.  The  period  of 
Federal  support  will  not  exceed  three 
years. 

The  Administration’s  budget  request 
for  FY  1993  does  not  include  funding  for 
this  program.  Applicants  are  advised 
that  this  program  announcement  is  a 
contingency  action  being  taken  to  assure 
that  should  funds  become  available  for 
thi3  purpose,  they  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  to  provide  for 
even  distribution  of  funds  throughout 
the  fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Previous  Funding  Experience 

Previous  funding  experience  is 
provided  to  assist  potential  applicants 
to  make  better  informed  decisions 
regarding  submission  of  an  application 
of  this  program.  In  FY  1992,  HRSA 
reviewed  113  applications  for  Allied 
Health  Project  Grants.  Of  those 
applications,  46  percent  were  approved 
and  54  percent  were  not  recommended 
for  further  consideration.  Eleven 
projects,  or  10  percent  of  the 
applications  received,  were  funded.  In 
FY  1991,  HRSA  reviewed  125 
applications  for  Allied  Health  Project 
Grants.  Of  those  applications,  20  percent 
were  approved  and  80  percent  were  not 
recommended  for  further  consideration. 
Ten  projects,  or  8  percent  of  the 
applications  received,  were  funded. 

Purposes 

Section  796  authorizes  the  award  of 
grants  for  the  costs  of  planning, 
developing,  establishing,  operating,  and 
evaluating  projects  for: 

(1)  Improving  and  strengthening  the 
effectiveness  of  allied  health 
administration,  program  directors, 
faculty,  and  clinical  faculty; 


(2)  Improving  and  expanding  program 
enrollments  in  those  professions  in 
greatest  demand  and  whose  services  are 
most  needed  by  the  elderly; 

(3)  Promoting  the  effectiveness  of 
allied  health  practitioners  in  geriatric 
assessment  and  the  rehabilitation  of  the 
elderly  through  interdisciplinary  training 
programs; 

(4)  Emphasizing  innovative  models  to 
link  allied  health  clinical  practice, 
education  and  research; 

(5)  Adding  and  strengthening 
curriculum  units  in  allied  health 
programs  to  include  knowledge  and 
practice  concerning  prevention  and 
health  promotion,  geriatrics,  long-term 
care,  home  health  and  hospice  care,  and 
ethics;  and 

(6)  The  recruitment  of  individuals  into 
allied  health  professions  including 
projects  for: 

(A)  The  identification  and  recruitment 
of  highly  qualified  individuals,  including 
the  provision  of  educational  and  work 
experiences  for  recruits  at  the  secondary 
and  collegiate  levels; 

(B)  The  identification  and  recruitment 
of  minority  and  disadvantaged  students, 
including  the  provision  of  remedial  and 
tutorial  services  prior  and  subsequent  to 
admission,  the  provision  of  work-study 
programs  for  secondary  students,  and 
recruitment  activities  directed  toward 
primary  school  students;  and 

(C)  The  coordination  and 
improvement  of  recruitment  efforts 
among  official  and  voluntary  agencies 
and  institutions,  including  official 
departments  of  education,  at  the  Gity, 
county,  and  State,  or  regional  level. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  program.  Allied 
Health  Project  Grants,  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No.  017- 
001-00474-0)  or  Healthy  People  2000 
(Summary  Report;  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 


comprehensive  primary  care  services  to 
the  underserved. 

Eligible  Applicants 

To  be  eligible  for  a  grant,  an  applicant 
must  be  a  school,  university  or  other 
public  or  nonprofit  private  educational 
entity  which  provides  for  allied  health 
personnel  education  and  training. 

Review  Criteria 

•  The  review  criteria,  stated  below, 
which  were  established  in  FY  1990  after 
public  comment,  will  remain  unchanged 
in  FY  1993. 

•  The  extent  to  which  the  proposed 
project  meets  the  legislative  purpose; 

•  The  background  and  rationale  for 
the  proposed  project; 

•  The  extent  to  which  the  project 
contains  clearly  stated  realistic  and 
achievable  objectives; 

•  The  extent  to  which  the  project 
contains  a  methodology  which  is 
integrated  and  compatible  with  project 
objectives,  including  collaborative 
arrangements  and  feasible  workplans; 

•  The  evaluation  plans  and 
procedures  for  program  and  trainees,  if 
involved; 

•  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project, 
including  institutional  infrastructure  and 
resources; 

•  The  extent  to  which  the  budget 
justification  is  complete,  cost-effective 
and  includes  cost-sharing,  when 
applicable;  and 

•  Whether  there  is  an  institutional 
plan  and  commitment  for  self- 
sufficiency  when  Federal  support  ends. 

Other  considerations 

In  addition,  the  following  funding 
factor  may  be  applied  in  determining  the 
funding  of  approved  applications. 

Special  consideration  is  defined  as  the 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applications  address  special  areas  of 
concern. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Established  Special  Consideration 

The  following  special  consideration 
was  established  in  FY  1991  after  public 
comment  and  the  Administration  is 
extending  it  in  FY  1993. 

Applicants  demonstrating  affiliation 
agreements  for  interdisciplinary  training 
experiences  in  one  or  more  of  the 
following:  a  nursing  home;  hospital  or 
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ambulatory  care  center  providing 
substantial  geriatric  health  care;  Migrant 
Health  Center  (section  329  of  the  Act); 
Community  Health  Center  (section  330 
of  the  Act);  Health  Professional 
Shortage  Area  (section  332  of  the  Act); 
Area  Health  Education  Center  (section 
781(a)  of  the  Act);  or  a  State  or  local 
public  health  or  designated  clinic  or 
center  serving  an  underserved 
population,  or  a  rural  health  clinic  or 
other  facility  with  training  opportunities 
in  a  rural  area. 

Section  329  authorizes  support  for 
migrant  health  facilities  nationwide  and 
comprises  a  network  of  health  care 
services  for  migrant  and  seasonal  farm 
workers; 

Section  330  authorizes  support  for 
community  health  care  services  to 
medically  underserved  populations; 

Section  332  establishes  criteria  to 
designate  geographic  areas,  population 
groups,  medical  facilities,  and  other 
public  facilities  in  the  States  as  Health 
Professional  Shortage  Areas;  and 

Section  781(a)  authorizes  support  for 
Area  Health  Education  Centers  to 
improve  the  distribution,  supply,  quality, 
utilization,  and  efficiency  of  health 
personnel  in  the  health  services  delivery 
system. 

Application  Requests 


group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
Supplement  for  this  program  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0060. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.191.  This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  August  27, 1992. 

Robert  G.  Hannon, 

Administrator. 

[FR  Doc.  92-23191  Filed  9-23-92;  8:45  am) 
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Program  Announcement  and 
Proposed  Funding  Priority  and  Special 
Consideration  for  Grants  for 
Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas  for  FY  1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  are  being  accepted  for 
fiscal  year  (FY)  1993,  Grants  for 
Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas,  under  the 
authority  of  section  799A,  title  VII,  of  the 
Public  Health  Service  (PHS)  Act,  as 
amended  by  Public  Law  100-607. 
Comments  are  invited  on  the  proposed 
funding  priority  and  special 
consideration. 

This  program  announcement  is 
subject  to  reauthorization  of  this 
legislative  authority  and  to  the 
appropriation  of  funds.  The 
Administration’s  budget  request  for  FY 
1993  does  not  include  funding  for  this 
program.  Applicants  are  advised  that 
this  program  announcement  is  a 
contingency  action  being  taken  to  assure 
that  should  funds  become  available  for 
this  purpose,  they  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  to  provide  for 
even  distribution  of  funds  throughout 
the  fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Funding  for  this  program  is  designed 
to  test  innovative  training  approaches 


Application  forms  will  be  sent  to  FY 
1992  applicants  and  to  those  who 
request  kits. 

Requests  for  grant  application 
materials  and  questions  regarding  grants 
policy  and  business  management  issues 
should  be  directed  to:  Ms.  Diane  Murray 
(D37),  Grants  Management  Specialist, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  room  8C-26.  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-6857. 

Completed  applications  should  be 
returned  to  the  above  address. 

Questions  regarding  programmatic 
information  should  be  directed  to:  Dr. 
Norman  Clark,  Program  Officer, 
Associated  Health  Professions  Branch, 
Division  of  Associated,  Dental  and 
Public  Health  Professions,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  8C-02,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6763. 

The  deadline  date  for  receipt  of 
applications  is  January  25, 1993. 
Applications  will  be  considered  as 
meeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 


that  may  be  replicated  in  similar 
settings. 

Previous  Funding  Experience 

Previous  funding  experience  is 
provided  to  assist  potential  applicants 
to  make  better  informed  decisions 
regarding  submission  of  an  application 
for  this  program.  There  was  no 
competitive  cycle  for  FY  1992.  In  FY 
1991,  HRSA  reviewed  36  applications  for 
Grants  for  Interdisciplinary  Training  for 
Health  Care  for  Rural  Areas.  Of  those 
applications,  44  percent  were  approved 
and  56  percent  were  disapproved.  Seven 
projects,  or  19  percent  of  the 
applications  received,  were  funded  in 
FY  1991.  Four  of  the  other  approved 
projects  were  funded  in  FY  1992. 

Purposes 

Section  799A  of  the  Public  Health  Act. 
as  amended  by  Public  Law  100-607, 
authorizes  the  Secretary  to  award  grants 
for  interdisciplinary  training  projects 
designed  to  provide  or  improve  access 
to  health  care  in  rural  areas. 

Specifically,  projects  funded  under  this 
authority  shall  be  designed  to: 

(a)  Use  new  and  innovative  methods 
to  train  health  care  practitioners  to 
provide  services  in  rural  areas; 

(b)  Demonstrate  and  evaluate 
innovative  interdisciplinary  methods 
and  models  designed  to  provide  access 
to  cost-effective  comprehensive  health 
care; 

(c)  Deliver  health  care  services  to 
individuals  residing  in  rural  areas; 

(d)  Enhance  the  amount  of  relevant 
research  conducted  concerning  health 
care  issues  in  rural  areas;  and 

(e)  Increase  the  recruitment  and 
retention  of  health  care  practitioners  in 
rural  areas  and  make  rural  practice  a 
more  attractive  career  choice  for  health 
care  practitioners. 

A  recipient  of  funds  may  use  various 
methods  in  carrying  out  the  projects 
described  above.  The  legislation  cites 
the  following  methods  as  examples: 

(a)  The  distribution  of  stipends  to 
students  of  eligible  applicants; 

(b)  The  establishment  of  a 
postdoctoral  fellowship  program; 

(c)  The  training  of  faculty  in  the 
economic  and  logistical  problems 
confronting  rural  health  care  delivery 
systems;  or 

(d)  The  purchase  or  rental  of 
transportation  and  telecommunication 
equipment  where  the  need  for  such 
equipment  due  to  unique  characteristics 
of  the  rural  area  is  demonstrated  by  the 
recipient. 
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Eligibility 

To  be  eligible  for  a  Grant  for 
Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas,  each  applicant 
must  be  located  in  a  State  and  be: 

1.  A  local  health  department,  or 

2.  A  nonprofit  organization,  or 

3.  A  public  or  nonprofit  college, 
university  or  school  of,  or  program  that 
specializes  in  nursing,  psychology, 
social  work,  optometry,  public  health, 
dentistry,  osteopathic  medicine, 
physician  assistants,  pharmacy, 
podiatric  medicine,  allopathic  medicine, 
chiropractic,  or  allied  health 
professions. 

For-profit  entities  are  not  eligible  to 
obtain  funds  under  section  799A  either 
directly  or  through  subgrants  or 
subcontracts. 

Each  application  must  be  jointly 
submitted  by  at  least  two  eligible 
applicants.  One  of  the  applicants  must 
be  an  academic  institution.  Each 
application  must  demonstrate  the  need 
and  demand  for  health  care  services, 
knowledge  of  available  resources  and 
the  most  significant  service  and 
educational  gaps  within  its  targeted 
geographic  area.  One  applicant  must  be 
designated  the  principal  organization 
responsible  and  accountable  for  the 
conduct  of  the  proposed  project. 

Definitions 

“ Clinical  Treatment  or  Training" 
means  direct,  supervised  participation  in 
patient  care  by  observation, 
examination  and  performance  of 
procedures  as  are  appropriate  for  the 
assigned  role  of  the  trainee  on  the  rural 
health  care  team. 

“ Community  Health  Center'’  means 
an  entity  as  defined  in  section  330(a) 
and  (b)  of  the  Act  and  in  regulations  at 
42  CFR  51c.l02(c). 

"Community  Mental  Health  Center'’ 
means  for  purposes  of  this  grant 
program  a  multiservice  mental  health 
facility  which  provides  essential 
elements  of  comprehensive  mental 
health  services: 

(1)  Inpatient  services: 

(2)  Outpatient  services: 

(3)  Partial  hospitalization  services — 
must  include  at  least  day  care  services; 

(4)  Emergency  services  provided  24 
hours  per  day — must  be  available  within 
at  least  one  of  the  first  three  services 
listed  above:  and/or 

(5)  Consultation  and  education 
services  available  to  community 
agencies  and  professions  personnel. 

"Indian  Tribe” or  "Tribal 
Organization" means  an  organization  or 
entity  as  defined  in  section  4(e)  and  4(1) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450b). 


*' Interdisciplinary  Training"  means  a 
planned  and  coordinated  program  of 
education  or  training  aimed  at 
preparation  of  functioning  teams  of  two 
or  more  health  care  practitioners  from 
different  health  disciplines  who  will 
coordinate  their  activities  to  provide 
services  to  a  client  or  group  of  clients. 

"Long-Term  Care  Facility”  is  a  facility 
which  offers  services  designed  to 
provide  diagnostic,  preventive, 
therapeutic,  rehabilitative,  supportive 
and  maintenance  services  for 
individuals  who  have  chronic  physical 
or  mental  impairments.  This  facility  may 
have  a  variety  of  institutional  and  non- 
institutional  health  settings,  including 
the  home,  and  the  goal  of  the  service 
provided  is  to  promote  the  optimum 
level  of  physical,  social  and 
psychological  functioning. 

"Migrant  Health  Center"  means  an 
entity  as  defined  in  section  329(a)  of  the 
Act  and  in  regulations  at  42  CFR 
56.102(g)(1). 

"Native  Hawaiian  Health  Center" 
means  an  entity  as  defined  in  the  Native 
Hawaiian  Health  Care  Act  of  1988  (Pub 
L.  100-579)  (42  U.S.C.  11707(4)). 

"Nonprofit"  as  applied  to  any  entity 
means  one,  no  part  of  the  net  earnings  of 
which  inures,  or  may  lawfully  inure,  to 
the  benefit  of  any  private  shareholder  or 
individual. 

"Postdoctoral  Fellowship  Program  " 
means  a  program  of  advanced  academic 
or  professional  work,  after  the 
attainment  of  a  doctoral  degree,  that  is 
sponsored  by  a  school  of/or  program 
that  specializes  in  medicine,  osteopathic 
medicine,  nursing,  dentistry,  psychology, 
social  work,  optometry,  public  health, 
pharmacy,  podiatric  medicine,  or  allied 
health. 

"Rural  Area  "means  a  Non- 
Metropolitan  Statistical  Area  or  an  area 
located  outside  a  Metropolitan 
Statistical  Area  as  defined  by  standards 
followed  by  the  Office  of  Management 
and  Budget.  “Rural  Area,”  as  defined  in 
section  799A,  includes  a  “frontier  area" 
in  which  the  population  density  is  less 
than  7  individuals  per  square  mile. 

"Rural  Health  Care  Agency  ”  means  a 
hospital,  community  health  center, 
migrant  health  center,  rural  health  clinic, 
community  mental  health  center,  long¬ 
term  care  facility,  facility  operated  by 
the  Indian  Health  Service  or  an  Indian 
tribe  or  tribal  organization  under  a 
contract  with  the  Indian  Health  Service 
under  the  Indian  Self-Determination  and 
Education  Assistance  Acts,  or  Native 
Hawaiian  health  centers. 

"Rural  Health  Clinic"  means  an  entity 
as  defined  under  section  1861(aa)(2)  of 
the  Social  Security  Act  and  in 
regulations  at  42  CFR  491.2. 


"State"  means,  in  addition  to  the  50 
States,  only  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands  (the  Republic  of 
Palau),  the  Republican  of  the  Marshall 
Islands,  and  the  Federated  States  of 
Micronesia. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS  led  national  activity  for  setting 
priority  areas.  This  program,  Grants  for 
Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas,  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No.  017- 
001-00474-0)  or  Healthy  People  2000 
(Summary  Report;  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325  (telephone 
202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  undeserved. 

Statutory  Project  Requirements 

Interdisciplinary  training  projects 
funded  under  section  799A  must: 

1.  Assist  individuals  in  academic 
institutions  in  establishing  long-term 
collaborative  relationships  with  health 
care  facilities  and  providers  in  rural 
areas,  and; 

2.  Designate  a  rural  health  care 
agency  or  agencies  for  clinical  treatment 
or  training,  including  hospitals, 
community  health  centers,  migrant 
health  centers,  rural  health  clinics, 
community  mental  health  centers,  long¬ 
term  care  facilities,  facilities  operated  * 
by  the  Indian  Health  Service  or  an 
Indian  tribe  or  tribal  organization  or 
Indian  organization  under  a  contract 
with  the  Indian  Health  Service  under  the 
Indian  Self-Determination  and 
Education  Assistance  Acts,  or  Native 
Hawaiian  health  centers. 

Not  more  than  10  percent  of  the 
individuals  receiving  training  with 
section  799A  funds  shall  be  trained  as 
doctors  of  medicine  or  osteopathic 
medicine.  A  grantee  may  not  use  more 
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than  10  percent  of  the  grant  funds  for 
administrative  costs. 

Established  Nonstatutory  Project 
Requirements 

The  following  project  requirements 
were  established  in  fiscal  year  1990  (55 
FR  24321,  dated  June  15, 1990)  and  1991 
(56  FR  37713,  dated  August  8, 1991),  after 
public  comment,  and  are  being  extended 
in  FY  1993. 

A  project  supported  under  this  grant 
program  must  meet  the  following 
requirements: 

(1)  Carry  out  the  following  two  project 
purposes,  at  a  minimum,  among  those 
authorized  by  section  799A: 

(a)  Interdisciplinary  training  to 
prepare  health  care  practitioners  to 
provide  services  in  rural  areas;  and 

(b)  increase  the  recruitment  and 
retention  of  health  care  practitioners  in 
rural  areas. 

(2)  Collaborate  with  the  resources  of 
an  Area  Health  Education  Center 
(AHEC)  or  Geriatric  Education  Center 
(GEC)  if  these  centers  are  present  in  a 
State  or  part  of  a  State  where  the  rural 
interdisciplinary  training  project  is 
conducted. 

(3)  Evaluate  in  a  systematic  manner, 
as  prescribed  by  the  Secretary,  its 
project  activity,  including  determination 
of  a  baseline  at  the  outset  of  the  project 
and  measurement  of  progress  by  , 
trainees  and  faculty. 

(4)  Provide  and  clearly  define  for  each 
level  of  training  (undergraduate, 
graduate,  postgraduate,  continuing 
education  and  faculty  training)  the 
disciplines  and  numbers  of  students  to 
receive  training  as  well  as  the  duration 
of  the  training.  This  is  to  include  an 
outline  of  basic  criteria  for  the  selection 
of  students  to  participate  in  the  training. 
These  project  elements  are  to  be  tracked 
and  linked  to  project  outcomes. 

(5)  Provide  specific  indicators  of  the 
extent  and  means  by  which  it  plans  to 
become  self-sufficient. 

(6)  Implement  integrated  recruitment 
and  retention  strategies. 

(7)  Establish  curriculum  elements  that 
address  the  uniqueness  of  health 
conditions  and  ethnic  or  cultural 
characteristics  of  the  populations  in  the 
rural  areas  to  be  served. 

(8)  Enroll  a  significant  proportion  of 
individuals  from  rural  areas,  particularly 
rural  health  professions  shortage  areas 
or  medically  underserved  areas. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(1)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  799A  of  the 
Act; 


(2)  The  extent  to  which  the  project 
explains  and  documents  the  need  for  the 
project  in  the  rural  area  to  be  served; 

(3)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
interdisciplinary  training  of  health 
professionals  to  practice  in  the  rural 
area  to  be  addressed  by  the  project; 

(4)  The  degree  to  which  the  applicant 
offers  appropriate  clinical  training 
experiences  in  rural  health  care  settings; 

(5)  The  degree  to  which  the  applicant 
demonstrates  a  commitment  to 
establishing  and  maintaining  long-term 
collaborative  relationships  between 
academic  institutions  and  health  care 
facilities  and  providers  in  rural  areas; 

(6)  The  effectiveness  of  the 
organizational  arrangements  necessary 
to  carry  out  the  project; 

(7)  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project  in  a 
cost-effective  manner; 

(8)  The  capability  of  the  proposed 
staff  and  faculty  to  provide  the  proposed 
instruction; 

(9)  The  extent  to  which  the  trainee 
recruitment  and  selection  process 
assures  that  qualified  trainees  with 
significant  interest  or  background  in 
rural  health  care  are  involved  in  the 
project; 

(10)  The  extent  to  which  the  budget 
justification  is  reasonable  and  indicates 
that  institutional  and  community 
support  to  the  project  are  provided  to 
the  maximum  extent  possible;  and 

(11)  The  extent  to  which  the  financial 
information  provided  indicates  an 
effective  utilization  of  grant  funds  and 
indicates  that  the  project  will  continue 
on  a  self-sustaining  basis. 

Other  Considerations 

In  addition,  the  following  funding 
factors  may  be  applied  in  determining 
funding  of  approved  applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
applications. 

A  funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate 
review  scores  of  individual  approved 
applications  when  applications  meet 
specified  criteria. 

Special  consideration  is  defined  as  the 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applications  address  special  areas  of 
concern. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 


Established  Funding  Preference 

The  following  funding  preference  was 
established  in  FY  1990,  after  public 
comment  (55  FR  24321,  dated  June  15, 
1990),  and  the  Administration  is 
extending  it  in  FY  1993. 

A  funding  preference  will  be  given  to 
interdisciplinary  training  involving  three 
or  more  disciplines.  This  funding 
preference  will  be  given  to  applicants 
that  propose  and  implement  training  for 
health  care  practitioners,  faculty  or 
students  representing  three  or  more 
disciplines. 

Proposed  Funding  Priority 

In  addition,  for  FY  1993,  it  is  proposed 
that  a  funding  priority  be  given  to 
applicant  institutions  (academic)  which 
demonstrate  either  substantial  progress 
over  the  last  three  years  or  a  significant 
experience  of  ten  or  more  years  in 
enrolling  and  graduating  trainees  from 
those  minority  or  low-income 
populations  identified  as  at  risk  of  poor 
health  outcomes.  This  priority  is 
consistent  with  a  HRSA  strategy  to 
increase  the  number  of  health 
professionals  from  minority  and  other  at 
risk  populations,  to  assure  equal  access 
to  health  professions  education  for  all 
population  groups,  and  ultimately,  to 
provide  a  greater  volume  of  health  care 
in  underserved  areas. 

Proposed  Special  Consideration 

Special  consideration  will  be  given  to 
the  extent  to  which  applicants  enroll 
and  graduate  trainees  from  underserved 
areas.  This  special  consideration  is 
intended  to  recognize  applicants  that 
enroll  and  graduate  trainees  from 
underserved  areas  because  health 
professionals  who  come  from 
underserved  areas  are  more  likely  to 
return  there  upon  completion  of  training 
to  provide  needed  health  services. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priority  and  special  consideration.  The 
comment  period  is  30  days.  All 
comments  received  on  or  before  October 
26, 1992,  will  be  considered  before  the 
final  funding  priority  and  special 
consideration  are  established.  No  funds 
will  be  allocated  or  final  selections 
made  until  a  final  notice  is  published 
stating  when  the  final  funding  priority 
and  special  consideration  will  be 
applied.  Written  comments  should  be 
addressed  to:  Director,  Division  of 
Associated,  Dental  and  Public  Health 
Professions,  Bureau  of  Health 
Professions,  HRSA,  Parklawn  Building, 
room  8-101,  5600  Fishers  Lane, 

Rockville,  Maryland  20857. 
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All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Associated, 
Dental  and  Public  Health  Professions. 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  and  5  p.m. 

Application  forms  will  be  sent  only 
upon  request.  Requests  for  application 
materials  and  questions  regarding  grants 
policy  and  business  management  issues 
should  be  directed  to:  Ms.  Mary  Allen, 
Grants  Management  Specialist  (D-36), 
Bureau  of  Health  Professions,  HRSA, 
Parklawn  Building,  room  8C-26,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
Telephone:  301-443-6002,  FAX:  301-443- 
4131. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 

Dr.  Marcia  Brand,  Program  Officer, 
Division  of  Associated,  Dental  and 
Public  Health  Professions,  Bureau  of 
Health  Professions,  HRSA,  Parklawn 
Building,  room  8C-15,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301- 
443-6837,  FAX:  301-443-1164. 

The  standard  application  for  State 
and  local  governments  is  form  PHS  5161. 
For  other  applicants,  the  standard 
application  form  PHS  6025-1,  HRSA 
Competing  Training  Grant  Application, 
General  Instructions  and  supplement  for 
this  program  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act.  The  OMB 
clearance  number  is  0915-0060. 

The  deadline  date  for  receipt  of 
applications  is  December  4, 1992. 
Applications  will  be  considered  to  be 
“on  time"  if  they  are  either 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant 

This  program.  Grants  for 
Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas,  is  listed  at  93.192 
in  the  Catalog  of  Federal  Domestic 
Assistance.  It  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 


Dated:  August  20, 1992. 

John  H.  Kelso, 

Acting  Administrator. 

(FR  Doc.  92-23192  Filed  9-23-92;  8:45  am) 

BILLING  CODE  4160-15-M 


Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
October  1992: 

Name:  Advisory  Committee  on  Infant 
Mortality. 

Date  &  Time:  October  5-6, 1992,  8:30  a.m. 

Place:  West  End  Ballroom,  Salons  D  &  E, 
Washington  Marriott,  1221  22d  Street,  NW., 
Washington,  DC  20037. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides  advice 
and  recommendations  to  the  Secretary  on  the 
following:  Department  programs  which  are 
directed  at  reducing  infant  mortality  and 
improving  the  health  status  of  pregnant 
women  and  infants;  how  best  to  coordinate 
the  variety  of  Federal,  State,  local  and  private 
programs  and  efforts  that  are  designed  to 
deal  with  the  health  and  social  problems 
impacting  on  infant  mortality;  and  the 
implementation  of  the  Healthy  Start  Initiative 
and  other  recommendations  of  the  Domestic 
Policy  Council,  and  infant  mortality 
objectives  from  Healthy  People:  2000: 

National  Health  Promotion  and  Disease 
Prevention  Objectives. 

Agenda:  Topics  that  will  be  discussed 
include:  Healthy  Start  Initiative  Program, 
Evaluation  and  Public  Information/Education 
Campaign;  and  Health  Professions 
Education/Manpower  Initiatives. 
Subcommittees  will  also  convene. 

Anyone  requiring  information  regarding  the 
Committee  should  contact  Mr.  Ronald 
Carlson,  Executive  Secretary,  Advisory 
Committee  on  Infant  Morality,  Health 
Resources  and  Services  Administration,  room 
14-33,  Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  telephone  (301) 
443-2460. 

Persons  interested  in  attending  any  portion 
of  the  meeting  should  contact  Ms.  Kyungeun 
Carol  Han,  Public  Health  Analyst,  Office  of 
the  Planning  Evaluation  and  Legislation, 
Health  Resources  and  Services 
Administration,  telephone  (301)  443-1900. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  September  15, 1992. 

Jackie  E.  Baiun, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  92-23112  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4160-15-M 


Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 


of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
October  1992: 

Name:  Council  on  Graduate  Medical 
Education. 

Time:  October  27-29, 1992,  8:30  a.m. 

Place:  Conference  Room  G  &  H.  Parklawn 
Conference  Center,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Open  for  entire  meeting. 

Purpose:  Provides  advice  and 
recommendations  to  the  Secretary  and  to  the 
Committees  on  Labor  and  Human  Resources, 
and  Finance  of  the  Senate  and  the 
Committees  on  Energy  and  Commerce  and 
Ways  and  Means  of  the  House  of 
Representatives,  with  respect  to  (A)  the 
supply  and  distribution  of  physicians  in  the 
United  States;  (B)  current  and  future 
shortages  of  physicians  in  medical  and 
surgical  specialties  and  subspecialties;  (C) 
issues  relating  to  foreign  medical  graduates; 
(D)  appropriate  Federal  policies  regarding 

(A) ,  (B),  and  (C)  above;  (E)  appropriate  efforts 
to  be  carried  out  by  medical  and  osteopathic 
schools,  public  and  private  hospitals  and 
accrediting  bodies  regarding  matters  in  (A), 

(B) ,  and  (C)  above;  (F)  deficiencies  in  the 
needs  for  improvements  in,  existing  data 
bases  concerning  supply  and  distribution  of, 
and  training  programs  for  physicians  in  the 
United  States. 

Agenda:  There  will  be  a  period  of  public 
comment  on  the  Third  Report  of  the  Council 
on  Graduate  Medical  Education. 

Anyone  requiring  information  regarding  the 
subject  Council  should  contact  Marc  L.  Rivo, 
M.D.,  M.P.H..  Executive  Secretary,  telephone 
(301)  443-6190;  or  F.  Lawrence  Clare,  M.D., 
M.P.H.,  Deputy  Executive  Secretary, 
telephone  (301)  443-6326,  Council  on 
Graduate  Medical  Education,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  room  4C-25,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  September  15, 1992. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

(FR  Doc.  92-23113  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4160-15-M 


National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meeting  of  the  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Board 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board  on  October  5, 1992.  The  meeting 
will  take  place  from  8:30  a.m.  to  4:30 
p.m.  in  Conference  Room  6,  Building 
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31C,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  3:50  p.m.  to  discuss  the 
Board’s  activities  and  to  present  special 
reports.  Attendance  by  the  public  will 
be  limited  to  the  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  3:50  p.m.  until  recess.  The  closed 
portion  of  the  meeting  will  be  for  the 
discussion  and  approval  of  individuals 
to  serve  on  scientific  panels  to  update 
the  smell,  taste  and  touch  and 
chemosensory  disorders  section  and  the 
speech  and  speech  disorders  section  of 
the  Research  Plan.  These  discussions 
could  reveal  personal  information 
concerning  these  individuals,  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Summaries  of  the  Board's  meeting  and 
a  roster  of  members  may  be  obtained 
from  Ms.  Monica  Davies,  Executive 
Director,  National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board,  Building  31,  room  3C08,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  301-402-1129,  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173,  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders) 

Dated:  September  2, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  92-23295  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4140-01-M 

National  Cancer  Institute;  Meeting 
(President’s  Cancer  Panel) 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
President’s  Cancer  Panel,  National 
Cancer  Institute,  October  5, 1992,  at  the 
National  Institutes  of  Health,  Building  1, 
Wilson  Hall,  Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  October  5, 1992,  8:30  a.m.  to 
12:30  p.m.  Attendance  will  be  limited  to 
space  available.  Agenda  items  will 
include  reports  by  the  Chairman, 
President’s  Cancer  Panel,  the  Director, 
NCI,  and  invited  participants  discussing 
the  topic  “The  Role  of  Voluntary 
Organizations  in  the  National  Cancer 
Program.” 

Ms.  Iris  Schneider,  Acting  Executive 
Secretary,  President’s  Cancer  Panel, 
National  Cancer  Institute,  Building  31, 
Room  11A48,  Nationa1  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5534)  will  provide  a  roster  of  the 


Panel  members  and  substantive  program 
information  upon  request. 

Dated:  September  21. 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer  NIH. 

[FR  Doc.  92-23296  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4140-01-M 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
[Docket  No.  N-92-3510] 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Department  of  Housing  and 
Urban  Development  (HUD). 

ACTION:  Notice  of  a  Computer  Matching 
Program — HUD  and  Department  of 
Education  (ED). 

summary:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended  by  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988,  as 
amended,  (Public  Law  100-503),  and  the 
Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (54  FR  25818  (June 
19, 1989)),  and  OMB  Bulletin  80-22, 
“Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB), 
Congress  and  the  Public,”  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
computer  matching  program  with  the 
Department  of  Education  (ED)  to  utilize 
a  computer  information  system  of  HUD, 
the  Credit  Alert  Interactive  Voice 
Response  System  (CAIVRS),  with  ED's 
debtor  files.  This  match  will  allow 
prescreening  of  applicants  for  loans 
made  or  loans  guaranteed  by  the 
Federal  Government  to  ascertain  if  the 
applicant  is  delinquent  in  paying  a  debt 
owed  to  or  insured  by  the  Federal 
Government. 

Before  granting  a  loan,  the  lending 
agency  and/or  the  authorized  lending 
institution  will  be  able  to  interrogate  the 
CAIVRS  debtor  file  which  contains  the 
Social  Security  Numbers  (SSNs)  of 
HUD’S  delinquent  debtors  and 
defaulters  and  defaulted  debtor  records 
of  the  ED  and  verify  that  the  loan 
applicant  is  not  in  default  or  delinquent 
on  direct  or  guaranteed  loans  of 
participating  Federal  programs  of  either 
agency.  Authorized  users  place  a 
telephone  call  to  the  system.  The  system 
provides  a  recorded  message  followed 
by  a  series  of  instructions,  one  of  which 
is  a  requirement  for  the  SSN  of  the  loan 


applicant.  The  system  then  reports 
audibly  whether  the  SSN  is  related  to 
delinquent  or  defaulted  Federal 
obligations  for  HUD  or  ED  direct  or 
guaranteed  loans.  As  a  result  of  the 
information  produced  by  this  match,  the 
authorized  users  may  not  deny, 
terminate,  or  make  a  final  decision  of 
any  loan  assistance  to  an  applicant  or 
take  other  adverse  action  against  such 
applicant,  until  an  officer  or  employee  of 
such  agency  has  independently  verified 
such  information. 

DATES:  Effective  Date:  Computer 
matching  is  expected  to  begin  October 
26, 1992,  and  unless  comments  are 
received  which  will  result  in  a  contrary 
determination,  will  be  accomplished  18 
months  from  the  beginning  date. 
COMMENTS  DUE  DATE:  October  26, 1992. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 

Office  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  weekdays  at  the 
above  address. 

FOR  PRIVACY  ACT  INFORMATION 
CONTACT:  Jeanette  Smith,  Departmental 
Privacy  Act  Officer,  telephone  number 
(202)  708-2374.  [This  is  not  a  toll-free 
telephone  number.] 

FOR  FURTHER  INFORMATION  FROM 
RECIPIENT  AGENCY  CONTACT:  Joseph 
McCloskey,  Director,  Control  and 
Analysis  Division,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  St.,  SW,  Washington,  DC  20410, 
telephone  number  (202)  708-4256. 

FOR  FURTHER  INFORMATION  FROM 
SOURCE  AGENCY  CONTACT:  Rosemary 
Beavers,  Chief,  Administrative  and 
Institutional  Management  Section, 
Division  of  Credit  Management  and 
Debt  Collection,  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Washington,  DC  20202,  telephone  * 
number  (202)  708-4766.  [These  are  not 
toll-free  numbers.] 

reporting: 

In  accordance  with  Public  Law  100- 
503,  the  Computer  Matching  and  Privacy 
Protection  Act  of  1988,  as  amended,  and 
Office  of  Management  and  Budget 
Bulletin  89-22,  "Instructions  on 
Reporting  Computer  Matching  Programs 
to  the  Office  of  Management  and  Budget 
(OMB),  Congress  and  the  Public;"  copies 
of  this  Notice  and  a  report,  in  duplicate, 
are  being  provided  to  the  Committee  on 
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Government  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget. 

authority: 

The  matching  program  may  be 
conducted  pursuant  to  Public  Law  100- 
503,  “The  Computer  Matching  and 
Privacy  Protection  Act  of  1988,"  as 
amended,  and  Office  of  Management 
and  Budget  (OMB)  Circulars  A-129 
(Managing  Federal  Credit  Programs)  and 
A-70  (Policies  and  Guidelines  for 
Federal  Credit  Programs).  One  of  the 
purpose  of  all  Executive  departments 
and  agencies — including  HUD — is  to 
implement  efficient  management 
practices  for  Federal  credit  programs. 
OMB  Circulars  A-129  and  A-70  were 
issued  under  the  authority  of  the  Budget 
and  Accounting  Act  of  1921,  as 
amended:  the  Budget  and  Accounting 
Act  of  1950,  as  amended:  the  Debt 
Collection  Act  of  1982,  as  amended:  and, 
the  Deficit  Reduction  Act  of  1984,  as 
amended. 

OBJECTIVES  TO  BE  MET  BY  THE  MATCHING 
PROGRAM: 

By  identifying  those  individuals  who 
have  defaulted  on  a  student  loan,  the 
Federal  Government  can  expand  their 
prescreening  search  of  their  loan 
applicants  to  further  avoid  lending  to 
applicants  who  are  credit  risks.  This 
matching  program  will  also  encourage 
ED  defaulters  to  contact  ED  to  establish 
repayment  arrangements. 

RECORDS  TO  BE  MATCHED: 

HUD  will  utilize  its  system  of  records 
entitled  HUD/DEPT-2,  Accounting 
Records.  The  debtor  files  for  HUD 
programs  involved  are  included  in  this 
system  of  records.  HUD’s  debtor  files 
contain  information  on  borrowers  and 
co-borrowers  who  are  currently  in 
default  (at  least  90  days  delinquent  on 
their  loans);  or  who  have  any 
outstanding  claims  paid  during  the  last 
three  years  on  title  II  insured  or 
guaranteed  home  mortgage  loans:  or 
individuals  who  have  defaulted  on 
section  312  rehabilitation  loans;  or 
individuals  who  have  had  a  claim  paid 
in  the  last  three  years  on  a  title  I  loan. 
For  the  CAIVRS  match.  HUD/DEPT-2. 
System  of  Records,  receives  its  program 
inputs  from  HUD/DEPT-28,  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans — Default:  HUD/ 
DEPT-32,  Delinquent/Default/ Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program:  and  HUD/ 
CPD-1,  Rehabilitation  Loans 
Delinquent/Default. 

The  ED  will  provide  HUD  with  debtor 
files  contained  in  its  system  of  records 


identified  as  18-40-0025,  entitled  "NDSL 
Student  Loan  Files — ED/OPE/OSFA," 
and  its  system  of  records  identified  as 
18-40-0026,  entitled  "Guaranteed  Loan 
Program-Paid  Claims  File  ED/OPE/ 
OSFA.”  HUD  is  maintaining  ED's 
records  only  as  a  ministerial  action  on 
behalf  of  ED,  not  as  a  part  of  HUD’s 
HUD/DEPT-2  system  of  records.  ED’s 
data  contain  information  on  individuals 
who  have  defaulted  on  their  guaranteed 
loans.  The  ED  will  retain  ownership  and 
responsibility  for  their  systems  of 
records  that  they  place  with  HUD.  HUD 
serves  only  as  a  record  location  and 
routine  use  recipient  for  ED’s  data. 

NOTICE  PROCEDURES: 

HUD  and  the  ED  will  notify 
individuals  at  the  time  of  application 
(ensuring  that  routine  use  appears  on 
the  application  form)  for  guaranteed  for 
direct  loans  that  their  records  will  be 
matched  to  determine  whether  they  are 
delinquent  or  in  default  on  a  Federal 
debt.  HUD  and  the  ED  will  also  publish 
notices  concerning  routine  use 
disclosures  in  the  Federal  Register  to 
inform  individuals  that  a  computer 
match  may  be  performed  to  determine  a 
loan  applicant's  credit  status  with  the 
Federal  Government. 

CATEGORIES  OF  RECORDS/INDIVIDUALS 
INVOLVED: 

The  debtor  records  include  these  data 
elements:  SSN,  claim  number,  program 
code,  ED  Regional  Office  code, 
collection  agency  code,  and  indication 
of  indebtedness.  Categories  of  records 
include:  records  of  claims  and  defaults, 
repayment  agreements,  credit  reports, 
financial  statements,  and  records  of 
foreclosures. 

Categories  of  individuals  include: 
Former  mortgagors  and  purchasers  of 
HUD-owned  properties,  manufactured 
(mobile)  home  and  home  improvement 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans,  rehabilitation 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans,  and  student  loan 
defaulters. 

PERIOD  OF  THE  MATCH: 

Matching  will  begin  at  least  30  days 
from  the  date  copies  of  the  signed  (by 
both  Data  Integrity  Boards)  computer 
matching  agreement  are  sent  to  both 
Houses  of  Congress  or  at  least  30  days 
from  the  date  this  notice  is  published  in 
the  Federal  Register,  whichever  is  later, 
providing  no  comments  are  received 
which  would  result  in  a  contrary 
determination. 


Issued  at  Washington,  DC.  September  18. 
1992. 

]im  E.  Tarro, 

Assistant  Secretary  for  Administration. 

[FR  Doc.  92-23135  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4210-01-M 


DEPARMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[  AZ-040-02-4333- 10] 

Change  of  Meeting  Date  for  the  Gila 
Box  Advisory  Committee 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Change  of  Meeting  date. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  43  CFR  part  1780  that 
the  meeting  of  the  Gila  Box  Riparian 
National  Conservation  Area  (NCA) 
Advisory  Committee  on  October  29, 

1992,  published  in  the  August  24, 1992, 
Federal  Register  has  been  changed  to 
November  5, 1992. 

DATES:  November  5, 1992  10  a.m.-4  p.m. 
ADDRESSES:  BLM  Safford  District  Office, 
425  E.  4th.,  Safford,  Arizona. 
SUPPLEMENTARY  INFORMATION:  The 
NCA  Advisory  Committee  was 
established  by  the  Arizona  Desert 
Wilderness  Act  of  1990  to  provide  input 
to  the  Safford  District  on  management  of 
the  Gila  Box  Riparian  National 
Conservation  Area  (NCA).  The 
Committee  is  continuing  work  on  the 
Gila  Box  Interdisciplinary  Activity  Plan, 
which  must  be  completed  by  November 
28, 1992.  The  plan  is  being  written  using 
the  Limits  of  Acceptable  Change  (LAC) 
planning  process. 

The  draft  document  will  be  reviewed 
at  the  November  5, 1992  meeting.  All 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Committee  between 
10:30  and  11  a.m.,  or  may  file  written 
statements  for  consideration  by  the 
Committee.  Anyone  wishing  to  make  an 
oral  statement  must  contact  the  BLM 
Gila  Resource  Area  Manager  at  least 
two  working  days  prior  to  the  meeting. 
Written  statements  are  also  accepted  at 
any  time  during  preparation  of  the  draft 
plan,  and  will  be  reviewed  by  the 
Committee. 

Statements  should  be  mailed  to 
Jonathan  Collins,  Team  Leader,  Gila 
Resource  Area,  425  E.  4th  St.,  Safford, 
Arizona  85546. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  Safford  District 
Office  and  will  be  available  for  public 
inspection  (during  regular  business 
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hours)  within  30  days  after  each 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Meg  Jensen,  Gila  Resource  Area 
Manager,  or  Jonathan  Collins,  Team 
Leader,  425  E.  4th  St.,  Safford,  Arizona 
85546,  Telephone  (602)  428-4040. 

Dated:  September  18. 1992. 

William  T.  Civish, 

District  Manager. 

(FR  Doc.  92-23203  Filed  9-23-92;  8:45  am) 

BILLING  CODE  4310-32-M 


[NM-030-4320-021 

Las  Cruces  BLM  District  Advisory 
Council  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  meeting. 

summary:  The  meeting  will  be  held  at 
the  Las  Cruces  District  Office,  Bureau  of 
Land  Management,  1800  Marquess,  Las 
Cruces,  New  Mexico  88005.  The  agenda 
for  the  meeting  is: 

1.  Introduction  of  Council  members. 

2.  Review  of  Charter  and 
Responsibilities. 

3.  Election  of  Officers. 

4.  Discussion  of  Current  Events  in  the 
Las  Cruces  District  Office. 

•  Lake  Valley  Interpretation  and 
Restoration  Plan  Update 

•  Status  of  Dripping  Springs  Natural 
Area  Development 

•  Overview  of  Mimbres  Resource 
Area  Resource  Management  Plan 

•  Border  Development  Issues  Dealing 
with  Public  Lands 

•  Boots  and  Saddles  Legislation 

•  Wildlife  2000  in  a  "Fully  Funded" 
District 

•  Fiscal  Year  1993  Department  of 
Interior  Appropriations  Bill 

•  McGregor  Pipeline  Reconstruction 
Update 

•  Wast  Management/Landfills/ 
HazMat  Issues 

5.  Public  Comment  Period  (this  item  to 
be  held  immediately  after  lunch  to 
accommodate  the  public  and  avoid 
lengthy  waits  to  address  the  Council). 

6.  Advice  and  input  from  District 
Advisory  Council  Members. 

MEETING  DATE:  October  7, 1992, 
beginning  at  10:30  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  S.  C.  Rundell,  District  Manager, 
Bureau  of  Land  Management,  1800 
Marquess,  Las  Cruces,  New  Mexico  or 
at (505)  525-8228. 


Dated:  September  15, 1992. 

Linda  S.  C.  Rundell, 

District  Manager. 

[FR  Doc.  92-23198  Filed  9-23-92;  8:45  am) 

BILLING  CODE  4310-FB-M 


fOR-050-4410-10:GP2-455] 

Oregon;  Prineville  District  Advisory 
Council  Meeting 

September  15, 1992. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  is  hereby  given  that  a 
meeting  of  the  Prineville  District 
Advisory  Council  will  be  held  on 
October  15, 1992.  The  meeting  will  be  in 
the  form  of  a  tour  beginning  at  9  a.m.  at 
the  Bureau  of  Land  Management  Office 
located  at  185  E.  Fourth  Street, 

Prineville,  Oregon  97754.  The  agenda 
will  include  discussions  of  district  issues 
related  to  wild  and  scenic  rivers  and 
urban/rural  interface  management 
around  Bend  and  Redmond. 

The  tour  is  open  to  the  public, 
however,  transportation  and  food  will 
not  be  provided.  Anyone  desiring  to 
address  the  Council  or  attend  the  tour 
must  notify  the  District  Manager,  Bureau 
of  Land  Management,  185  E.  Fourth 
Street.  PO  Box  550,  Prineville,  OR  97754 
(Phone  447-4115)  by  the  end  of  the 
business  day  on  Tuesday,  October  13, 
1992. 

James  L.  Hancock, 

District  Manager,  Prineville  District  Office. 
[FR  Doc.  92-23206  Filed  9-23-92;  8:45  am] 

BILUNG  CODE  4310-33-M 


[ID-050-4320-14] 

Shoshone  District  Grazing  Advisory 
Board  Meeting 

AGENCY:  Bureau  of  Land  Management 
(BLM);  Interior. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  a 
meeting  of  the  Shoshone  District 
Grazing  Advisory  Board. 

DATES:  Wednesday,  October  21, 1992,  at 
9  a.m. 

ADDRESSES:  BLM  Shoshone  District 
Office,  400  West  F  Street,  Shoshone,  ID 
83352. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  C.  Gaylord,  District  Manager, 
Shoshone  District  Office,  P.O.  Box  2-B, 
Shoshone,  ID  83352.  Telephone  (208) 
886-2206. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  agenda  for  the  meeting 
includes  (1)  new  member  orientation,  (2) 
Bennett  Hills  RMP  update,  (3)  drought 
conditions  update,  (4)  Fire 


Rehabilitation  Plans,  (5)  fiscal  year  1993 
range  improvement  projects  and 
proposed  projects  for  1994. 

Operation  and  administration  of  the 
Board  will  be  in  accordance  with  the 
Federal  Advisory  Committee  Act  of  1972 
(Pub.  L.  92-463;  5  U.S.C.  Appendix  1) 
and  Department  of  the  Interior 
regulations,  including  43  CFR  part  1784. 

The  meeting  will  be  open  to  the 
public.  Anyone  may  present  an  oral 
statement  between  11  a.m.  and  12  noon, 
or  may  file  a  written  statement 
regarding  matters  on  the  agenda.  Oral 
statements  will  be  limited  to  ten 
minutes.  Anyone  wishing  to  make  an 
oral  statement  should  notify  the  District 
Manager  by  October  19, 1992.  Records  of 
the  meeting  will  be  available  in  the 
Shoshone  District  Office  for  public 
inspection  or  copying  within  30  days 
after  the  meeting. 

Dated:  September  9, 1992. 

Dennis  D.  Schulze, 

Acting  District  Manager. 

[FR  Doc.  92-23197  Filed  9-23-92;  8:45  am) 
BILLING  CODE  4310-GG-M 


[MT-930-4212-13;  MTM  80160] 

Conveyance  and  Order  Providing  for 
Opening  of  Public  Land  in  Chouteau 
County;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  This  order  will  open  land 
reconveyed  to  the  United  States  in  an 
exchange  under  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1701  et  seq  (FLPMA),  to  the  operation  of 
the  public  land  laws.  It  also  informs  the 
public  and  interested  state  and  local 
governmental  officials  of  the  issuance  of 
the  conveyance  document. 

The  land  acquired  in  the  exchange 
provides  habitat  for  upland  game  and 
deer  and  is  part  of  a  wildlife  recreation 
management  area.  No  minerals  were 
exchanged  by  either  party.  The  public 
was  well  served  through  completion  of 
this  land  exchange. 

EFFECTIVE  DATE:  November  9, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Binando,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings,  Montana 
59107,  406-255-2935. 

SUPPLEMENTARY  INFORMATION: 

1.  Notice  is  hereby  given  that  pursuant 
to  sec.  206  of  FLPMA,  the  following 
described  land  was  transferred  to  James 
and  Norma  C.  Wood: 

Principal  Meridian,  Montana 

T.  25  N..  R.  9  E.. 
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Sec.  11.  SEViNW‘4. 
containing  40.00  acres. 

2.  In  exchange  for  the  above-selected 
land,  the  United  States  acquired  the 
following-described  land  from  James 
and  Norma  C.  Wood: 

Principal  Meridian,  Montana 

T.  25  N..  R.  9  E., 

Sec.  13,  SWy4SWV4. 
containing  40.00  acres. 

3.  The  values  of  the  Federal  public 
land  and  private  land  were  appraised  at 
$2,000. 

4.  At  9  a.m.  on  November  9, 1992,  the 
lands  described  in  paragraph  2  above 
that  were  conveyed  to  the  United  States 
will  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9  a.m.  on  November  9, 1992,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

Dated:  September  16, 1992. 

John  E.  Moorhouse, 

Acting  Deputy  State  Director,  Division  of 
Lands  and  Renewable  Resources. 

[FR  Doc.  92-23199  Filed  9-23-92;  8:45  am] 

BILUNG  CODE  4310-DN-M 


[CA-010-02-7122-10-5740;  #  CA  27994] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Kern  and  San  Luis 
Obispo  Counties,  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

summary:  The  following  described 
public  land  is  being  considered  for 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976  (43  U.S.C.  1716): 

Mt.  Diablo  Meridian 

T.32S.,  R.23E. 

Tract  #1:  Sec.  28  All 
containing  640  acres. 

T.32S.,  R.24E. 

Tract  #2:  Sec.  28  NViN  VhSE’ANWVi 
containing  10  acres. 

Tract  #3:  Sec.  28  VWzSEVMEV*, 
wy.NEy4SE»/4,  s^Nwy.SE1/! 
containing  60  acres. 

Total:  710  acres  of  public  land  in  Kern 
County,  CA. 

The  surface  estate  and  all  mineral 
rights,  except  for  the  oil  and  gas  rights, 
on  the  above  public  land  will  be 
exchanged.  In  exchange  for  this  public 
land,  the  Bureau  of  Land  Management 
(BLM)  will  acquire  an  equal  value  of 
lands  from  The  Nature  Conservancy 


(TNC)  in  the  Carrizo  Plain  Natural  Area 
or  the  Kelso  Valley — Onyx  area.  The 
legal  descriptions  of  the  Carrizo  Plain 
lands  were  published  in  the  Federal 
Register  on  June  25, 1992,  Vol.  57,  No. 

123,  pg.  28534.  The  Kelso  Valley— Onyx 
lands  are  as  follows: 

Mt.  Diablo  Meridian,  California 

T.25S.,  R.36E. 

Sec.  20  EVfeSEViSEMi 
Sec.  21  W  V22SW  ViSW  V* 

T.27S.,  R.35E. 

Sec.  8  SWy+SW'A 
Sec.  17Wy2NWy4NWy4 
Sec.  18  swy4,  WVfeSE'A 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  exchange  is  to  acquire 
some  of  the  private  inholdings  within 
the  BLM  lands  in  the  Carrizo  Plain 
Natural  Area  (in  Kern  and  S.L.O. 
Counties)  and  the  Kelso  Valley — Onyx 
area  (in  Kern  County).  The  public 
interest  will  be  well  served  by 
completing  the  exchange.  Publication  of 
this  notice  in  the  Federal  Register 
segregates  the  above  public  lands  from 
settlement,  location,  and  entry  under  the 
public  land  laws,  right-of-way  laws, 
permit  laws,  and  mining  laws,  but  not 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  segregative  effect  will 
end  upon  issuance  of  patent  or  two 
years  from  the  date  of  publication  in  the 
Federal  Register,  whichever  occurs  first. 
The  exchange  will  be  on  an  equal  value 
basis,  not  an  acre-for-acre  basis.  An 
independent  appraisal  will  establish  the 
fair  market  value  of  the  public  and 
private  lands.  On  public  land 
transferred  to  TNC,  the  Bureau  will 
reserve  to  the  United  States  a  right-of- 
way  reservation  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  under  the  Act  of  August 
30, 1890  (43  U.S.C.  945).  Public  land 
transferred  to  TNC  will  also  be  subject 
to  the  following: 

S  060146;  powerline  right-of-way;  affects 
Tract  #1. 

CA  6839;  powerline  right-of-way;  affects 
Tract  #1. 

LA  0154858;  road  right-of-way;  affects 
Tract  #1. 

CA  27971;  road  right-of-way  reservation 
to  BLM;  affects  Tract  #1. 

S  5505;  oil  &  gas  lease;  affects  Tract  #1. 
CA  20580;  oil  &  gas  lease;  affects  Tract 
#1. 

SAC  019364a;  oil  &  gas  lease;  affects 
Tract  #1. 

LA  01340;  railroad  right-of-way;  affects 
Tract  #2. 

SAC  019395;  oil  &  gas  lease;  affects 
Tracts  #2  and  #3. 

S  4558;  gas  pipeline  right-of-way;  affects 
Tract  #3. 


S  033318;  oil  pipeline  and  telephone  line 
right-of-way;  affects  Tract  #3. 

CA  26807;  gas  pipeline  right-of-way; 
affects  Tract  #3. 

CA  18066;  powerline  right-of-way; 
affects  Tract  #3. 

Interested  parties  may  submit 
comments  to  the  BLM  Area  Manager  at 
the  following  address  until  November  9, 
1992.  For  further  information  contact: 
Bureau  of  Land  Management,  Caliente 
Resource  Area  Office,  Attn:  Dan 
Vaughn,  4301  Rosedale  Highway, 
Bakersfield,  California  93308;  (805)  861- 
4236. 

Dated:  September  1, 1992. 

James  Wesley  Abbott, 

Area  Manager. 

[FR  Doc.  92-21926  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4310-40-M 


[CA-060-71 22-08-101 6;  CACA  28227] 

Issuance  of  Land  Exchange 
Conveyance  Document;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  purpose  of  this  exchange 
was  to  achieve  more  efficient 
management  of  the  public  lands  through 
consolidation  of  ownership.  The  public 
interest  was  well  served  through 
completion  of  this  exchange. 

FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade,  BLM  California  State 
Office,  916-978-4820. 

1.  The  United  States  issued  an 
exchange  conveyance  document  to 
Bryon  L.  Rafnson  on  September  15, 1992, 
under  sec.  206  of  the  Act  of  October  21, 
1976,  43  U.S.C.  1716  (1988),  for  the 
following  described  land: 

San  Bernardino  Meridian 

T.  7  N.,  R.  5  W., 

Sec.  19  SE1/^ 

Sec.  20,  SteNW'ASWVMW'A,  SWV^SW1/. 
NWy4,  SWy4SE*/4SW1/4NW1/4,  and  W/2 
swy4. 

The  area  described  contains  257.50  acres  of 
Federal  land  in  San  Bernardino  County. 

2.  In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  lands  from  Byron  L.  Rafnson: 

Mount  Diablo  Meridian 

T.  32  S.,  R.  44  E. 

Sec.  7,  all; 

Sec.  9,  all; 

Sec.  16,  all; 

Sec.  17,  all. 

The  areas  described  above  aggregate 
2,579.24  acres  of  non-Federal  land  in  San 
Bernardino  County. 
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The  values  of  the  Federal  land  and  the 
non-Federal  land  in  the  exchange  were 
appraised  at  $1,287,500  and  $1,290,000, 
respectively.  The  equalization  payment 
required  of  the  United  States  in  the 
amount  of  $2,500  was  waived  by  Mr. 
Rafnson. 

Dated:  September  17, 1992. 

Nancy J.  Alex, 

Chief.  Lands  Section. 

[FR  Doc.  92-23204  Filed  9-23-92:  8:45  ami 

BILLING  CODE  4310-40-M 


[ID-010-02-4212-13;  IDI-273721 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Elmore  County,  ID 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  realty  action,  IDI- 
27372,  Exchange  of  public  and  private 
lands  in  Elmore  County,  Idaho. 

SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
sec.  206  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976  (43 
U.S.C.  1716): 

Boise  Meridian,  Idaho 

T.  4  S.,  R.  7  E., 

Sec.  11:  Lot  2; 

Sec.  12:  Lots  2,  4,  and  8; 

Sec.  13:  Lot  2,  NWViNEVi,  NVzNWV*. 

SEV4NWY4,  SV2NEV4; 

Sec.  14:  NEViNEy*; 

T.  4  S.,  R.  8  E.. 

Sec.  18:  Lots  2  and  6; 
containing  433.30  acres,  more  or  less,  in 
Elmore  County. 

In  exchange  for  the  above  described 
public  lands,  the  BLM  proposes  to 
acquire  the  following  described  private 
lands  from  Elmore  County: 

Boise  Meridian,  Idaho 

T.  4  S.,  R.  7  E., 

Sec.  13:  Lot  SViSWV*-, 

Sec.  14:  Lot  SEyiSEVi; 

Sec.  23:  Portion  of  EV2  lying  northeast  of  I- 
84; 

containing  412.51  acres,  more  or  less,  in 
Elmore  County. 

The  purpose  of  this  exchange  is  to  block 
up  public  and  private  ownership  in  the 
area  of  the  new  Elmore  County  landfill. 
The  resulting  land  pattern  makes  the 
management  of  both  the  public  and 
private  lands  more  efficient  and  cost 
effective,  while  reducing  the  potential 
for  indiscriminate  dumping  of  trash  on 
public  land.  The  public  interest  will  be 
well  served  by  the  completion  of  this 
exchange.  The  values  of  the  lands  to  be 
exchanged  are  approximately  equal.  Full 
equalization  of  values  will  be 
accomplished  prior  to  closing  through 


either  acreage  adjustment  or  cash 
payment  in  an  amount  not  to  exceed  25 
percent  of  the  value  of  the  lands  to  be 
transferred  out  of  Federal  ownership. 
DATES:  On  or  before  November  9, 1992, 
interested  parties  may  submit  comments 
to  the  District  Manager,  at  the  address 
shown  below. 

ADDRESSES:  Comments  should  be  sent 
to  the  District  Manager,  Bureau  of  Land 
Management,  Boise  District,  3948 
Development  Avenue,  Boise,  Idaho 
83750.  Objections  to  this  proposal  will 
be  reviewed  by  the  State  Director,  who 
may  sustain,  modify,  or  vacate  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  reality  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Sullivan,  Bruneau  Resource  Area 
Realty  Specialist  at  (208)  384-3338.  The 
Environmental  Assessment  is  available 
for  review  at  the  above  address. 
SUPPLEMENTARY  INFORMATION: 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  lands 
from  operation  of  the  public  land  laws 
and  mining  laws,  but  not  the  mineral 
leasing  laws.  The  segregative  effect  will 
end  upon  issuance  of  patent  or  two  (2) 
years  from  the  date  of  this  publication, 
whichever  occurs  first. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations;  terms,  and 
conditions. 

Excepting  and  Reserving  to  the  United 
States 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

Subject  To 

1.  Those  rights  for  electric 
transmission  line  purposes  granted  to 
Idaho  Power  Company,  its  successors  or 
assigns,  by  Right-of-Way  No.  IDI-27349, 
pursuant  to  the  Act  of  October  21. 1976 
(43  U.S.C.  1761). 

2.  Those  rights  for  buried  telephone 
line  purposes  granted  to  American 
Telephone  and  Telegraph  Company,  its 
successors  or  assigns,  by  Right-of-Way 
No.  IDI-26291,  pursuant  to  the  Act  of 
October  21, 1976  (43  U.S.C.  1761). 

3.  Those  rights  for  road  purposes  held 
by  Mountain  Home  Highway  District,  its 
successors  or  assigns,  pursuant  to  the 
Act  of  July  26, 1866,  Revised  Statute  2477 
(43  U.S.C.  932).  Serial  No.  IDI-21406. 

4.  Those  rights  for  road  purposes  held 
by  Glenns  Ferry  Highway  District,  its 
successors  or  assigns,  pursuant  to  the 
Act  of  July  26, 1866,  Revised  Statute  2477 
(43  U.S.C.  932).  Serial  No.  IDI-20029. 


5.  Those  rights  for  road  purposes 
granted  to  Elmore  County,  its  successors 
or  assigns,  by  Right-of-Way  No.  ID1- 
25751,  pursuant  to  the  Act  of  October  21, 
1976,  (43  U.S.C.  1761). 

Dated:  September  11, 1992. 

J.  David  Brunner, 

District  Manager. 

[FR  Doc.  92-23213  Filed  9-23-92;  8:45  am) 

BILLING  CODE  4310-GG-N 


[G-910-G2-0091-31 10-10-G202;  NMNM 
870101 

Realty  Action;  Exchange,  Federal 
Surface  in  Santa  Fe  County,  NM  for 
private  Surface  Within  El  Malpais 
National  Conservation  Area  and 
National  Monument,  Albuquerque 
District,  NM 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  realty  action  on 
proposed  land  exchange. 

SUMMARY:  The  following  described 
Federal  surface  estate  in  Santa  Fe 
County  has  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716. 

New  Mexico  Principal  Meridian 

T.  12  N.,  R.  9  E., 

Sec.  3,  WVfe  lot  2  within  NVfcNWW, 

Sec.  4.  lot  2  within  NVfeNEVi,  SE'ANEVi, 
SVV  '4NW  V*.  and  SEttSWW, 

Sec.  10,  W'ASWW, 

Sec.  11,  lots  1  to  4; 

Sec.  13,  lots  1,  2.  and  SEViSE'A; 

Sec.  14,  lots  1  to  4,  inclusive,  and  WIViEYi; 
Sec.  24,  NEVi; 

T.  12  N..  R.  10  E., 

Sec.  18,  lots  1,  2; 

Sec.  19,  lots  1,  6; 

Sec.  20.  lots  1,  2; 

Sec.  29.  lots  1,  3. 

Containing  1,180.44  acres. 

In  exchange  for  this  Federal  surface 
estate,  the  United  States  has  selected 
approximately  3,407.53  acres  of  private 
surface  within  Cibola  County  adjacent 
to  the  El  Malpais  National  Conservation 
Area  near  Grants,  New  Mexico  as  listed 
below: 

New  Mexico  Principal  Meridian 
T.  4  N..  R.  11  W.. 

Sec.  4,  lots  3-6,  inclusive,  lots  11, 12,  and 
SWVi: 

Sec.  5,  lots  1  to  12,  inclusive,  and  S'A; 

Sec.  6,  lots  2  to  14,  inclusive,  EV^SW'A  and 
SE%; 

Sec.  7,  lots  1  to  4,  inclusive,  E  Vi  and 
EViW  Yt: 

Sec.  8,  NVi  and  SEV4; 

Sec.  9,  all. 
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Upon  completion  of  the  final  appraisal, 
the  actual  acreage  exchanged  will  be 
adjusted  to  reflect  equal  values  as  much 
as  possible.  The  purpose  of  the 
exchange  is  to  consolidate  Federal 
surface  ownership  for  the  Federal 
government  adjacent  to  El  Malpais 
National  Conservation  Area  (NCA). 

This  action  is  consistent  with  land 
ownership  adjustments  as  set  forth  in 
the  Record  of  Decision  for  the  Rio 
Puerco  Resource  Management  Plan 
(RMP)  approved  November  1986  and  the 
Toas  RMP  approved  October  1988.  The 
purpose  of  this  Notice  of  Realty  Action 
is  twofold.  First,  this  notice  will  provide 
a  response  period  of  forty-five  (45)  days 
during  which  public  comments  will  be 
accepted  regarding  this  exchange 
proposal.  Secondly,  this  action  as 
provided  in  43  CFR  2201.1  (b),  shall 
segregate  the  public  lands  from  all 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws,  subject  to  any 
prior  valid  rights.  The  segregative  effect 
shall  terminate  either  upon  publication 
in  the  Federal  Register  of  a  termination 
of  the  segregation  or  two  years  from  the 
date  of  this  publication,  whichever 
occurs  first. 

DATES:  On  or  before  November  9, 1992, 
interested  parties  may  submit  comments 
to  the  District  Manager  at  the  address 
below. 

ADDRESSES:  Detailed  information 
concerning  the  exchange  is  available  at 
the  Albuquerque  District,  435  Montano 
NE,  Albuquerque,  New  Mexico  87107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debby  Lucero  at  the  Rio  Puerco 
Resource  Area  Office,  Albuquerque 
District,  435  Montano  NE.,  Albuquerque, 
New  Mexico  87107. 

SUPPLEMENTARY  INFORMATION:  The 

exchange  will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  the 
Act  of  August  30, 1890  (43  U.S.C.  945). 

2.  All  valid  existing  rights  and 
reservations  of  records. 

3.  All  mineral  deposits  shall  be 
reserved  to  the  United  States  along  with 
the  right  to  prospect  for,  mine  and 
remove  such  deposits  under  applicable 
law. 

Dated:  September  10, 1992. 

Robert  T.  Dale, 

District  Manager. 

(FR  Doc.  92-23122  Filed  9-23-92:  8:45  am) 

BILLING  CODE  4310-FB-M 


[WY-0 10-5700-1 1;  WYW  123107] 

Realty  Action;  Exchange;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action, 
Exchange  of  Public  Lands  in  Park 
County,  Wyoming. 

summary:  The  surface  estate  of  the 
following  described  lands  has  been 
determined,  through  the  Bureau  of  Land 
Management's  planning  process,  to  be 
suitable  for  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1716: 

Sixth  Principal  Meridian 

T.  50  N.,  R.  99  W., 

Sec.  33,  tract  41. 

T.  50  N..  R.  101  W., 

Sec.  6,  lots  3-7; 

Sec.  10,  NE'/A,  EVaNWVi,  NEttSW  ¥*, 
NV4SEVA; 

Sec.  16,  lot  1. 

T.  51  N.,  R.  101  W„ 

Sec.  18,  lot  12; 

Sec.  19,  lot  5,  NWViNEVi,  S'/2  NE'/A,  SEl/«; 
Sec.  20,  lots  7-9; 

Sec.  30,  lot  1,  lot  2; 

Sec.  31,  lots  1-5,  WV2  NE'/A,  SEV^NEVi, 
El/2NWV4,  E'/2SW'/A,  NWV4SEV4; 

Sec.  32,  lots  2-4; 

Sec.  34,  lot  1,  lot  2; 

Tracts  38  A,  B  and  C. 

T.  50  N.,  R.  102  W.. 

Sec.  1,  lot  1,  SEV4NEV4; 

Sec.  12,  lot  1,  lot  2,  lot  5. 

T.  51  N.,  R.  102  W., 

Sec.  36,  lots  1  and  6,  SE'/ANE'A,  EV2SEV4. 

T.  51  N.,  R.  103  W„ 

Sec.  14,  lot  6,  SWVASW'/A; 

Sec.  15,  lot  5,  SEV4SWV4,  SE'/A; 

Sec.  21,  lots  1-4; 

Sec.  22,  N%,  NV2SWV4,  SE'/A; 

Sec.  23,  SW  '/A; 

Sec.  27,  N'ANE'/A. 

The  above  aggregates  3583.07  acres  of 
public  lands,  more  or  less.  Some  of  the 
lands  described  above  may  be  deleted 
from  consideration  to  achieve  equal 
values  between  the  offered  and  selected 
lands  in  the  exchange. 

In  exchange  for  these  lands,  the 
H00D00  Ranch  has  offered  the  surface 
estate  of  the  following  described  lands: 

Sixth  Principal  Meridian 
T.  53  N.,  R.  98  W., 

Sec.  18,  lot  1,  lot  2,  EteNWW, 

T.  53  N.,  R.  99  W., 

Sec.  17,  lots  1-3,  NW'/A,  N'ASW'A; 

Sec.  18,  NEV4NEV4,  SE'ANE'/A; 

Sec.  21,  NE'/ASE'/A  NE'/A; 

Sec.  22,  SW '/A  NW'/A,  E'ANW'ASW/c 
Sec.  27,  NViNE'/A,  SE*/A  NE'/A. 

T.  53  N„  R.  100  W„ 

Sec.  12,  NEV4SEV4; 

Sec.  22,  SEVASEVA;  • 

Sec.  33,  SE'/ANE'/A; 

T.  49  N„  R.  103  W.t 


Sec.  4.  lots  1-5,  SW,/4NEy4,  SEViNWVi, 
SW'A,  V2SEVA,  SE'/ASE'/A. 

Secs.  4  and  5,  Lot  44A; 

Sec.  6.  SE'/ANE'A,  SEy4SWy4; 

Sec.  7,  NEVA,  NE%NWV4; 

Sec.  8,  WV2NEV4,  SEVANEVA,  NW'A; 
Sec.  9,  NVi: 

Secs.  9  and  16,  Lot  43. 


FOR  FURTHER  INFORMATION  CONTACT: 

Duane  Whitmer,  Area  Manager,  Cody 
Resource  Area,  (307)  587-2216. 
Information  relating  to  the  exchange  is 
available  for  review  at  the  Cody 
Resource  Area  Office,  1002  Blackburn 
Avenue,  P.O.  box  518,  Cody,  Wyoming 
82414. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  exchange  is  to  acquire 
non-federal  lands  which  have  high 
public  values  for  wildlife  habitat 
(specifically  elk  crucial  winter  range  and 
bighorn  sheep),  rare  plants,  fragile  soils 
and  watershed.  The  exchange  would 
also  provide  legal  access  to  the 
McCullough  Peak  designated 
communication  site,  and  to  the  southern 
boundary  of  the  McCullough  Peaks 
Wilderness  Study  Area.  The  public 
interest  would  be  served  by  the 
completion  of  this  exchange. 

The  exchange  will  be  for  equal 
appraised  values.  Any  differences  in 
value  between  the  offered  and  selected 
lands  will  be  equalized  through 
adjustments  in  public  land  acreage  or 
through  a  cash  payment  from  the 
proponent.  Any  monetary  payment  shall 
not  exceed  25  percent  of  the  value  of  the 
public  lands  and  interests  being 
conveyed.  Lands  to  be  transferred  from 
the  United  States  will  be  subject  to  the 
following: 

1.  Reservation  of  a  right-of-way  for 
ditches  and  canals  pursuant  to  the  Act 
of  August  30, 1890,  43  U.S.C.  945. 

2.  Reservation  of  all  minerals  along 
with  the  right  of  ingress  and  egress  for 
exploration  and  development. 

3.  The  Memorandum  of  Agreement 
between  The  Bureau  of  Land 
Management,  Cody  Resource  Area,  the 
Wyoming  State  Historic  Preservation 
Officer,  and  the  Advisory  Council  on 
Historic  Preservation,  dated  August  13, 
1992,  for  the  purpose  of  protecting  of 
archeological  sites. 

4.  Oil  and  Gas  leases,  BLM  serial 
numbers  WYW  125623,  WYW#  104122, 
WYW  125624,  WYW  114805,  WYW 
113953,  WYW  97228,  WYW  125658, 
WYW  123575,  WYW  105450,  WYW 
123504,  WYW  82209,  WYW  91704, 
WYW  125715,  WYW  123469,  and  WYW 
111509. 


The  above  aggregate  approximately 
3251.18  acres  of  land. 
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5.  Any  other  valid  existing  rights  that 
are  identified  during  the  evaluation 
process. 

The  following  grazing  privileges  will 
be  canceled  due  to  this  exchange:  266 
Animal  Unit  Months  (AUMs)  in  the 
HooDoo  Base  Allotment  #03043,  7 
AUMs  in  the  Sleeper  Allotment  #03080, 
113  AUMs  in  the  Marlow  Basin 
Allotment  #03095.  Signed  waivers  of  the 
two-year  notice  required  by  43  CFR 
4110.4-2(b)  are  on  file. 

Publication  of  the  notice  of  proposed 
exchange  in  the  July  28, 1992,  issue  of 
the  Federal  Register  segregated  the 
selected  public  lands  from  the  operation 
of  all  other  public  land  laws,  including 
the  general  mining  laws,  for  a  period  of 
two  (2)  years  from  the  date  of  first 
publication. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  this  publication, 
interested  parties  may  submit  comments 
to  the  Cody  Resource  Area  Office,  P.O. 
Box  518,  Cody,  Wyoming.  82414.  Any 
abverse  comments  will  be  evaluated  by 
the  Wyoming  State  Director  who  may 
sustain,  vacate,  or  modify  this  proposed 
realty  action.  In  the  absence  of  any 
objections,  this  proposed  realty  action 
will  become  final. 

Dated:  September  18, 1992. 

Duane  Whitmer, 

Area  Manager. 

[FR  Doc.  92-23201  Filed  9-23-92;  8:45  am} 

BILLING  CODE  4310- 22 -M 

l  AZ -050-02-4380- 1 1  ] 

Arizona:  Long-Term  Visitor  Area 
Program  for  1992>1993  and 
Subsequent  Use  Seasons;  Revision  to 
Existing  Supplementary  Rules,  Yuma 
District,  A Z,  and  California  Desert 
District,  CA 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Publication  of  supplementary 
rules. 

summary:  The  Bureau  of  Land 
Management  (BLM)  Yuma  District  and 
California  Desert  District  announce 
revisions  to  the  Long-Term  Visitor  Area 
Program.  The  program,  which  was 
instituted  in  1983,  established 
designated  long-term  visitor  areas  and 
identified  an  annual  long-term  use 
season  from  September  15  to  April  15. 
During  the  long-term  use  season,  visitors 
who  wish  to  camp  on  public  lands  in 
one  location  for  extended  periods  must 
stay  in  the  designated  long-term  visitor 
areas  and  purchase  a  long-term  visitor 
area  permit. 

In  past  years  the  long-term  visitor 
area  supplemental  rules  have  been 


modified  on  an  annual  basis.  For 
clarification  purposes,  they  are  listed  in 
their  entirety  under  the  “Supplementary 
Information”  heading  of  this  notice.  The 
listing  includes  all  1992-1993 
supplementary  rule  changes  from  those 
established  on  September  12, 1991. 
effective  DATE:  September  15, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Don  Applegate,  Outdoor  Recreation 
Planner,  Yuma  District,  3150  Winsor 
Avenue,  Yuma,  Arizona  85365, 
telephone  (602)  726-8300;  or  Chris 
Roholt,  Outdoor  Recreation  Planner. 
California  Desert  District,  6221  Box 
Springs  Boulevard,  Riverside,  California 
92507,  telephone  (714)  697-5200. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Long-Term  Visitor  Area 
Program  is  to  provide  areas  for  long¬ 
term  winter  camping  use.  The  sites 
designated  as  long-term  visitor  areas 
are,  in  most  cases,  the  traditional  use 
areas  of  long-term  visitors.  Designated 
sites  were  selected  using  criteria 
developed  during  the  land  management 
planning  process,  and  environmental 
assessments  were  completed  for  each 
site  location. 

The  program  was  established  to 
safely  and  properly  accommodate  the 
increasing  demand  for  long-term  winter 
visitation  and  to  provide  natural 
resource  protection  through  improved 
management  of  this  use.  The  designation 
of  long-term  visitor  areas  assures  that 
specific  locations  are  available  for  long¬ 
term  use  year  after  year  and  that 
inappropriate  areas  are  not  used  for 
extended  periods. 

Visitors  may  camp  without  a  long¬ 
term  visitor  area  permit  outside  of  long¬ 
term  visitor  areas,  on  public  lands  not 
otherwise  posted  or  closed  to  camping, 
for  up  to  14  days  in  any  28-day  period. 
The  Mule  Mountain  Long-Term  Visitor 
Area  is  also  open  to  short-term  camping 
without  a  long-term  visitor  area  permit 
for  a  period  not  to  exceed  14  days. 

Authority  for  the  designation  of  long¬ 
term  visitor  areas  is  contained  in  title  43, 
Code  of  Federal  Regulations,  subpart 
8372,  sections  0-3  and  0-5(g).  Authority 
for  the  establishment  of  a  Long-Term 
Visitor  Area  Program  is  contained  in 
title  43,  Code  of  Federal  Regulations, 
subpart  8372,  section  1,  and  for  the 
payment  of  fees  in  title  36,  Code  of 
Federal  Regulations,  subpart  71. 

The  authority  for  establishing 
supplementary  rules  is  contained  in  title 
43,  subpart  8365,  section  1-6.  The  long¬ 
term  visitor  area  supplementary  rules 
have  been  developed  to  meet  the  goals 
of  individual  resource  management 
plans.  These  rules  will  be  available  in 
each  local  office  having  jurisdiction  over 
the  lands,  sites,  or  facilities  affected  and 


will  be  posted  near  and/or  within  the 
lands,  sites,  or  facilities  affected. 
Violations  of  supplementary  rules  are 
punishable  by  a  fine  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months. 

In  past  years  the  supplementary  rules 
have  been  modified  on  an  annual  basis. 
For  clarification  purposes,  they  are 
listed  in  their  entirety  in  this  Notice.  The 
listing  includes  all  1992-1993 
supplementary  rule  changes  from  those 
established  on  September  12, 1991. 

The  following  supplementary  rules 
apply  to  designated  long-term  visitor 
areas  and  are  in  addition  to  rules  of 
conduct  set  forth  in  title  43,  Code  of 
Federal  Regulations,  subpart  8365, 
section  1-6. 

A.  Long-Term  Permit 

The  special  stipulations  and 
supplemental  rules  for  the  Long-Term 
Permit  are  as  follows: 

1.  The  Long-Term  Permit.  A  permit  is 
required  to  occupy  a  campsite  in  a 
designated  long-term  visitor  area 
between  September  15  to  April  15.  The 
Long-Term  Permit  authorizes  the 
permittee  to  occupy  a  campsite  within 
any  designated  long-term  visitor  area, 
using  those  camping  or  dwelling  unit(s) 
indicated  on  the  permit  between  the 
period  September  15  to  April  15.  The 
permit  fee  is  $50  regardless  of  the  length 
of  the  stay.  No  refund  is  made  on  permit 
fees.  Length  of  stay  in  a  long-term  visitor 
area  between  April  16  and  September  14 
is  limited  to  14  days  within  any  28-day 
period. 

2.  Permit  Revocation.  The  authorized 
officer  may  revoke  without 
reimbursement  any  long-term  visitor 
area  permit  issued  to  any  person  when 
the  permittee  violates  any  BLM  rule  or 
regulation,  or  when  the  permittee’s, 
permittee's  family’s,  or  guests’  conduct 
is  inconsistent  with  the  goals  of  BLM’s 
Long-Term  Visitor  Area  Program. 

Failure  to  return  any  long-term  visitor 
area  permit  or  decal  to  any  authorized 
officer  upon  demand  is  a  violation  of 
this  supplemental  rule.  Any  permittee 
whose  permit  is  revoked  must  remove 
all  property  and  leave  the  long-term 
visitor  area  system  within  12  hours  of 
notice.  The  revoked  permittee  will  not 
be  allowed  back  into  any  long-term 
visitor  area  in  Arizona  or  California  for 
the  remainder  of  the  long-term  visitor 
area  season. 

3.  The  Permit  Decal.  The  permit  decal 
must  be  affixed  at  the  time  of  purchase 
with  the  adhesive  backing  to  the 
camping  unit;  i.e.,  trailer,  camper,  or 
motorhome,  in  a  clearly  visible  location. 
The  decal  must  be  affixed  as  designated 
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to  be  valid.  A  maximum  of  two  (2) 
secondary  vehicles  is  permitted. 

4.  Permit  Transfers.  If  you  sell,  trade, 
or  otherwise  change  camping  vehicles 
during  the  use  season,  remove  the  decal 
from  your  old  vehicle  before  turning  it 
over  to  the  new  owner.  Present  your 
permit  and  decal  to  any  uniformed  BLM 
employee  or  at  the  neurest  BLM  office. 
The  permit  will  be  revised  to  cover  the 
new  camping  unit,  and  you  will  receive 
a  replacement  decal  for  your  new 
vehicle  at  no  cost.  The  permit  and  decal 
may  not  be  reassigned  or  transferred  by 
permittee. 

5.  Other  Laws.  Long-term  visitor  area 
permit  holders  are  required  to  observe 
all  Federal,  State,  and  local  laws  and 
regulations  applicable  to  the  long-term 
visitor  area  and  shall  keep  the  long-term 
visitor  area  and,  specifically,  their 
campsites  in  a  neat,  orderly,  and 
sanitary  condition. 

6.  Unoccupied  Camping  Units. 

Camping  sites  or  dwelling  unit(9)  must 
not  be  left  unoccupied  within  any  long¬ 
term  visitor  area  for  periods  of  greater 
than  5  days  unless  approved  in  advance 
by  the  authorized  officer. 

7.  Access.  Do  not  block  roads  or  trails 
commonly  in  public  use  with  your 
parked  vehicles,  stones,  wooden 
barricades,  or  by  any  other  means. 

8.  Cultural  resources.  Do  not  disturb 
any  archaeological  or  historical  values 
including,  but  not  limited  to, 
petroglyphs,  ruins,  historic  buildings, 
and  artifacts  that  may  occur  on  public 
lands. 

9.  Trash.  Pack  out  your  own  trash. 
Public  trash  dump  sites  are  shown  in  the 
long-term  visitor  area  brochure. 
Depositing  trash  or  holding  tank  sewage 
in  vault  toilets  is  prohibited.  Permits  are 
required  for  trash  disposal  within  the  La 
Posa  Long-Term  Visitor  Area. 

10.  Dumping.  Absolutely  no  dumping 
of  sewage  or  garbage  on  the  ground. 

This  includes  motor  oil  and  any  other 
substances.  State  sanitation  laws  and 
county  ordinances  specifically  forbid 
these  practices,  sanitary  dump  station 
locations  are  shown  in  the  long-term 
visitor  area  brochure.  Dumping  of  gray 
water  is  prohibited  unless  otherwise 
posted.  Permits  are  required  for  dumping 
within  the  La  Posa  Long-Term  Visitor 
Area. 

11.  Self-Contained  Vehicles.  In  Pilot 
Knob,  Dunes  Vista,  Midland,  Tamarisk, 
and  Hot  Spring  Long-Term  Visitor  Area, 
camping  is  restricted  to  self-contained 
camping  units  only.  Self-contained  units 
must  have  a  permanently  affixed 
wasterwater  holding  tank  of  10-gallon 
minimum  capacity.  Port-a-pottie 
systems,  or  systems  which  utilize  ' 
portable  holding  tanks,  or  permanent 
holding  tanks  of  less  than  10-gallon 


capacity  are  not  considered  to  be  self- 
contained.  The  La  Posa  and  Imperial 
Dam  Long-Term  Visitor  Areas  are 
restricted  to  self-contained  camping 
units,  except  within  500  feet  of  a  vault 
toilet  or  restrooms  at  South  Mesa. 

12.  Speed  Limit.  The  speed  limit  in 
long-term  visitor  areas  is  15  miles  per 
hour  or  as  otherwise  posted. 

13.  Off-Highway  Vehicle  Use.  The 
speed  limit  in  long-term  visitor  areas  is 
15  miles  per  hour.  Motorized  vehicle 
play  is  prohibited.  Motorized  vehicles 
should  be  used  in  long-term  visitor  areas 
only  for  access  to  and  from  campsites. 

14.  Pets.  Pets  must  be  kept  on  a  leash 
at  all  times.  Keep  an  eye  on  your  pets. 
Unwatched  pets  may  fall  pery  to 
coyotes  or  other  desert  predators.  Pet 
owners  are  responsible  for  cleanup  and 
sanitary  disposal  of  pet  waste. 

15.  Parking.  For  your  safety  and 
privacy,  a  minimum  of  15  feet  of  space 
between  dwelling  units,  vehicles,  and 
campfires  is  required. 

16.  Removal  of  Wheels  and  Campers. 
Campers,  trailers,  and  other  dwellings 
must  remain  mobile.  Wheels  must 
remain  on  all  wheeled  vehicles.  Pickup 
campers  may  be  set  on  jacks 
manufactured  for  that  purpose. 

17.  Quiet  Hours.  Quiet  hours  are  from 
10  p.m.  to  6  a.m.  in  accordance  with 
applicable  State  time  zone  standards. 

18.  Noise.  Operation  of  audio  devices 
or  motorized  equipment,  including 
generators,  in  a  manner  that  makes 
unreasonable  noise  that  disturbs  other 
visitors  is  prohibited.  Within  the  La 
Posa  and  Imperial  Dam  Long-Term 
Visitor  Areas,  amplified  music  is 
allowed  only  in  locations  designated  by 
BLM  or  when  approved  in  advance  by 
the  authorized  officer. 

19.  Firearms.  The  discharge  or  use  of 
firearms  or  weapons  is  prohibited  inside 
or  within  1/2  mile  of  the  long-term 
visitor  areas. 

20.  Vending  Permits.  The  long-term 
visitor  area  permit  is  not  a  vending 
permit.  Please  contact  the  nearest  BLM 
office  for  information  on  vending  or 
concession  permits. 

21.  Campfires.  Campfires  are 
permitted  in  long-term  visitor  areas, 
subject  to  local  laws  and  State  and 
Federal  regulations.  Comply  with  posted 
rules. 

22.  Wood  Collection.  No  wood 
collection  is  permitted  within  the 
boundaries  of  the  Mule  Mountain, 
Imperial  Dam,  and  La  Posa  Long-Term 
Visitor  Areas.  Outside  these  long-term 
visitor  areas  and  in  all  other  long-term 
visitor  areas,  only  dead  and  down  wood 
may  be  collected  for  firewood  or  hobby 
purposes.  Collection  of  ironwood  is 
regulated.  Please  contact  the  BLM  for 


current  regulations  concerning 
collection. 

23.  Livestock.  Boarding  of  livestock 
(horses,  cattle,  sheep,  goats,  etc.)  within 
long-term  visitor  areas  is  permitted  only 
when  approved  in  advance  by  the 
authorized  officer. 

24.  Aircraft  Use.  Landing  or  taking  off 
of  aircraft,  including  ultralights,  is 
prohibited  in  long-term  visitor  areas. 

25.  Hot  Spring  Long-Term  Visitor 
Area.  Overnight  occupancy  is  prohibited 
between  old  Highway  80  and  Interstate 
8. 

26.  Hot  Spring  Long-Term  Visitor 
area.  Food,  beverages,  and  glass 
containers  are  prohibited  within  50  feet 
of  the  hot  spring  facility  in  the  Hot 
Spring  Long-Term  Visitor  Area. 

27.  Mule  Mountain  Long-Term  Visitor 
Area.  All  camping  within  Wiley’s  Well 
and  Coon  Hollow  campgrounds  is 
restricted  to  designated  sites  only. 

28.  Imperial  Dam  and  La  Posa  Long- 
Term  Visitor  Areas.  Overnight 
occupancy  is  prohibited  in  desert 
washes  in  the  Imperial  Dam  and  La  Posa 
Long-Term  Visitor  Areas. 

29.  La  Posa  Long-Term  Visitor  Area. 
Access  to  the  La  Posa  Long-Term  Visitor 
Area  is  restricted  to  legal  access  roads 
along  U.S.  Highway  95.  Construction 
and  use  of  other  access  points  are 
prohibited.  This  includes  removal  and 
modification  of  barricades  such  as 
fences,  ditches,  and  berms. 

30.  Vehicle  Use.  It  is  prohibited  to 
operate  any  vehicle  in  violation  of  State 
or  local  laws  and  regulations  relating  to 
U9e,  standards,  registration,  operation, 
and  inspection. 

31.  Structures  and  Landscaping.  Fixed 
structures  of  any  type  are  restricted  and 
must  conform  to  posted  policies.  This 
includes,  but  is  not  limited  to, -fences, 
dog  runs,  storage  unit9,  and  windbreaks. 
Alterations  to  the  natural  landscape  are 
not  allowed.  Painting  rocks  or  defacing 
or  damaging  any  natural  or 
archaeological  feature  is  prohibited. 

32.  Posted  Rules.  Observe  all  posted 
rules  in  addition  to  these  permit 
stipulations.  If  posted  rules  differ  from 
these  stipulations,  the  posted  rules  take 
precedence. 

Violation  of  these  supplementary 
rules/permit  stipulations  may  result  in 
revocation  of  the  long-term  visitor  area 
permit,  issuance  of  a  citation,  and/or 
arrest  which  may  require  appearance 
before  a  U.S.  Magistrate  or  penalties  up 
$1,000  and/or  1-year  imprisonment. 

You  are  responsible  for  knowing  and 
obeying  all  rules  and  regulations. 

Authority:  Title  43,  United  States  Code, 
section  1201;  title  43,  United  States  Code, 
section  1701;  and  title  43,  Code  of  Federal 
Regulations,  group  8300. 
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The  Privacy  Act  of  1974  and  the 
regulations  in  title  43,  Code  of  Federal 
Regulations,  part  2,  section  48(d), 
provide  that  you  be  furnished  the 
following  information  in  connection 
with  information  required  by  this 
application  for  a  Special  Recreation 
Permit. 

Authority:  Title  43,  United  States  Code, 
section  1201:  title  43,  Code  of  Federal 
Regulations,  group  8300. 

Principal  Purpose:  The  information  is 
to  be  used  to  process  your  application. 

Routine  Uses:  (1)  The  adjudication  of 
the  applicant's  request  for  a  Special 
Recreation  Permit,  (2)  Documentation 
for  public  information,  (3)  (4) 

Information  from  the  record  and/or  the 
record  will  be  transferred  to  appropriate 
Federal,  State,  local,  or  foreign  agencies, 
when  relevant  to  civil,  criminal,  or 
regulatory  investigations  or 
prosecutions. 

Effect  of  Not  Providing  Information: 
Disclosure  of  the  information  is 
voluntary.  If  all  the  information  is  not 
provided,  the  application  may  be 
rejected. 

B.  Short-Visit  Permit 

The  special  stipulations  and 
supplemental  rules  for  the  Short- Visit 
Permit  are  as  follows: 

1.  The  Short-Visit  Permit.  A  permit  is 
required  to  occupy  a  campsite  in  a 
designated  long-term  visitor  area 
between  September  15  and  April  15.  The 
Short-Visit  Permit  authorizes  the 
permittee  to  occupy  a  campsite  within 
any  designated  long-term  visitor  area  for 
7  days,  using  those  camping  or  dwelling 
unit(s)  indicated  on  the  permit  between 
the  period  September  15  to  April  15.  The 
permit  fee  is  $10  for  7  days.  A  one-time, 
7-d.ay  ShoTt-Visit  Permit  extension  is 
allowed  for  the  full  cost  of  a  second 
Short-Visit  Permit.  No  refund  is  made  on 
permit  fees.  Length  of  stay  in  a  long¬ 
term  visitor  area  between  April  16  and 
September  14  is  limited  to  14  days 
within  any  28-day  period. 

2.  Permit  Revocation.  The  authorized 
officer  may  revoke  without 
reimbursement  any  long-term  visitor 
area  permit  issued  to  any  person  when 
the  permittee  violates  any  BLM  rule  or 
regulation,  or  when  the  permittee’s, 
permittee’s  family’s,  or  guests’  conduct 
is  inconsistent  with  the  goals  of  the 
BLM*8  Long-Term  Visitor  Area  Program. 
Failure  to  return  any  long-term  visitor 
area  permit  to  any  authorized  officer 
upon  demand  is  a  violation  of  this 
supplemental  rule.  Any  permittee  whose 
permit  is  revoked  must  remove  all 
property  and  leave  the  long-term  visitor 
area  system  within  12  hours  of  notice. 
The  revoked  permittee  will  not  be 


allowed  back  into  any  long-term  visitor 
area  in  Arizona  or  California  for  the 
remainder  of  the  long-term  visitor  area 
season. 

3.  The  Permit.  The  permit  must  be 
affixed  at  the  time  of  purchase  with  the 
adhesive  backing  to  the  camping  unit: 
i.e.,  trailer,  camper,  or  motorhome.  in  a 
clearly  visible  location.  The  permit  must 
be  affixed  as  designated  to  be  valid.  A 
maximum  of  two  (2)  secondary  vehicles 
is  permitted. 

4.  Permit  Transfers.  If  you  sell,  trade, 
or  otherwise  change  camping  vehicles 
during  the  use  season,  remove  the 
permit  from  your  old  vehicle  before 
turning  it  over  to  the  new  owner.  Present 
your  permit  to  any  uniformed  BLM 
employee  or  at  the  nearest  BLM  office. 
The  permit  will  be  revised  to  cover  the 
new  camping  unit,  and  you  will  receive 
a  replacement  permit  for  your  new 
vehicle  at  no  cost.  The  permit  may  not 
be  reassigned  or  transferred  by 
permittee. 

5.  Other  Laws.  Long-term  visitor  area 
permit  holders  are  required  to  observe 
all  Federal,  State,  and  local  laws  and 
regulations  applicable  to  the  long-term 
visitor  area  and  shall  keep  the  long-term 
visitor  area  and,  specifically,  their 
campsites  in  a  neat,  orderly,  and 
sanitary  condition. 

6.  Unoccupied  Camping  Units. 

Camping  sites  or  dwelling  unit(s)  must 
not  be  left  unoccupied  within  any  long¬ 
term  visitor  area  for  periods  of  greater 
than  5  days  unless  approved  in  advance 
by  the  authorized  officer. 

7.  Access.  Do  not  block  roads  or  trails 
commonly  in  public  use  with  your 
parked  vehicles,  stones,  wooden 
barricades,  or  by  any  other  means. 

8.  Cultural  Resources.  Do  not  disturb 
any  archaeological  or  historical  values 
including,  but  not  limited  to, 
petroglyphs,  ruins,  historic  buildings, 
and  artifacts  that  may  occur  on  public 
lands. 

9.  Trash.  Pack  out  your  own  trash. 
Public  trash  dump  sites  are  shown  in  the 
long-term  visitor  area  brochure. 
Depositing  trash  or  holding  tank  sewage 
in  vault  toilets  is  prohibited.  Permits  are 
required  for  trash  disposal  within  the  La 
Posa  Long-Term  Visitor  Area. 

10.  Dumping.  Absolutely  no  dumping 
of  sewage  or  garbage  on  the  ground. 

This  includes  motor  oil  and  any  other 
substances.  State  sanitation  laws  and 
county  ordinances  specifically  forbid 
these  practices.  Sanitary  dump  station 
locations  are  shown  in  the  long-term 
visitor  area  brochure.  Dumping  of  gray 
water  is  prohibited  unless  otherwise 
posted.  Permits  are  required  for  dumping 
within  the  La  Posa  Long-Term  Visitor 
Area. 


11.  Self-Contained  Vehicles.  In  Pilot 
Knob,  Dunes  Vista.  Midland,  Tamarisk, 
and  Hot  Spring  Long-Term  Visitor 
Areas,  camping  is  restricted  to  self- 
contained  camping  units  only.  Self- 
contained  units  must  have  a 
permanently  affixed  wastewater  holding 
tank  of  10-gallon  minimum  capacity. 
Port-a-pottie  systems,  or  systems  which 
utilize  portable  holding  tanks,  or 
permanent  holding  tanks  of  less  than  10- 
gallon  capacity  are  not  considered  to  be 
self-contained.  The  La  Posa  and 
Imperial  Dam  Long-Term  Visitor  Areas 
are  restricted  to  self-contained  camping 
units,  except  within  500  feet  of  a  vault 
toilet  or  restrooms  at  South  Mesa. 

12.  Speed  Limit.  The  speed  limit  in 
long-term  visitor  areas  is  15  miles  per 
hour  or  as  otherwise  posted. 

13.  Off-Highway  Vehicle  Use.  The 
speed  limit  in  long-term  visitor  areas  is 
15  miles  per  hour.  Motorized  vehicle 
play  is  prohibited.  Motorized  vehicles 
should  be  used  in  long-term  visitor  areas 
only  for  access  to  and  from  campsites. 

14.  Pets.  Pets  must  be  kept  on  a  leash 
at  all  times.  Keep  an  eye  on  your  pets. 
Unwatched  pets  may  fall  prey  to 
coyotes  or  other  desert  predators.  Pet 
owners  are  responsible  for  cleanup  and 
sanitary  disposal  of  pet  waste. 

15.  Parking.  For  your  safety  and 
privacy,  a  minimum  of  15  feet  of  space 
between  dwelling  units,  vehicles,  and 
campfires  is  required. 

16.  Removal  of  Wheels  and  Campers. 
Campers,  trailers,  and  other  dwelling 
units  must  remain  mobile.  Wheels  must 
remain  on  all  wheeled  vehicles.  Pickup 
campers  may  be  set  on  jacks 
manufactured  for  that  purpose. 

17.  Quiet  Hours.  Quiet  hours  are  from 
10  p.m.  to  6  a.m.  in  accordance  with 
applicable  State  time  zone  standards. 

18.  Noise.  Operation  of  audio  devices 
or  motorized  equipment,  including 
generators,  in  a  manner  that  makes 
unreasonable  noise  that  disturbs  other 
visitors  is  prohibited.  Within  the  La 
Posa  and  Imperial  Dam  Long-Term 
Visitor  Areas,  amplified  music  is 
allowed  only  in  locations  designated  by 
BLM  or  when  approved  in  advance  by 
the  authorized  officer. 

19.  Firearms.  The  discharge  or  use  of 
firearms  or  weapons  is  prohibited  inside 
or  within  Vz  mile  of  the  long-term  visitor 
areas. 

20.  Vending  Permits.  The  long-term 
visitor  area  permit  is  not  a  vending 
permit.  Please  contact  the  nearest  BLM 
office  for  information  on  vending  or 
concession  permits. 

21.  Campfires.  Campfires  are 
permitted  in  long-term  visitor  areas, 
subject  to  local  laws  and  State  and 
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Federal  regulations.  Comply  with  posted 
rules. 

22.  Wood  Collection.  No  wood 
collection  is  permitted  within  the 
boundaries  of  the  Mule  Mountain, 
Imperial  Dam,  and  La  Posa  Long-Term 
Visitor  Areas.  Outside  these  long-term 
visitor  areas  and  in  all  other  long-term 
visitor  areas,  only  dead  and  down  wood 
may  be  collected  for  firewood  or  hobby 
purposes.  Collection  of  ironwood  is 
regulated.  Please  contact  the  BLM  for 
current  regulations  concerning 
collection. 

23.  Livestock.  Boarding  of  livestock 
(horses,  cattle,  sheep,  goats,  etc.)  within 
long-term  visitor  areas  is  permitted  only 
when  approved  in  advance  by  the 
authorized  officer. 

24.  Aircraft  Use.  Landing  or  taking  off 
of  aircraft,  including  ultralights,  is 
prohibited  in  long-term  visitor  areas. 

25.  Hot  Spring  Long-Term  Visitor 
Area.  Overnight  occupancy  is  prohibited 
between  old  Highway  80  and  Interstate 
8. 

26.  Hot  Spring  Long-Term  Visitor 
Area.  Food,  beverages,  and  glass 
containers  are  prohibited  within  50  feet 
of  the  hot  spring  facility  in  the  Hot 
Spring  Long-Term  Visitor  Area. 

27.  Mule  Mountain  Long-Term  Visitor 
Area.  All  camping  within  Wiley’s  Well 
and  Coon  Hollow  campgrounds  is 
restricted  to  designated  sites  only. 

28.  Imperial  Dam  and  La  Posa  Long- 
Term  Visitor  Area.  Overnight 
occupancy  is  prohibited  in  desert 
washes  in  the  Imperial  Dam  and  La  Posa 
Long-Term  Visitor  Area. 

29.  La  Posa  Long-Term  Visitor  Area. 
Access  to  the  La  Posa  Long-Term  Visitor 
Area  is  restricted  to  legal  access  roads 
along  U.S.  Highway  95.  Construction 
and  use  of  other  access  points  are 
prohibited.  This  includes  removal  and 
modification  of  barricades  such  as 
fences,  ditches,  and  berms. 

30.  Vehicle  Use.  It  is  prohibited  to 
operate  any  vehicle  in  violation  of  State 
and  local  laws  and  regulations  relating 
to  use,  standards,  registration, 
operation,  and  inspection. 

31.  Structures  and  Landscaping.  Fixed 
structures  of  any  type  are  restricted  and 
must  conform  to  posted  policies.  This 
includes,  but  is  not  limited  to,  fences,  do 
runs,  storage  units,  and  windbreaks. 
Alterations  to  the  natural  landscape  are 
not  allowed.  Painting  rocks  or  defacing 
or  damaging  any  natural  or 
archaeological  feature  is  prohibited. 

32.  Posted  Rules.  Observe  all  posted 
rules  in  addition  to  these  permit 
stipulations.  If  posted  rules  differ  from 
these  stipulations,  the  posted  rules  take 
precedence. 

Violation  of  these  supplementary 
rules/permit  stipulations  may  result  in 


revocation  of  the  long-term  visitor  area 
permit,  issuance  of  a  citation,  and/or 
arrest  which  may  require  appearance 
before  a  U.S.  Magistrate  or  penalties  up 
to  $1,000  and/or  1-year  imprisonment. 

You  are  responsible  for  knowing  and 
obeying  all  rules  and  regulations. 

Authority:  Title  43,  United  States  Cod*?, 
section  1201;  title  43,  United  States  Code, 
section  1701;  and  title  43,  Code  of  Federal 
Regulations,  group  8300. 

The  Privacy  Act  of  1974  and  the 
regulations  in  title  43,  Code  of  Federal 
Regulation,  part  2,  section  48(d),  provide 
that  you  be  furnished  the  following 
information  in  connection  with 
information  required  by  this  application 
for  a  Special  Recreation  Permit. 

Authority:  Title  43,  United  States  Code, 
section  1201;  title  43,  Code  of  Federal 
Regulations,  group  8300. 

Principal  Purpose:  The  information  is 
to  be  used  to  process  your  application. 

Routine  Uses:  (1)  The  adjudication  of 
the  applicant’s  request  for  a  Special 
Recreation  Permit,  (2)  Documentation 
for  public  information,  (3)(4)  Information 
from  the  record  and/or  the  record  will 
be  transferred  to  appropriate  Federal, 
State,  local,  or  foreign  agencies,  when 
relevant  to  civil,  criminal,  or  regulatory 
investigations  or  prosecutions. 

Effect  of  Not  Providing  Information : 
Disclosure  of  the  information  is 
voluntary.  If  all  the  information  is  not 
provided,  the  application  may  be 
rejected. 

All  other  stipulations  as  established 
on  September  12, 1991,  shall  remain  the 
same. 

This  notice  is  published  under  the 
authority  of  title  43,  Code  of  Federal 
Regulations,  subpart  8365,  section  1-6. 

Dated:  August  14, 1992. 

Ed  Hastey, 

State  Director,  California. 

Lester  K.  Rosenkrance, 

State  Director,  Arizona. 

[FR  Doc.  92-23123  Filed  9-24-92;  8:45  am) 
BILLING  CODE  *310-32-* 


l  OR-O 50-4320- 10M:GP2-447] 

Coordinated  Resource  Management 
Plan  Development  and  Wilderness 
Inventory 

September  11, 1992. 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  intent  to  prepare  a 
Coordinated  Resource  Management 
Plan  and  an  inventory  of  newly  acquired 
public  land  for  wilderness 
characteristics. 


summary:  Coordinated  Resource 
Management  Plan  (CRMP)  A  planning 
process  to  develop  the  Sutton  Mountain 
CRMP  for  62,000  acres  of  public  land  in 
the  Prineville,  Oregon,  BLM  District,  will 
begin  September  18, 1992.  The  land  is 
located  between  Mitchell,  Oregon  and 
the  John  Day  River  to  the  north.  The 
land  encompasses  a  variety  of  valuable 
resources  such  as  12  miles  of  critical 
steelhead  spawning  and  rearing  habitat 
on  Bridge  Creek,  three  miles  of  proposed 
John  Day  River  Wild  and  Scenic 
Corridor,  and  Sutton  Mountain  which 
has  populations  of  threatened  and 
endangered  plants.  The  area  has  eight 
grazing  allotments. 

The  planning  area  originally 
contained  approximately  14,000  acres  of 
scattered  public  land.  As  a  result  of  the 
Sutton  Mountain  Land  Exchange,  48,000 
additional  acres  of  private  land  are  now 
public  land.  This  has  formed  62,000 
acres  of  well  blocked  public  land. 

A  scoping  document  will  be  mailed 
September  18  which  contains  a  list  of 
issues  and  various  alternatives  for  the 
issues.  At  the  end  of  the  45-day  review 
period,  a  preferred  management 
alternative  will  be  determined.  The 
preferred  alternative  will  determine  how 
the  management  objectives  are  written 
for  the  CRMP.  A  draft  CRMP  will  be 
distributed  for  review  in  the  first  half  of 
1993  and  a  final  completed  in  the  second 
half. 

Wilderness  Inventory.  Two  roadless 
areas,  one  consisting  of  12,800  acres  and 
the  other  26,550  acres,  have  been 
identified  since  the  Sutton  Mountain 
Land  Exchange  was  completed.  The 
Prineville  District  is  initiating  an 
intensive  inventory  of  the  roadless  areas 
for  wilderness  potential  and  is  seeking 
public  comment  along  with  the  CRMP. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  Cosgriffe,  Area  Manager,  Central 
Oregon  Resource  Area,  2321  E.  Third 
Street,  Prineville,  Oregon  97754 
(telephone  503-447-8731). 

James  L.  Hancock, 

District  Manager,  Prineville  District  Office. 
[FR  Doc.  92-23207  Filed  9-23-92;  8:45  am] 


Arizona;  Availability  of  the  Record  of 
Decision  for  the  Yuma  District 
Resource  Management  Plan 
Amendment 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice. 


BILUNG  CODE  4310-33-M 


[AZ-050-02-44 10-02;  1617] 
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summary:  The  Arizona  Bureau  of  Land 
Management  announces  the  availability 
of  the  Record  of  Decision  for  the  Yuma 
District  Resource  Management  Plan 
Amendment.  The  Record  of  Decision 
announces  the  Bureau  of  Land 
Management’s  decision  to  approve  the 
Proposed  Action  Alternative,  which 
resolves  a  variety  of  issues  in  the  Yuma 
District’s  Wildlife,  Lands,  and 
Recreation  Programs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Curtis,  Environmental  Protection 
Specialist,  Bureau  of  Land  Management, 
3150  Winsor  Avenue,  Yuma,  Arizona 
85365,  telephone  (602)  726-6300. 


SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  copies  of  the  Record  of 
Decision  are  available  upon  request  to 
the  Yuma  District  Manager,  Bureau  of 
Land  Management,  3150  Winsor 
Avenue,  Yuma,  Arizona  85365.  There  are 
also  copies  available  for  review  at  the 
above  location. 

This  notice  is  published  in  the  Federal 
Register  in  accordance  with  title  43, 
Code  of  Federal  Regulations,  subpart 
1610,  section  5-5. 

Dated:  September  15. 1992. 

Herman  L.  Kast, 

District  Manager. 

[FR  Doc.  92-23210  Filed  9-23-92;  8:45  am| 

BILLING  CODE  4310-32-M 


[  UT-943-4730-04-269Z 1 

Filing  of  Ptat  of  Survey 

AGENCY:  Bureau  of  Land  Management. 
Utah. 

action:  Notice. 

SUMMARY:  These  plats  of  survey  of  the 
following  described  land  will  be  filed  in 
the  Utah  State  Office,  Salt  Lake  City, 
Utah,  immediately: 


Group 

I 

Tp. 

Rge. 

Meridian 

Approved 

Type 

2  S. 

4  E. 

SIM 

04/06/90 

Supplemental 

2  S. 

5  E. 

SLM 

07/02/90 

Supplemental. 

714  . 

20  S. 

1  Vi  W. 

SLM 

07/02/90 

Dep.  Resurvey 

Do. 

731 . 

41  S. 

8  W. 

SLM 

07/02/90 

41  S. 

7  W. 

SLM 

0702/ /90 

Do. 

7Pfi  * 

15  S. 

10  E. 

SLM 

08/07/90 

Do. 

735 

14  N. 

16  W. 

SLM 

10/05/90 

Do. 

735 . ; . 

15  N. 

16  W. 

SLM 

10/05/90 

Do. 

13  N. 

11  W. 

SLM 

10/22/90 

Do. 

742 

42  S. 

3  W. 

SLM 

01/07/91 

Do. 

742 . . . „ . _ . 

43  S. 

4  W. 

SLM 

01/07/91 

Do. 

44  S. 

4  W. 

SLM 

01/07/9t 

Do. 

743 . . . 

35  S. 

8  W. 

SLM 

02/04/91 

Do. 

27  S. 

3  W. 

SLM 

02/13/91 

Do. 

734 

28  S. 

3  W. 

SLM 

02/13/91 

Do. 

739 

18  S. 

20  E. 

SLM 

02/14/91 

Do. 

739 . 

19  S. 

20  E. 

SLM 

02/14/91 

Do. 

740 . 

42  S. 

17  W. 

SLM 

02/28/91 

Do. 

3  S. 

21  E. 

SLM 

02/28/91 

Do. 

767 

5  S. 

2  W. 

SLM 

06/17/91 

Do. 

713 . . . 

11  S. 

2  W. 

SLM 

06/17/91 

Do. 

650 . 

33  S. 

4  E. 

SLM 

07/26/91 

Do. 

772 . . . 

1  N. 

9  W. 

USM 

08/14/91 

Do. 

7  S. 

20  E. 

SLM 

08/15/91 

Do. 

738 . 

32  S. 

4  Vi  W. 

SLM 

09/03/91 

Do. 

769 . 

2  S. 

1  E. 

SLM 

09/20/91 

Do. 

747 . 

23  S. 

2  E. 

SLM 

01/21/92 

Do. 

23  S. 

1  E. 

SLM 

01/21/92 

Do. 

745 

3  S. 

19  E 

SLM 

01/24/92 

Do. 

745 . . . . . . . . . . . . . . . 

1  N. 

2  E. 

USM 

01/24/92 

Do. 

745 . . . .  . . 

2  N. 

1  E. 

USM 

01/24/92 

Do. 

745 . 

2  N. 

2  E. 

USM 

01/24/92 

Do. 

14  S. 

3  W. 

SLM 

03/24/92 

Supplemental 

Supplemental . 

4  S. 

7  W. 

SLM 

03/24/92 

Supplemental. 

754! . 

1  S. 

25  E. 

SLM 

04/01/92 

Dep.  Resurvey 

764 . 

22  S. 

6  E. 

SLM 

05/04/92 

Do. 

741 . 

41  S. 

13  W. 

SLM 

06/19/92 

Do. 

36  S 

13  W. 

SLM 

05/19/92 

Original  and  Deo. 

756 . 

11  N. 

18  W. 

SLM 

05/19/92 

Resurvey. 

Dep.  Resurvey 

753 . 

29  S. 

7  W. 

SLM 

05/29/92 

Do. 

755.. . . . . 

14  S. 

10  E. 

SLM 

05/29/92 

Do. 

Supplemental . 

39  S. 

16  W 

SLM 

07/20/92 

Supplemental. 

15  N. 

8  E. 

SLM 

08/28/92 

Dep.  Resurvey 

770 

30  S. 

9  W. 

SLM 

08/31/92 

Do. 

787 . . 

1  S. 

12  W. 

SLM 

09/09/92 

Original  and  Dep 

Resurvey. 
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Donald  Buhler, 

Chief  of  Branch  of  Cadastral  Survey. 

[FR  Doc.  92-23039  Filed  9-23-92;  8:45  am] 

BILUNG  CODE  4310-DQ-M 

I  OH-943-4214-10;  GP2-438;  OR- 
48184(WASH)] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
593.06  acres  of  public  lands  to  protect 
the  natural  and  recreational  values  on 
seven  tracts  of  land  located  in  the  San 
Juan  Archipelago.  This  notice  closes  the 
lands  for  up  to  two  years  from  surface 
entry  and  mining.  The  lands  will  remain 
open  to  mineral  leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
December  23, 1992. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon/ 
Washington  State  Director,  BLM,  P.O. 
Box  2965,  Portland,  Oregon  97206-2965. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM,  Oregon  State 
Office,  503-280-7162. 

SUPPLEMENTARY  INFORMATION:  On 
August  28, 1992,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  lands 
from  settlement,  sale,  location,  or  entry 
under  the  general  lands  laws,  including 
the  United  States  mining  laws  (30  U.S.C. 
ch.  2],  subject  to  valid  existing  rights: 

Willamette  Meridian 

Tract  A,  Patos  and  Little  Patos  Islands 
T.  38  N.,  R.  2  W.,  unsurveyed, 

Secs.  15, 16,  and  17,  Little  Patos  Island  and 
that  portion  of  Patos  Island  lying  outside 
the  Patos  Island  Light  Station  as  more 
particularly  identified  and  described  in 
the  official  records  of  the  Bureau  of  Land 
Management,  Oregon  State  Office. 

Tract  B.  Turn  Point  on  Stuart  Island 
T.  37  N.,  R.  4  W., 

Sec.  20,  lots  5  and  6,  and  that  portion  of  lot 
7  lying  outside  the  Turn  Point  Light 
Station  as  more  particularly  identified 
and  described  in  the  official  records  of 
the  Bureau  of  Land  Management,  Oregon 
State  Office. 

Tract  C,  Kellet  Bluff  on  Henry  Island 
T.  36  N.,  R.  4  W., 

Sec.  28,  lot  4  and  that  portion  of  lot  3  lying 
outside  the  Kellet  Bluff  Light  Station  as 
more  particularly  identified  and 
described  in  the  official  records  of  the 
Bureau  of  Land  Management,  Oregon 
State  Office. 


Tract  D,  Iceberg  Point  on  Lopez  Island 
T.  34  N..  R.  2  W., 

Sec.  23,  lot  4; 

Sec.  24,  lots  6  and  7. 

Tract  E,  Point  Colville  on  Lopez  Island 
T.  34  N..  R.  1  W .. 

Sec.  21,  lot  6. 

Tract  F,  Iceberg  South  on  Lopez  Island 
T.  34  N.,  R.  2  W ., 

Sec.  25,  lots  1  and  2. 

Tract  G,  Chadwick  Hill  on  Lopez  Island 
T.  34  N.,  R.  1  W.. 

Sec.  18.  NEViSWVi  and  SVfeSWVi. 

The  areas  described  aggregate 
approximately  593.06  acres  in  San  Juan 
County,  Washington. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  unique 
natural  and  recreational  values  and 
improvements  as  to  seven  tracts  of 
public  lands  located  in  the  San  Juan 
Islands. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  leases,  licenses,  permits,  rights-of- 
way,  and  disposal  of  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

Dated:  September  8, 1992. 

Catherine  H.  Crawford, 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  92-23209  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4310-33-M 


Fish  and  Wildlife  Service 

Availability  of  a  Technical/ Agency 
Draft  Recovery  Plan  for  the 
Waccamaw  Silverside  for  Review  and 
Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  and  public 
comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service]  announces  that 
availability  for  public  review  of  a 
technical/agency  recovery  plan  for  the 
Waccamaw  silverside.  This  freshwater 
fish  is  endemic  to,  and  occurs  only  in. 
Lake  Waccamaw  and  the  Waccamaw 
River,  immediately  below  the  lake,  in 
Columbus  County,  North  Carolina.  The 
Service  solicits  review  and  comments 
from  the  public  on  this  draft  plan. 

DATES:  Comments  on  the  technical/ 
agency  draft  recovery  plan  must  be 
received  on  or  before  November  23, 1992 
to  receive  consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
Asheville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  330  Ridgefield  Court, 
Asheville,  North  Carolina  28806, 
telephone  704/665-1195.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials- received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  A.  Fridell  at  the  address  and 
telephone  number  shown  above. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  or  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service’s 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  recognizing  the  recovery 
levels  for  downlisting  or  delisting  them, 
and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.),  requires  the  development  of 
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recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Based  upon  available  information 
concerning  the  range,  biology,  and 
threats  to  its  continued  survival,  full 
recovery  of  the  Wacamaw  silverside 
does  not  appear  feasible.  Accordingly, 
this  draft  recovery  plan  outlines  a 
mechanism  that  provides  for  the 
protection  and  maintenance  of  a  self- 
sustaining  population  of  the  species  in 
Lake  Waccamaw.  The  Waccamaw 
silverside  was  officially  listed  as  a 
threatened  species  on  April  8, 1987, 
primarily  because  of  the  potential  for 
habitat  and  water  quality  degradation  of 
Lake  Waccamaw  resulting  from  water 
pollution  and  sedimentation.  The  major 
objectives  of  the  plan  are  protection  of 
Lake  Waccamaw’s  water/habitat 
quality  and  development  of  a  source 
(captive  population(s)  and  preservation 
of  genetic  material)  for  reestablishment 
or  augmentation  of  the  existing 
population  of  the  Waccamaw  silverside, 
if  needed.  Comments  and  information 
provided  during  this  review  will  be  used 
in  preparing  the  final  recovery  plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section  4(f) 
of  the  Endangered  Species  Act.  16  U.S.C. 
1533(f). 

Dated:  September  15, 1992. 

Robert  R.  Currie, 

Acting  Field  Supervisor. 

[FR  Doc.  92-23196  Filed  9-23-92;  8:45  ami 

BILLING  CODE  4310-55-M 


Aquatic  Nuisance  Species  Task  Force 
Ruffe  Control  Committee  Meeting 

AGENCY:  Department  of  the  Interior,  Fish 
and  Wildlife  Service. 
action:  Notice  of  meeting. 

summary:  This  notice  announces  a 
meeting  of  the  Ruffe  Control  Committee, 


a  committee  of  the  Aquatic  Nuisance 
Species  Task  Force.  The  Committee  will 
meet  to  develop  and  initiate  procedures 
for  proposing,  authorizing  and 
conducting  control  of  aquatic  nuisance 
species  as  described  in  the  draft 
proposed  Aquatic  Nuisance  Species 
Program. 

TIME  AND  DATE:  The  Ruffe  Control 
Committee  will  meet  from  1  p.m.  on 
Wednesday,  September  30, 1992,  to  12 
p.m.  on  Friday,  October  2, 1992.  The 
meeting  will  be  held  at  the  Barkers 
Island  Inn,  300  Marina  Drive,  Superior, 
Wisconsin  54880. 

STATUS:  The  meeting  is  open  to  the 
public.  Interested  persons  may  make 
oral  statements  to  the  Committee  or  may 
file  written  statements  for  consideration. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Tom  Busiahn.  Ruffe 
Control  Committee  Chairperson,  U.S. 
Fish  and  Wildlife  Service,  Fishery 
Resources  Office,  2800  Lake  Shore  Drive 
East.  Ashland,  Wisconsin  54806  at  (715) 
682-6185. 

SUPPLEMENTARY  information:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Ruffe  Control  Committee,  a 
committee  of  the  Aquatic  Nuisance 
Species  Task  Force  established  under 
the  authority  of  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (Pub.  L  101-646, 104 
Stat.  4761, 16  U.S.C.  4701  et  seq., 
November  29, 1990).  Minutes  of  this 
meeting  will  be  maintained  by 
Coordinator,  Aquatic  Nuisance  Species 
Task  Force,  room  840,  4401  North 
Fairfax  Drive,  Arlington,  Virginia  22203 
and  the  Chairperson,  Ruffe  Control 
Committee,  U.S.  Fish  and  Wildlife 
Service,  Fishery  Resources  Office,  2800 
Lake  Shore  Drive  East,  Ashland, 
Wisconsin  54806,  and  will  be  available 
for  public  inspection  during  regular 
business  hours,  Monday  through  Friday 
within  30  days  following  the  meeting. 

Dated:  September  18, 1992. 

Gary  Edwards, 

Co-Chair,  Aquatic  Nuisance  Species  Task 
Force,  Assistant  Director — Fisheries. 

(FR  Doc.  92-23131  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4310-55-N 


Fish  and  Wildlife  Services 

Availability  of  Proposed  Protocol  for 
Evaluating  Research  Proposals 
Concerning  Nonindigenous  Aquatic 
Species 

AGENCY:  Department  of  the  Interior,  Fish 
and  Wildlife  Service. 


ACTION*.  Document  Availability;  request 
for  comments. 


summary:  This  notice  announces  the 
availability  of  a  proposed  Protocol  for 
Evaluating  Research  Proposals 
Concerning  Nonindigenous  Aquatic 
Species  (Research  Protocol)  developed 
by  the  Research  Protocol  Committee,  a 
committee  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force  established 
under  the  authority  of  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990 
(Nonindigenous  Act)  (16  U.S.C.  4701  et 
seq.).  Comment  period  on  the  proposed 
Research  Protocol  extends  45  days  from 
the  date  of  publication  of  this 
announcement  in  the  Federal  Register. 
Comments  received  will  be  considered 
before  a  decision  is  made  and  will 
become  part  of  an  Environmental 
Assessment  as  required  for  compliance 
with  the  National  Environmental 
Protection  Act  of  1969  (NEPA,  42  U.S.C. 
4321  et  seq.). 

ADDRESSES:  Requests  for  copies  of  the 
proposed  Research  Protocol  and  written 
responses  should  be  mailed  to  Sharon 
Gross,  U.S.  Fish  and  Wildlife  Service 
(820  ARLSQ),  U.S.  Department  of 
Interior,  1849  C  Street,  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Sharon  Gross  at  (703)  356-1718  or  Dr. 
James  McCann  at  (904)  378-8181. 
SUPPLEMENTARY  INFORMATION:  The  ANS 
Task  Force  was  established  to 
coordinate  implementation  of  the 
Nonindigenous  Act.  Task  Force 
membership  includes  seven  Federal 
agencies  and  eight  ex  officio  members. 
The  ANS  Task  Force  is  co-chaired  by 
the  U.S.  Fish  and  Wildlife  Service  and 
the  National  Oceanic  and  Atmospheric 
Administration:  The  Research  Protocol 
Committee  is  composed  of 
representatives  of  these  agencies  and 
other  ANS  Task  Force  members.  The 
proposed  Research  Protocol  was 
developed  in  response  to  section 
1202(f)(2)  of  the  Nonindigenous  Act 
which  requires  the  ANS  Task  Force  to 
develop  and  follow  a  protocol  to  ensure 
that  research  carried  out  under  Subtitle 
C  of  the  Nonindigenous  Act  does  not 
result  in  the  introduction  or  dispersal  of 
aquatic  nuisance  species  to  the  waters 
of  the  United  States.  At  its  April  1992 
meeting,  the  ANS  Task  Force  approved 
the  proposed  Research  Protocol.  The 
proposed  Research  Protocol  consists  of 
two  parts;  a  risk  assessment  and  a  set  of 
guidelines  outlining  required 
preventative  containment  and 
confinement  procedures. 
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Dated:  September  11, 1992. 

Gary  Edwards, 

Co-Chair,  Aquatic  Nuisance  Species  Task 
Force  Assistant  Director — Fisheries. 

[FR  Doc.  92-23132  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4310-55-M 


Minerals  Management  Service 

Payor,  Reporter,  and  Other 
Instructional  Handbooks 

agency:  Minerals  Management  Service, 

Interior. 

action:  Notice. 

summary:  The  Royalty  Management 
Program  (RMP)  of  Minerals  Management 
Service  (MMS)  provides  instructional 
handbooks  for  royalty  payors  and 
reporters  to  report  and  pay  royalties  on 
Federal  and  Indian  mineral  leases.  The 
handbooks  are  also  provided  to  other 
interested  parties  such  as  lawyers, 
accountants,  reporting  services,  state 
agencies,  Indian  representatives,  and 
special  interest  groups.  The  RMP  hereby 
gives  notice  pursuant  to  43  U.S.C.  1460 
that  it  will  begin  charging  a  fee  to 
recover  the  cost  of  publication  and 
distribution  of  the  handbooks.  One  copy 
of  the  appropriate  handbook  will  be 
provided  to  each  payor,  reporter, 
Government  and  Indian  representative, 
at  no  cost;  however,  copies  to  interested 
parties  and  multiple  copies  will  be 
provided  for  a  fee  to  cover  the  cost  of 
printing  and  mailing. 

EFFECTIVE  DATE:  October  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Whitcomb,  Chief,  Rules  and 
Procedures  Branch,  MS  3910,  Minerals 
Management  Service,  P.O.  Box  25165, 
Denver,  Colorado  80225-0165,  at  (303] 
231-3432. 

SUPPLEMENTARY  INFORMATION:  The  RMP 

has  numerous  instructional  handbooks, 
such  as  Oil  and  Gas  Payor  Handbook, 
AFS  Payor  Handbook — Solid  Minerals, 
and  Production  Accounting  and 
Auditing  System  Reporter  Handbook, 
that  are  used  to  report  and  pay  royalties 
and  report  production  on  Federal  and 
Indian  mineral  leases.  A  copy  of  the 
handbooks  have  been  provided  to 
payors,  reporters,  and  interested  parties 
upon  request  at  no  cost.  Even  when 
multiple  copies  were  requested,  RMP 
provided  copies  free  of  charge.  The 
handbook  distribution  involves  several 
thousand  copies  that  must  be  printed, 
assembled,  and  mailed  at  substantial 
cost  to  the  agency.  In  view  of  increasing 
concerns  over  unnecessary  spending 
and  more  prudent  financial 
management,  RMP  plans  to  charge  a  fee 
for  instructional  handbooks  requested 
by  interested  parties.  The  fee  would 


cover  the  cost  of  printing,  assembly,  and 
mailing.  Pursuant  to  43  U.S.C.  1460,  the 
Department  of  the  Interior  has  statutory 
authority  for  recoupment  of  printing 
costs.  The  money  received  for  printing 
will  be  deposited  in  the  Treasury. 

This  new  procedure  will  authorize  one 
copy  for  each  active  payor  code, 
reporter  code,  Government  office,  and 
Indian  representative  at  no  charge. 
Companies  with  multiple  payor/reporter 
codes  that  have  the  same  name  and 
address  will  receive  only  one  copy  free 
of  charge.  However,  copies  requested  by 
interest  parties  or  multiple  copies 
requested  by  payors  and  reporters  will 
be  provided  for  a  fee  to  cover  the  cost  of 
printing  and  mailing.  The  copies 
provided  for  a  fee  will  be  furnished  with 
a  bill  for  payment  to  the  MMS  finance 
office. 

The  effective  date  for  the  new 
procedures  is  October  1, 1992,  in  order 
to  coincide  with  the  start  of  the  agency's 
fiscal  year  (FY  1993). 

Dated:  September  17, 1992. 

(ames  W.  Shaw, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  92-23194  Filed  9-23-92;  8:45  am] 

BILLING  CODE  43M-MR-M 


National  Park  Service 

Cape  Cod  National  Seashore;  South 
Wellfleet,  MA,  Cape  Cod  National 
Seashore  Advisory  Commission; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5  U.S.C. 
App  1  sec.  10),  that  meetings  of  the  Cape 
Cod  National  Seashore  Advisory 
Commission  will  be  held  on  Tuesday, 
October  20, 1992. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349, 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5  of 
the  Act  establishing  the  Seashore. 

The  commission  members  will  meet  at 
1  p.m.  on  Tuesday,  October  20, 1992,  for 
a  regular  business  meeting  which  will 
convene  at  Park  Headquarters  for  the 
following  reasons: 

1.  Adoption  of  Agenda 

2.  Approval  of  Minutes  of  Previous 
Meeting 

3.  Reports  of  Officers 

4.  Superintendent’s  Report 

5.  Human  Dimensions  Subcommittee 
Report 


6.  Highland  Light  Update 

7.  Hatches  Harbor  Project 

8.  New  Business 

9.  Agenda  for  Next  Meeting 

10.  Date  for  Next  Meeting 

11.  Communications/public  comment 

12.  Adjournment 

The  business  meetings  are  open  to  the 
public.  It  is  expected  that  15  persons 
will  be  able  to  attend  each  meeting  in 
addition  to  the  Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meetings  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  these  meetings  may  be 
obtained  from  the  Superintendent,  Cape 
Cod  National  Seashore,  South  Wellfleet, 
MA  02663. 

Dated:  September  17, 1992. 

)ohn ).  Burchill, 

Acting  Regional  Director. 

(FR  Doc.  92-23260  Filed  9-23-92;  8:45  am] 

BILUNG  CODE  4310-70-M 


Vancouver  Historical  Study 
Commission;  Meetings 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice  of  correction  of  meetings 
of  Vancouver  Historical  Study 
Commission. 

This  notice  corrects  the  dates 
published  in  the  Federal  Register  August 
26, 1992,  (Volume  57,  No.  166,  Page 
38695)  for  public  meetings  of  the 
Vancouver  Historical  Study  Commission 
to  be  held  in  the  Vancouver, 

Washington  City  Council  Chambers,  210 
East  13th  Street,  Vancouver, 
Washington.  The  scheduled  meeting  for 
October  13, 1992  has  been  cancelled. 

The  Commission  public  hearing  is 
scheduled  for  Tuesday,  November  17, 
1992,  from  7  to  10  p.m.  The  public 
hearing  will  be  held  at  the  Wy’  East 
Junior  High  School  Auditorium,  1112  SE 
136  Avenue,  Vancouver,  Washington. 
The  Commission  meeting  for  Tuesday, 
December  8, 1992  will  remain  as 
scheduled,  from  1  to  5  p.m.  The  meeting 
will  be  held  in  the  Vancouver  City 
Council  Chambers,  210  East  13th  Street, 
Vancouver,  Washington. 

Dated:  September  18, 1992. 

Charles  H.  Odegaard 
Regional  Director. 

[FR  Doc.  92-23259  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4310-70-M 
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INTERSTATE  COMMERCE 
COMMISSION 

[Section  5a  Application  No.  23] 

Middle  Atlantic  Conference — 
Agreement  (Amendment  No.  12) 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  decision  and 
opportunity  for  comment. 

summary:  The  Middle  Atlantic 
Conference  (MAC  or  applicant),  has 
filed  a  petition  seeking  approval  of  a 
minor  amendment  to  its  ratemaking 
agreement  approved  under  49  U.S.C. 
10706(b).  The  amendment  would  modify 
Articles  I,  II,  and  III  of  MCA's  bylaws 
and  sections  1  and  2  of  its  Code  of  Rate 
Procedures  to:  (a)  Reduce  the  number  of 
members  on  its  Board  of  Directors  from 
60  to  24  (Article  I)  and  the  number  of 
board  members  annually  elected  from  14 
to  6  (Article  II);  (b)  remove  any 
requirement  that  directors  must 
represent  specific  states  (Articles  II  and 
III):  and  (c)  reduce  from  three  to  one  the 
number  of  rate  committees  (Section  I) 
and  reduce  the  size  of  the  general  rate 
committee  and  the  threshold  number  for 
triggering  the  general  rate  committee 
selection  process  from  100  to  50 
members  (Section  2).  As  a  consequence 
of  these  changes,  the  quorum 
requirement  for  the  transaction  of 
official  business  by  the  Board  of 
Directors  is  reduced  from  18  to  7 
members,  and  the  general  rate 
committee  is  reduced  from  30  to  15 
members.  The  Commission  has  issued  a 
decision  approving  the  amendment, 
subject  to  the  filing  of  adverse 
comments. 

Copies  of  MAC’S  approved  agreement 
and  the  amendment  are  available  for 
public  inspection  and  copying  at  the 
Public  Docket  Room  (room  1227)  of  the 
Commission  in  Washington.  DC,  and 
from  MAC’S  representative:  J.  A.  Royal. 

I  6410  Kenilworth  Avenue,  Riverdale,  MD 
20737. 

DATES:  Comments  from  interested 
persons  are  due  by  October  26, 1992. 

!  Replies  are  due  November  9, 1992.  If  no 
■  timely  filed  adverse  comments  are 
received,  this  amendment  may  become 
effective  immediately.  If  timely  adverse 
comments  are  filed,  the  Commission  will 
issue  a  final  decision. 

ADDRESSES:  An  original  and  10  copies,  if 
possible,  of  comments  referring  to 
Section  5a  Application  No.  23  should  be 
|  sent  to:  Office  of  the  Secretary,  Case 
|  Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423.  A 
copy  of  any  comments  filed  with  the 


Commission  must  also  be  served  on 
applicant’s  representative. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Felder  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  927-5721.) 

Authority:  49  U.S.C.  10321  and  10706  and  5 
U.S.C.  553. 

Decided:  September  15. 1992. 

By  the  Commission,  Chairman,  Philbin, 
Vice  Chairman  McDonald.  Commissioners 
Simmons,  Phillips,  and  Emmett. 

Sidney  L.  Strickland,  Jr. 

Secretary 

[FR  Doc.  92-23244  Filed  9-23-92:  8:45  am) 
BILLING  CODE  7035-01-M 


[Finance  Docket  No.  32148] 

Allegheny  &  Eastern  Railroad,  Inc.— 
Acquisition  and  Operation 
Exemption— Line  of  Allegheny 
Railroad  Company 

Allegheny  &  Eastern  Railroad,  Inc. 
(AER),  a  noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  and  operate  147.1 
miles  of  rail  line  owned  by  Allegheny 
Railroad  Company  (ALY).  AER  will 
conduct  the  rail  operations  on  the  line, 
which  runs  between  milepost  2.8  located 
at  Mill  Creek  Township,  Erie  County,  PA 
and  milepost  149.9  located  at  Emporium, 
Cameron  County,  PA.  The  proposed 
transaction  is  expected  to  be 
consummated  on  or  before  December  31. 
1992. 

AER'8  corporate  parent,  Genesee  & 
Wyoming  Industries,  Inc.  (GWI).  an 
entity  that  currently  controls  a  number 
of  rail  carriers,  has  concurrently  filed  a 
related  petition  for  exemption  in 
Finance  Docket  No.  32149,  Genesee  & 
Wyoming  Industries,  Inc.— Continuance 
in  Control  Exemption — Allegheny  Er 
Eastern  Railroad,  Inc.  In  that  proceeding 
GWI  seeks  an  exemption  under  49 
U.S.C.  10505  from  the  prior  review  and 
approval  requirements  under  49  U.S.C 
11343  for  its  continuance  in  control  of 
AER  upon  the  latter  becoming  a  rail 
carrier. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Charles  D. 
Cramton,  700  .Midtown  Tower, 
Rochester,  NY  14604. 

This  notice  is  filed  under  49  CFR 
1150.31  If  the  notice  contains  false  or 


misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  September  18, 1992. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  92-23243  Filed  9-23-92;  8:45  am) 
BILLING  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  71-92] 

Privacy  Act  of  1974  as  Amended  by 
Computer  Matching  and  Privacy 
Protection  Act  of  1988 

This  notice  is  published  in  the  Federal 
Register  in  accordance  with  the 
requirements  of  5  U.S.C.  552a(e)(12).  The 
Immigration  and  Naturalization  Service 
(INS),  Department  of  Justice  (the  source 
agency),  is  participating  with  the 
Department  of  Education  (DED)  (the 
recipient  agency)  in  a  computer 
matching  program.  The  matching 
program  entitled  "Systematic  Alien 
Verification  for  Entitlements  (SAVE) 
INS/DED”  will  permit  DED  to  confirm 
the  immigration  status  of  alien 
applicants  for,  or  recipients  of, 
assistance  as  authorized  by  Title  IV. 
Section  484(a)(5),  of  the  Higher 
Education  Act  of  1965,  as  amended.  The 
Title  IV  program  includes:  the  Pell 
Grant,  Supplemental  Educational 
Opportunity  Grant,  State  Student 
Incentive  Grant,  Stafford  Loan,  PLUS 
(Parent  Loan  Program),  Supplemental 
Loans  for  Students,  College  Work-Study, 
Income  Contingent  Loan  Program,  and 
the  Perkins  Loan  Program. 

Notice  of  the  matching  program  was 
originally  published  in  the  Federal 
Register  on  February  20, 1990  (55  FR 
5904);  the  program  became  effective  on 
April  18, 1990.  Duration  was  18  months 
plus  a  one-year  extension  permitted  by 
the  Privacy  Act  of  1974,  as  amended  by 
the  Computer  Matching  and  Privacy 
Protection  Act  of  1988,  (5  U.S.C. 
552a(o)(2)(0)  and  (D)).  The  one-year 
extension  will  expire  October  18, 1992. 
Thus,  the  following  notice  represents  the 
approval  of  a  new  agreement  by  the 
Department  of  Justice  and  Department 
of  Education  Data  Integrity  Boards  to 
continue  the  matching  program  (on  the 
effective  date  as  indicated  below). 

INS  will  assist  DED  in  its  efforts  to 
confirm  immigration  status  under  the 
authority  of  Section  103  of  the 
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Immigration  and  Nationality  Act.  The 
records  to  be  used  in  the  match  and  the 
roles  of  the  matching  participants  are 
described  as  follows: 

Through  the  use  of  user  identification 
codes  and  passwords,  authorized 
persons  from  DED  will  transmit 
electronically  to  INS  data  from  its 
Privacy  Act  system  of  records  entitled, 
“Federal  Student  Aid  Application  File 
(1 8-40-0014).”  The  data  will  include  the 
alien  registration  number,  the  first  name 
(initial  letter  only)  and  date  of  birth  of 
the  alien  applicant  for,  or  recipient  of, 
Title  IV  assistance.  This  action  will 
initiate  a  search  for  corresponding  data 
elements  in  an  INS  Privacy  Act  system 
of  records  entitled  “Alien  Status 
Verification  Index  (JUSTICE/INS-009).” 
Where  there  is  a  match  of  records,  the 
system  will  provide  to  DED  the 
immigration  status  code  and 
employment  eligibility  code  of  the  alien 
applicant  or  recipient.  In  accordance 
with  5  U.S.C.  552a(p),  DED  will  verify 
any  adverse  finding  (independently  or 
through  the  alien  applicant  or  recipient) 
and  provide  the  alien  applicant  or 
recipient  with  30  days  notice  and 
opportunity  to  contest  such  finding. 

Matching  activity  will  be  effective 
October  26, 1992,  and  will  continue  for  a 
period  of  18  months  from  the  effective 
date  unless,  within  3  months  prior  to  the 
expiration  of  the  agreement,  the  Data 
Integrity  Boards  approve  a  one-year 
extension  pursuant  to  5  U.S.C. 
552a(o)(2)(0)  and  (D). 

The  matching  agreement  and  the 
required  report  have  been  provided  to 
the  Office  of  Management  and  Budget 
and  the  Congress  in  accordance  with  5 
U.S.C.  552a(o)(2)(A)  and  (r).  Inquiries 
may  be  submitted  to  Patricia  E.  Neely, 
Staff  Assistant,  Systems  Policy  Staff, 
Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (Room  5031,  CAB  Building). 

Dated:  September  18, 1992. 

Harry  H.  Flickinger, 

Assistant  Attorney  General  for 
Administration. 

(FR  Doc.  92-23252  Filed  9-23-92;  8:45  am) 

BILLING  CODE  4410-10-M 

Lodging  of  Agreed  Order  Modifying 
Consent  Decree 

A  proposed  Consent  Decree  in  United 
States  v.  American  Seating  Co.,  et  al., 
No.  91-C-0835-S,  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Wisconsin  on 
September  15, 1992.  The  Consent  Decree 
is  a  cost  recovery  decree  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (“CERCLA”),  and 


resolves  claims  of  the  United  States 
under  section  107  of  CERCLA,  42  U.S.C. 
9607,  against  four  potentially 
responsible  parties  that  arranged  for 
treatment  or  disposal  of  hazardous 
substances  at  the  Mid-State  Disposal 
Landfill  Site  in  Marathon  County, 
Wisconsin.  Under  the  terms  of  this 
Consent  Decree,  the  defendants  will  pay 
the  United  States  $1,578,958  of  its 
unreimbursed  response  costs  incurred  at 
the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Agreed  Order  Modifying  Consent 
Decree  for  30  days  following  the 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
v.  American  Seating  Co.,  et  al.,  D.J.  Ref. 
No.  90-11-3-392A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Wisconsin,  Office  of  the  United 
States  Environmental  Protection 
Agency,  111  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  and  at  the 
Consent  Decree  Library,  601 
Pennsylvania  Avenue  Building,  NW., 
Washington,  DC  20004  (202-347-2072).  A 
copy  of  the  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  601 
Pennsylvania  Avenue,  NW.,  Box  1097, 
Washington,  DC  20004.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $20.00  (25  cents  per  page)  for 
reproduction  costs,  payable  to  the 
Consent  Decree  Library. 

Vicki  A.  O’Meara, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  92-23118  Filed  9-23-92;  8:45  am) 
BILLING  CODE  4410-01-M 


Lodging  of  Agreed  Order  Modifying 
Consent  Decree 

An  agreed  order  modifying  the  RD/ 
RA  Consent  Decree  entered  by  the 
Court  on  March  28, 1990,  in  United 
States  v.  Mid-State  Disposal,  Inc.,  et  al., 
No.  89-C-1017S,  89-C-1023S,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Wisconsin  on  September  11, 1992.  The 
Consent  Decree  resolved  claims  under 
sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA”),  42.U.S.C. 
9606  and  9607,  against  four  potentially 
responsible  parties  that  arranged  for 
treatment  or  disposal  of  hazardous 


substances  at  the  Mid-State  Disposal 
Landfill  Site  in  Marathon  County, 
Wisconsin.  Under  the  terms  of  this 
Agreed  Order  Modifying  Consent 
Decree,  sixteen  municipal  generators  of 
municipal  solid  waste  would  be  added 
to  the  Consent  Decree  and  be  bound  by 
the  same  terms  as  the  original  settlers. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Agreed  Order  Modifying  Consent 
Decree  for  30  days  following  the 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
v.  Mid-State  Disposal,  Inc.,  et  al.,  D.J. 
Ref.  No.  90-11-3-392. 

The  proposed  Agreed  Order 
Modifying  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Wisconsin;  Office  of  the  United 
States  Environmental  Protection 
Agency,  111  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  and  at  the 
Consent  Decree  library,  601 
Pennsylvania  Avenue  Building,  NW., 
Washington,  DC  20004  (202-347-2072).  A 
copy  of  the  Agreed  Order  Modifying 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  601  Pennsylvania 
Avenue,  NW.,  Box  1097,  Washington, 

DC  20004.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $1.50 
(25  cents  per  page)  for  reproduction 
costs,  payable  to  the  Consent  Decree 
Library. 

Vicki  A.  O’Meara, 

Acting  Assistant  Attorney  General, 

En  vironmental  and  Natural  Resources 
Division. 

[FR  Doc.  92-23119  Filed  9-23-92;  8:45  am) 

BILLING  CODE  4410-01-M 


Lodging  a  Final  Judgment  by  Consent 
Pursuant  to  the  Clean  Water  Act 

Pursuant  to  28  CFR  50.7,  notice  is 
hereby  given  that  on  September  10, 1992. 
a  proposed  consent  decree  in  Natural 
Resources  Defense  Council,  Inc.  versus 
Wheeling-Pittsburgh  Steel  Corporation 
and  United  States  versus  Wheeling- 
Pittsburgh  Steel  Corporation,  Civil 
Action  No.  89-2375,  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Pennsylvania.  The 
decree  pertains  to  the  Wheeling- 
Pittsburgh  Steel  Corporation  Allenport 
facility  in  Allenport  Pennsylvania. 

The  proposed  consent  decree  requires 
the  payment  of  civil  penalties  in  the 
amount  of  $2,000,000.00  and  injunctive 


Federal  Register  /  Vol.  57,  No.  186  /  Thursday,  September  24,  1992  /  Notices 


44211 


relief  to  prevent  future  violations  of  the 
Clean  Water  Act. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  Natural  Resources  Defense  Council, 
Inc.  versus  Wheeling-Pittsburgh  Steel 
Corporation  and  United  States  versus 
Wheeling-Pittsburgh  Steel  Corporation 
(W.D.  Pa.)  and  DOJ  Ref.  No.  90-5-1-1- 
3552.  The  proposed  consent  decree  may 
be  examined  at-the  office  of  the  United 
States  Attorney,  Western  District  of 
Pennsylvania,  633  U.S.  Post  Office  and 
Courthouse,  7th  Avenue  and  Grant 
Street,  Pittsburgh,  PA  15219,  or  at  the 
office  of  the  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  A  copy  of  the  proposed  consent 
decree  may  also  be  examined  at  the 
Consent  Decree  Library,  601 
Pennsylvania  Avenue  Building,  NW.  Box 
1097,  Washington,  DC  20004,  (202)  347- 
2072.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 

In  requesting  a  copy  please  enclose  a 
check  in  the  amount  of  $17.25  (25  cents 
per  page  reproduction  costs)  payable  to 
“Consent  Decree  Library.” 

Vicki  A.  O’Meara, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  92-23120  Filed  9-23-92;  845  am] 
BILLING  CODE  4410-01-M 


Drug  Enforcement  Administration 

[Docket  No.  91-28] 

Barton  Drug,  Inc.;  Revocation  of  ' 
Registration 

On  July  26, 1991,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Barton  Drug,  Inc. 
(Respondent),  18910  West  Seven  Mile 
Road,  Detroit,  Michigan  48219,  proposing 
to  revoke  its  DEA  Certificate  of 
Registration,  AB5087449,  and  deny  any 
pending  applications  for  renewal  of  such 
registration.  The  statutory  basis  for  the 
proposed  action  was  that  the  continued 
registration  of  Barton  Drug,  Inc.  would 
be  inconsistent  with  the  public  interest 
as  that  term  is  used  in  21  U.S.C.  823(f) 
and  21  U.S.C.  824(a)(4). 

By  letter  dated  August  7, 1991, 
Respondent  requested  a  hearing  on  the 


issues  raised  by  the  Order  to  Show 
Cause,  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  in  Ann 
Arbor,  Michigan  On  January  7, 1992. 

On  June  10, 1992,  the  administrative 
law  judge  issued  her  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision.  No 
exceptions  to  the  administrative  law 
judge’s  ruling  were  filed.  On  July  10, 

1992,  Judge  Bittner  transmitted  die 
record  of  these  proceedings  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21  CFR  1316.67  hereby 
issues  his  final  order  in  this  matter, 
adopting  the  opinion  and  recommended 
ruling  of  the  administrative  law  judge  in 
its  entirety. 

Respondent  is  located  in  Detroit, 
Michigan,  and,  during  1990,  Respondent 
was  found  by  DEA  to  have  made 
excessive  purchases  of  Schedule  V 
cough  syrups,  purchasing  12,071  four- 
ounce  bottles  of  Schedule  V  cough 
syrups  between  October  3, 1988  and 
October  2, 1990,  and  3,407  four-ounce 
bottles  of  Schedule  V  cough  syrups  from 
January  1, 1990  through  October  2, 1990, 
The  evidence  demonstrated  that  data 
produced  to  DEA  by  the  Michigan  Board 
of  Pharmacy  placed  average  pharmacy 
purchases  of  Schedule  V  cough  syrups 
at  less  than  six  gallons,  or  768  ounces, 
per  year. 

The  evidence  before  the 
administrative  law  judge  showed  that  a 
DEA  inspection  of  Respondent  and  the 
collating  of  information  obtained  during 
that  inspection,  combined  with 
interviews  of  patients/customers  who 
were  receiving  Schedule  V  cough  syrups 
from  Respondent,  clearly  demonstrated 
that  Respondent  and  its  owner/ 
managing  pharmacist,  Alvin  I.  Tendler, 
R.  Ph.,  dispensed  Schedule  V  cough 
syrups  on  a  regular  basis  with  the 
knowledge  that  customers  were 
maintaining  addictions  to  the  cough 
syrups  or  were  using  the  cough  syrups 
for  no  legitimate  medical  purpose.  This 
action  on  the  part  of  Respondent  and 
Mr.  Tendler  is  an  unequivocal  violation 
of  both  State  and  Federal  laws  and 
regulations  regarding  the  dispensing  of 
controlled  substances. 

In  evaluating  whether  Respondent’s 
continued  registration  by  the  Drug 
Enforcement  Administration  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C.  824(a)(4), 
the  Administrator  considers  the  factors 
enumerated  in  21  U.S.C.  823(f).  They  are 
as  follows: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 


(2)  The  applicant’s  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant’s  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

In  determining  whether  a  registrant’s 
continued  registration  is  inconsistent 
with  the  public  interest,  the 
Administrator  is  not  required  to  make 
findings  with  respect  to  each  of  the 
factors  listed  above.  Instead,  the 
Administrator  has  the  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depending  upon  the  facts 
and  circumstances  of  each  case.  See 
David  E.  Trawick,  D.D.S.,  Docket  No. 
88-69,  53  FR  5326  (1988). 

The  administrative  law  judge  found 
that  the  Government  made  a  prima  facie 
showing  of  the  factors  found  in  21  U.S.C. 
823(f)  (2),  (4)  and  (5),  as  referenced  by  21 
U.S.C.  824(a)(4).  In  so  finding,  the 
administrative  law  judge  found  that 
Respondent’s  experience  in  dispensing 
with  respect  to  controlled  substances, 
and  the  pharmacy’s  compliance  with 
applicable  State,  Federal,  or  local  laws 
relating  to  controlled  substances  posed 
a  danger  to  which  the  public  should  not 
be  exposed. 

Specific  reference  is  made  to  the 
pharmacy’s  failure  to  comply  with  21 
CFR  1306.32  regarding  the  dispensing  of 
nonprescription  Schedule  V  substances, 
such  as  the  cough  syrups  in  question 
herein.  A  clear  finding  was  made  that 
Respondent  dispensed  customers 
Schedule  V  cough  syrups  without  a 
legitimate  medical  need  for  the 
substances,  with  such  legitimate 
medical  need  for  the  controlled 
substance  required  by  21  CFR  1306.04(a). 
See  Liberty  Discount  Drugs,  Inc.,  Docket 
No.  88-73,  54  FR  30116  (1989).  The 
administrative  law  judge  also  accurately 
notes  that  the  State  of  Michigan  requires 
that  codeine  cough  syrups  be  dispensed 
only  for  a  medical  purpose,  such 
regulation  found  in  Rule  338.3167(a)(1)  of 
the  General  Rules  of  the  Michigan  board 
of  Pharmacy. 

With  regard  to  behavior  by 
Respondent  and/or  Mr.  Tendler  which 
might  threaten  the  public  health  and 
safety,  the  record  reflects  that  Mr. 
Tendler  had  little  or  no  regard  for  the 
established  fact  that  codeine  cough 
syrups  have  addictive  potential  and  that 
their  dispensing  should  be  carefully 
monitored  due  to  that  potential.  Mr. 
Tendler’s  cavalier  attitude  toward  the 
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plight  of  his  customers  who  admitted 
that  they  were  addicted  to  codeine 
cough  syrups  is  unpardonable.  A 
pharmacist  has  an  indisputable 
responsibility  to  monitor  the  dispensing 
of  all  controlled  substances  and  that 
responsibility  rests  squarely  on  the 
dispensing  party's  shoulders  in  the  case 
of  Schedule  V  cough  syrups. 

The  Administrator  finds  that  Mr. 
Tendler’s  behavior  was  clearly  violative 
of  the  Controlled  Substance  Act.  and 
that  the  substantial  weight  of  the 
evidence  justifies  revocation  of 
Respondent’s  Certificate  of  Registration. 
Mr.  Tendler  not  only  has  refused  to 
discharge  his  statutory  duties,  but  has 
shown  no  regret  for  his  behavior,  never 
seemingly  believing  that  he  acted 
illegally  or  even  irresponsibly.  Mr. 
Tendler  was,  in  practical  effect, 
maintaining  the  addiction  of  customers 
by  refusing  to  monitor  their  receipt  of 
codeine  cough  syrups  from  his 
pharmacy.  Clearly,  the  Respondent  was 
either  unaware  of  or  unconcerned  with 
the  laws  and  regulations  under  which  he 
is  governed.  That  lack  of  awareness  or 
lack  of  concern  is  not  tolerable. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AB5087449, 
issued  to  Barton  Drug,  Inc.,  be,  and  it 
hereby  is,  revoked,  and  any  pending 
applications  for  renewal  of  such 
registration,  be,  and  they  hereby  are, 
denied.  This  order  is  effective  October 
26, 1992. 

Dated:  September  17, 1992. 

Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement. 

[FR  Doc.  92-23168  Filed  9-23-92;  8:45  am] 
BILLING  CODE  441IMM-M 


[Docket  No.  91-33] 

William  D.  Caso,  M.D.;  Revocation  of 
Registration 

On  July  23, 1992,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  William  D.  Caso, 

M.D.,  (Respondent),  proposing  to  revoke 
his  DEA  Certificate  of  Registration, 
AC3019052,  as  a  practitioner  under  21 
U.S.C.  824(a)(4),  and  deny  any  pending 
applications  for  renewal  of  registration 
as  a  practitioner  under  21  U.S.C.  823(f). 
The  Order  to  Show  Cause  was  issued 
alleging  that  Respondent’s  continued 
registration  would  be  inconsistent  with 
the  public  interest. 


By  letter  dated  August  8, 1991, 
Respondent,  through  counsel,  requested 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause  and  the  matter 
was  docketed  before  Administrative 
Law  Judge  Paul  A.  Tenney.  Following 
prehearing  procedures,  a  hearing  was 
held  before  Judge  Tenney  in  Louisville, 
Kentucky,  on  January  15  and  16, 1992, 
and  continued  on  February  19, 1992,  in 
Washington,  DC.  On  May  26, 1992,  the 
administrative  law  judge  issued  his 
opinion  and  recommended  decision.  No 
exceptions  to  the  recommendation  of  the 
administrative  law  judge  were  filed.  On 
July  13, 1992,  the  administrative  law 
judge  transmitted  the  record  of  these 
proceedings  to  the  Administrator.  The 
Administrator  has  considered  the  record 
in  its  entirety  and  pursuant  to  21  CFR 
1316.67  hereby  adopts  the  findings, 
conclusions  and  recommendations  of 
the  administrative  law  judge  and  issues 
his  final  order  in  this  matter. 

The  administrative  law  judge  found, 
first,  that  the  Respondent  was  without 
State  authority  to  handle  controlled 
substances  in  the  Commonwealth  of 
Kentucky.  Therefore,  the  administrative 
law  judge  correctly  applied  the  mandate 
of  21  U.S.C.  824(a),  which  provides  that 
registration  pursuant  to  section  823  of 
this  title  to  manufacture,  distribute,  or 
dispense  a  controlled  substance  may  be 
suspended  or  revoked  by  the  Attorney 
General  upon  a  finding  that  the 
Registrant  (3)  has  had  his  State  license 
or  registration  suspended,  revoked,  or 
denied  by  competent  State  authority  and 
is  no  longer  authorized  by  State  law  to 
engage  in  the  manufacturing, 
distribution,  or  dispensing  of  controlled 
substances.  Such  mandate  acts  as  an 
independent  ground  for  revocation  of  a 
DEA  registration. 

The  administrative  law  judge  further 
found  that  the  Respondent  prescribed 
and  dispensed  controlled  substances  to 
patients  for  no  legitimate  medical 
purpose,  specifically  noting  the  case  of 
one  individual,  whose  patient  profile 
and  corresponding  patient  chart 
demonstrates  a  clear  abuse  by  the 
Respondent  of  the  privilege  of  handling 
controlled  substances.  The 
administrative  law  judge  paid  particular 
attention  to  undercover  visits  paid  to 
Respondent  by  a  DEA  Special  Agent 
and  a  confidential  informant.  The  tape 
recordings  made  of  these  visits  showed 
quite  clearly  that  the  Respondent  issued 
prescriptions  to  the  Special  Agent  and 
the  confidential  informant  without 
performing  physical  examinations, 
without  providing  the  service  of 
psychiatric  counselling,  and  without 
knowledge  of  any  other  substances 
which  the  two  individuals  might  be 
taking. 


The  administrative  law  judge 
adequately  addressed  the  expert 
opinions  presented  by  both  sides, 
finding  the  hearsay  statements  of  the 
Government’s  experts  more  persuasive 
than  the  live  testimony  of  Respondent’s 
expert.  The  administrative  law  judge 
noted  that  the  reports  of  the 
Government’s  experts  are  highly 
detailed  and  that  the  Kentucky  Board  of 
Medical  Licensure  relied  almost 
exclusively  upon  those  reports  in 
suspending  the  Respondent’s  privilege  to 
handle  controlled  substances. 

In  evaluating  whether  Respondent’s 
continued  registration  by  the  Drug 
Enforcement  Administration  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C.  824(a)(4), 
the  Administrator  considers  the  factors 
enumerated  in  21  U.S.C.  823(f).  They  are 
as  follows: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant’s  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant’s  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

In  determining  whether  a  registrant’s 
continued  registration  is  inconsistent 
with  the  public  interest,  the 
Administrator  is  not  required  to  make 
findings  with  respect  to  each  of  the 
factors  listed  above.  Instead,  the 
Administrator  has  the  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depending  upon  the  facts 
and  circumstances  of  each  case.  See 
David  E.  Trawick,  D.D.S.,  Docket  No. 
88-69,  53  FR  5326  (1988). 

The  administrative  law  judge  found 
that  the  Government  made  a  prima  facie 
showing  of  the  factors  found  in  21  U.S.C. 
823(f)  (1),  (2),  and  (4)  and  (5),  as 
referenced  by  21  U.S.C.  824(a)(4).  In  so 
finding,  the  administrative  law  judge 
found  that  the  Commonwealth  of 
Kentucky  had  suspended  the 
Respondent’s  privilege  to  handle 
controlled  substances.  The 
administrative  law  judge  further  found 
that  the  Respondent’s  experience  in 
dispensing  with  respect  to  controlled 
substances  was  clearly  outside  the 
scope  of  legitimate  medical  practice  and 
posed  a  danger  to  which  the  public 
should  not  be  exposed. 

The  Respondent  has  ignored  State  and 
Federal  laws  and  regulations  regarding 
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the  prescribing  of  controlled  substances 
for  a  legitimate  medical  need.  The 
Respondent  did  not  attempt  to 
determine  the  medical  need  of  the 
undercover  Special  Agent  and  the 
confidential  informant,  yet  prescribed 
almost  all  of  the  controlled  substances 
to  them  which  they,  themselves, 
requested  by  name.  The  Respondent 
placed  the  life  of  the  previously 
mentioned  individual  in  danger  by 
prescribing  multiple  controlled 
substances  to  him,  some  of  which 
interacted  in  an  extremely  dangerous 
manner.  Indeed,  the  testimony  of  both 
the  individual  and  his  wife  indicated 
that  the  individual  was  required  to  be 
resuscitated  on  at  least  two  occasions 
due  to  his  intake  of  the  controlled 
substances  prescribed  to  him  by  the 
Respondent. 

Quite  obviously,  the  Respondent’s 
behavior  poses  a  threat  to  the  public 
health  and  safety.  Despite  the 
Respondent's  testimony  regarding  his 
attempts  to  merge  physical,  mental  and 
spiritual  therapy,  the  fact  remains  that 
he  mishandled  and  overprescribed 
controlled  substances  on  numerous 
occasions.  Good  intentions  do  not 
negate  the  dangerous  effects  of  the 
controlled  substances  which  were 
regularly  and  indiscriminately 
prescribed  and  dispensed  to  patients  of 
the  Respondent.  Therefore,  clear 
grounds  exist  to  revoke  the 
Respondent’s  DEA  Certificate  of 
Registration. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vest  in  him 
under  the  provisions  of  21  U.S.G  823 
and  824  and  28  CFR  0.100(b),  hereby 
orders  that  DEA  Certificate  of 
Registration,  AC3019052,  previously 
issued  to  William  D.  Caso,  M.D.,  be  and 
it  is  hereby,  revoked.  It  is  further 
ordered  that  any  pending  applications 
for  renewal  of  that  registration  be,  and 
they  are  hereby,  denied.  This  order  is 
effective  on  October  28, 1992. 

Dated:  September  17, 1992. 

Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement 
[FR  Doc.  92-23139  Filed  9-23-92;  8:45  »m{ 
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[Docket  No.  91-39] 

Walter  S.  Gresham,  M.D.,  Modification 
of  Registration 

On  August  27, 1991,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Walter  S.  Gresham, 
M.D.,  (Respondent)  of  425  West  College 


Street,  Bowdon,  Georgia  30108, 
proposing  to  revoke  his  DEA  Certificate 
of  Registration,  AG1179111,  and  to  deny 
any  pending  applications  for  registration 
as  a  practitioner  under  21  U.S.C.  823(f). 
The  Order  to  Show  Cause  alleged  that 
Respondent's  continued  registration  is 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C.  823(f)  and 
824(a)(4), 

Respondent,  through  counsel,  timely 
filed  a  request  for  a  hearing  on  the 
issues  raised  in  the  Oder  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Paul 
A.  Tenney.  Following  prehearing 
procedures,  a  hearing  was  held 
commencing  on  January  28, 1992,  in 
Atlanta,  Georgia. 

On  May  4, 1992,  Judge  Tenney  issued 
his  opinion  and  recommended  decision, 
recommending  that  Respondent’s  DEA 
Certificate  of  Registration  not  be 
revoked  nor  suspended  but  that 
Respondent’s  current  DEA  Certificate  of 
Registration  be  modified  to  comply  with 
the  probation  requirements  imposed 
upon  Respondent  by  the  Composite 
State  Board  of  Medical  Examiners  of  the 
State  of  Georgia  (Georgia  Medical 
Board)  on  June  5, 1991,  pursuant  to  a 
consent  decree.  The  probation  terms 
were  to  last  three  years  beginning  on 
June  5, 1991,  but  the  administrative  law 
judge  further  recommended  that  if  the 
Georgia  Medical  Board  lifted  all  terms 
of  probation  before  the  three-year 
period  expired,  then  at  that  point  the 
Administrator  should  allow 
Respondent's  DEA  Certificate  of 
Registration  to  continue  unrestricted. 

The  administrative  law  judge  also 
recommended  that  if  the  Georgia 
Medical  Board  alters  or  adds  probation 
terms,  the  Administrator  should  conform 
his  order  to  such  alterations  or 
additions.  Subsequently,  pursuant  to  21 
CFR  1316.66,  Government  counsel  filed 
exceptions  to  the  administrative  law 
judge’s  opinion  and  recommended 
decision.  Respondent's  counsel  filed  a 
response  to  the  Government's 
exceptions. 

On  June  4, 1992,  Judge  Tenney 
transmitted  the  record  of  the 
proceedings,  including  the  Government’s 
exceptions  and  Respondent's  response 
thereto,  to  the  Administrator.  The 
Administrator  has  considered  the  record 
in  its  entirety  and  adopts  the  findings  of 
fact  and  the  conclusions  of  law,  in  part, 
recommended  by  the  administrative  law 
judge,  and  makes  independent 
conclusions  of  his  own.  In  so  doing  the 
Administrator  modifies  the 
recommended  ruling  of  the 
administrative  law  judge.  Pursuant  to  21 
CFR  1316.67,  the  Administrator  issues 
his  final  order  in  the  matter  based  upon 


findings  of  fact  and  conclusions  of  law 
as  set  forth  below. 

The  Administrator  finds  that 
Respondent  overprescribed  and 
overadministered  several  Schedule  II 
controlled  substance  analgesics  to  a 
patient  This  treatment  commenced  in 
1979  and  continued  until  October  of 
1989.  Although  Respondent's  initial 
diagnosis  of  renal  colic  may  have  been 
justified,  numerous  tests  performed  by 
various  hospitals  as  well  as  by 
Respondent  consistently  indicated  that 
such  a  diagnosis  was  incorrect. 

Moreover,  Respondent  was  informed  as 
early  as  1982  that  the  individual  was 
abusing  these  medications.  Therefore, 
the  Administrator  finds  that  the 
prescribing  of  these  Schedule  II 
controlled  substances  was  not  justified 
in  light  of  the  long  duration  and 
frequency  that  they  were  prescribed. 

Based  upon  a  series  of  six  undercover 
visits  conducted  by  an  agent  of  the 
Georgia  Medical  Board  who  posed  as  a 
patient  and  based  upon  Respondent’s 
admission,  the  Administrator  finds  that 
it  was  Respondent's  practice  to  sign 
blank  prescriptions.  Respondent  then 
gave  these  prescriptions  with  his 
signature  to  his  wife,  who  was  not  a 
practitioner  and  who  issued  such 
prescriptions  without  having  the  patient 
examined  by  Respondent 

The  Administrator  also  finds  that  the 
Georgia  Medical  Board,  based  upon  a 
consent  decree  reached  with 
Respondent,  found  that  Respondent  had 
engaged  in  the  practice  of  presigning 
prescriptions  from  1985  until  August  of 
1989  when  a  search  warrant  was  issued 
based  upon  the  aforementioned 
undercover  visits.  The  Georgia  Medical 
Board  did  not  revoke  or  suspend 
Respondent's  medical  license  but  placed 
Respondent  on  probation  for  a  period  of 
three  years.  The  principal  terms 
included  that  Respondent  perform 
community  service;  pay  a  $2,000  fine; 
complete  a  pharmacology  course;  not 
prescribe,  administer,  or  dispense 
Schedule  II  controlled  substances  except 
in  a  hospital  setting  or  in  a  bona  fide, 
life-threatening  situation  and  notify  the 
Georgia  Medical  Board  within  ten  days 
of  such  hospitalization  or  emergency 
action;  and  keep  all  controlled 
substances  that  he  issues  in  triplicate 
and  send  copies  of  such  prescriptions  to 
the  Georgia  Medical  Board  on  a 
quarterly  basis. 

In  evaluating  whether  Respondent's 
continued  registration  by  the  Drug 
Enforcement  Administration  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C.  824(a)(4), 
the  Administrator  considers  the  factors 
enumerated  in  21  U.S.C.  823(f): 
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(1)  The  recommendation  of  the 
appropriate  state  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant’s  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant’s  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

In  determining  whether  a  registrant's 
continued  registration  is  inconsistent 
with  the  public  interest,  the 
Administrator  is  not  required  to  make 
findings  with  respect  to  each  of  the 
factors  listed  above.  Instead, 
Administrator  has  the  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depending  upon  the  facts 
and  circumstances  of  each  case.  See 
David  E.  Trawick,  D.D.S.,  Docket  No. 
88-69,  53  FR  5326  (1988). 

The  administrative  law  judge 
concluded  that  Respondent's  continued 
registration  would  not  be  inconsistent 
with  the  public  interest  as  that  term  is 
used  pursuant  to  21  U.S.C.  823(f).  The 
administrative  law  judge  based  this 
conclusion  particularly  upon  the 
findings  and  recommendation  of  the 
Georgia  Medical  Board  which  placed 
Respondent's  medical  license  on 
probation  for  three  years  as  noted 
above.  The  Georgia  Medical  Board's 
Consent  Order  included  a  finding  of  fact 
that  Respondent  presigned 
prescriptions.  These  findings  of  fact  also 
expressed  “concerns"  about 
Respondent's  office  policies  “with 
respect  to  controlled  substances  and 
non-controlled  prescription  analgesics” 
without  giving  any  more  detail. 

The  administrative  law  judge  made 
findings  that  Respondent  was  not  in 
compliance  with  applicable  Federal  and 
State  law  based  upon  Respondent’s 
overprescribing  controlled  substances  to 
the  individual  and  his  practice  of 
allowing  his  wife  to  issue  his  presigned 
prescriptions  for  controlled  substances. 
The  administrative  law  judge  concluded, 
however,  that  both  fmdings  had 
mitigating  circumstances:  Respondent's 
overprescribing  of  controlled  substances 
to  the  individual  was  based  upon  a 
legitimate  diagnosis  of  renal  colic  and 
the  individual's  apparent  intractable 
pain  and  Respondent  issued  presigned 
prescriptions  under  the  belief  that  such 
a  practice  was  lawful. 

The  Administrator  has  carefully 
reviewed  the  entire  record  and  finds 
that  three  of  the  five  public-interest 
factors  apply.  Respondent’s  experience 


in  dispensing  controlled  substances  is 
poor  based  upon  his  excessive 
prescribing  of  Schedule  II  controlled 
substances  to  the  individual  over  a  ten- 
year  period  under  the  second  factor. 

Pursuant  to  the  fourth  factor,  the 
Administrator  concludes  that 
Respondent  violated  applicable  State 
and  Federal  law  by  his  practice  of  giving 
presigned  prescriptions  to  a  non- 
practitioner  who  in  turn  issued  such 
prescriptions  for  controlled  substances 
to  patients  who  were  not  examined  by 
Respondent.  Although  the 
administrative  law  judge  found  the 
Government  did  not  prove  that 
Respondent  actually  knew  that  such  a 
practice  was  illegal  when  he  issued  such 
prescriptions,  the  Administrator 
concludes  that  Respondent’s  subjective 
knowledge  is  irrelevant.  The  danger  in 
such  a  practice  is  allowing  unauthorized 
persons  to  dispense  controlled 
substances.  In  addition,  the  practice  of 
having  presigned  prescriptions  in  and 
around  the  office  invites  diversion.  Even 
if  Respondent  did  not  know  that  such  a 
practice  was  unlawful  he  should  have 
known.  Respondent,  as  a  registered 
physician  has  a  duty  to  be  informed  of 
the  laws  governing  controlled 
substances.  Yvon  DeSamos,  M.D..  49  FR 
28779  (1984). 

The  Administrator  disagrees  with  the 
administrative  law  judge's  conclusion 
that  the  recommendation  and  probation 
terms  imposed  by  the  Georgia  Medical 
Board  should,  in  effect,  govern  the 
remedy  imposed  by  the  Administrator 
under  the  first  public-interest  factor. 
Although  the  recommendation  of  the 
appropriate  state  licensing  board  is  a 
significant  factor,  it  should  not 
necessarily  be  given  any  greater  weight 
than  the  other  four  factors  under  21 
U.S.C.  823(f).  Indeed,  the  Administrator 
may  revoke  or  suspend  a  registration 
based  upon  one  or  a  combination  of  the 
other  four  factors,  despite  a 
recommendation  of  leniency  or  no 
recommendation  at  all  by  the 
appropriate  state  licensing  authority. 
The  Administrator  concludes  that  the 
administrative  law  judge  put  too  much 
emphasis  on  the  Consent  Order  of  the 
Georgia  Medical  Board. 

The  Administrator  adopts  the 
administrative  law  judge's 
recommendation  but  with  modifications 
based  upon  the  above  findings  of  fact 
and  conclusions.  In  light  of  the  findings 
that  Respondent  overprescribed 
Schedule  II  controlled  substances  to  an 
individual  for  a  ten  year-period  and  that 
he  had  an  unauthorized  person  issue 
prescriptions  presigned  by  Respondent, 
the  Administrator  concludes  that  the 
restrictions  imposed  upon  Respondent 
by  the  Georgia  Medical  Board  must  also 


be  imposed  on  Respondent’s  DEA 
Certificate  of  Registration.  These 
restrictions  include,  but  are  not  limited 
to:  (1)  Respondent  is  prohibited  from 
prescribing,  administering,  or  dispensing 
any  Schedule  II  or  IIN  controlled 
substances  except  in  a  hospital  setting 
or  except  in  a  bona  fide,  life-threatening 
emergency,  in  which  case  such 
emergency  prescription  shall  be 
reported  within  ten  days  to  the  Medical 
Coordinator  of  the  Georgia  Medical 
Board;  and  (2)  Respondent  must  keep  all 
prescriptions,  administrations,  or 
dispensations  of  Schedule  III,  IIIN,  and 
IV  controlled  substances  in  triplicate 
and  give  one  copy  to  the  patient,  place 
one  copy  in  the  patient  file,  and  send 
one  copy  to  the  Georgia  Medical  Board 
every  quarter.  These  restrictions  on 
Respondent's  DEA  Certificate  of 
Registration,  however,  will  not  be 
terminated  earlier  than  June  4, 1994, 
which  is  the  date  that  the  probation 
term  was  to  expire  under  the  Consent 
Order  of  the  Georgia  Medical  Board, 
notwithstanding  that  the  Georgia 
Medical  Board  sees  fit  to  terminate 
Respondent’s  probation  at  an  earlier 
date.  Should  the  Georgia  Medical  Board 
order  that  Respondent’s  probation  be 
extended  beyond  June  4, 1994,  then  such 
extension  shall  be  imposed  on 
Respondent’s  DEA  Certificate  of 
Registration.  In  the  event  that  the 
Georgia  Medical  Board  does  terminate 
any  or  all  of  the  restrictions  prior  to  June 
4, 1994,  any  reports  or  records  that 
Respondent  was  required  to  send  to  the 
Georgia  Medical  Board  in  the  above 
enumerated  conditions  shall  be  sent  to 
the  Drug  Enforcement  Administration, 
Atlanta  Field  Division,  Office  of 
Diversion. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AG1179111, 
previously  issued  to  Walter  S.  Gresham, 
M.D.,  be,  and  it  hereby  is,  continued 
provided  that  Walter  S.  Gresham,  M.D., 
complies  with  the  conditions  imposed  in 
the  Consent  Order  of  June  5, 1991,  by  the 
Composite  State  Board  of  Medical 
Examiners,  State  of  Georgia.  The 
Administrator  further  orders  that  such 
conditions  shall  continue  until  June  4, 
1994,  or  until  such  time  as  the  Composite 
State  Board  of  Medical  Examiners,  State 
of  Georgia,  relieves  Respondent  from 
such  conditions,  whichever  is  later.  The 
Administrator  further  orders  that  if  the 
Composite  State  Board  of  Medical 
Examiners  terminates  Respondent’s 
conditions  before  June  4, 1994. 
Respondent  shall  commence  at  that  time 
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to  send  any  reports  of  emergency 
Schedule  II  and  UN  prescriptions, 
administrations,  or  dispensations  within 
ten  days  of  such  prescribing, 
administering,  or  dispensing  and  copies 
of  any  Schedule  III,  IIIN,  and  IV 
prescriptions  to  the  Drug  Enforcement 
Administration.  The  Administrator 
further  orders  that  any  pending 
applications  for  the  renewal  of  such 
registration,  be,  and  they  hereby  are, 
granted  subject  to  the  limitations 
expressed  herein.  This  order  is  effective 
on  September  24, 1992. 

Dated:  September  18, 1992. 

Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement. 

[FR  Doc.  92-23214  Filed  9-23-92:  8:45  amj 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Cell  Biology;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  Oct.  19,  20,  and  21, 1992; 

8:30  a.m.  to  6  p.m. 

Place:  St.  James  Hotel,  950  24th  Street, 

NW.,  Washington,  DC  20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Eve  Ida  Barak,  Program 
Director  for  Cell  Biology  Program  (Cellular 
Organization),  Room  325,  National  Science 
Foundation,  1800  G  St.  NW.,  Washington,  DC 
20550.  Telephone:  (202)  357-7474. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  proposals  submitted  to  the  Cell 
Biology  Program  of  the  Division  of  Molecular 
&  Cellular  Biosciences  at  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate  research 
proposals  in  the  area  of  Call  Biology  (Cellular 
Organization)  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  September  21, 1992. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  92-23241  Filed  9-23-92;  8:45  am) 
BILLING  CODE  755S-01-M 


Advisory  Committee  for  Chemical  and 
Thermal  Systems;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time :  October  20, 1992;  12  p.m.  to 
5  p.m.  October  21, 1992;  8:30  a  an.  to  5  p.m. 

Place:  Frank  Lloyd  Wright  Room,  The 
American  Institute  of  Architects,  1735  New 
York  Avenuei  NW.,  Washington,  DC  20006. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Henry  A.  McGee,  Jr., 
Division  Director,  Chemical  and  Thermal 
System,  Room  1110,  National  Science 
Foundation,  1800  G  St,  NW..  Washington,  DC 
20550.  Telephone:  (202)  357-9606. 

Minutes:  May  by  obtained  from  the  contact 
person  listed  above. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  the  chemical 
and  thermal  fluid  sciences  components  of  the 
engineering  community. 

Agenda:  The  meeting  will  be  focusing  on 
the  implications  of  the  work  of  the  new 
Commission  on  the  Future  of  the  NSF  and  on 
the  management  of  the  several  initiatives  that 
are  underway  in  the  Chemical  and  Thermal 
Systems  Division. 

Dated:  September  21, 1992. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  92-23231  Filed  9-23-92;  8:45  amj 
BILLING  CODE  7555-0t-M 


Special  Emphasis  Panel  in  Chemistry; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  October  22, 1992;  8  am  to  5 
pm  and  October  23, 1992;  8  am  to  12  pm. 

Place:  Room  543.  National  Science 
Foundation,  1800  G  Street,  NW.,  Washington, 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Richard  L. 
Hilderbrandt,  Program  Director,  1800  G 
Street,  NW..  room  340,  Washington,  DC 
20550.  Telephone:  (202)  357-9826. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Graduate 
Research  Traineeship  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b.(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 


Dated:  September  21, 1992. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  92-23230  Filed  9-23-92;  8:45  am) 

BILLING  CODE  7555-01-1* 


DOE/NSF  Nuclear  Science  Advisory 
Committee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  And  Time:  October  13. 1992. 8  p.m.  to 
10  p.m. 

Place:  Eldorado  Hotel,  Zia  Room,  309  West 
San  Francisco  St.,  Santa  Fe,  NM  87501. 

Type  of  Meeting:  Open. 

Contact  Person:  John  W.  Lightbody, 
Program  Director  for  Nuclear  Physics, 
National  Science  Foundation,  1800  G  Street 
NW.,  Washington,  DC  20550.  Telephone:  (202) 
357-7993. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  the 
National  Science  Foundation  and  the 
Department  of  Energy  on  scientific  priorities 
within  the  field  of  basic  nuclear  science 
research. 

Agenda:  Introduction  of  New  Members — 
Status  of  DOE  and  NSF  Nuclear  Physics 
Programs — Discussion  of  Future  Directions — 
Public  Comments  (Persons  wishing  to  speak 
should  make  arrangements  through  the 
Contact  Person  identified  above.) 

Dated:  September  21, 1992. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  92-23227  Filed  9-23-92;  8:45  amj 
BILLING  CODE  7555-01-M 


Special  Emphasis  Panel  in  Information, 
Robotics  and  Intelligent  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  October  19-21, 1992;  9  a.m. 
to  5:30  p.m. 

Place:  State  Plaza  Hotel,  2117  E.  Street 
NW.,  Washington,  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Laurence  Rosenberg. 
Deputy  Division  Director,  Division  of 
information.  Robotics  and  Intelligent 
Systems,  room  310.  National  Science 
Foundation.  1800  G  Street  NW.,  Washington, 
DC  20550.  Telephone:  (202)  357-9592. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Data  Base 
Expert  Systems  and  Knowledge  Models  and 
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Cognitive  Systems  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  II.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated;  September  21, 1992. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  92-23229  Filed  9-23-92;  8:45  am] 
BILLING  CODE  7555-01-M 


Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR). 

Dates  and  Time:  October  20, 1992;  8:30  am 
to  5  pm;  October  21, 1992;  8:30  am  to  5  pm. 

Place:  The  Conference  and  Training  Center 
at  1110  Vermont  Avenue,  NW.,  rooms  50GB, 

C.  D  and  E,  Washington,  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Robert  J.  Reynik,  Head. 
Office  of  Special  Programs  in  Materials. 
Division  of  Materials  Research,  Room  408, 
National  Science  Foundation,  Washington, 

DC  20550.  Telephone  (202)  357-9791. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
Graduate  Research  Traineeship  proposals. 

Agenda:  Examine  proposals,  reviewers’ 
evaluations,  and  make  award 
recommendations. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C.  552 
b.(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  September  21, 1992. 

M.  Rebecca  Winkler, 

Committee  Management  Office. 

(FR  Doc.  92-23232  Filed  9-23-92;  8:45  am] 
BILLING  CODE  7555-01-M 


Special  Emphasis  Panel  in  Physics; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  Friday,  October  18, 1992; 
8:30  a.m.  to  5  p.m. 


Place:  Room  536,  National  Science 
Foundation,  1800  G  Street  NW.,  Washington, 
DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Rolf  M.  Sinclair, 
Program  Director  for  Cross  Directorate 
Programs,  National  Science  Foundation,  1800 
G  Street  NW„  Washington,  DC  20550. 
Telephone:  (202)  357-7998. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Graduate 
Research  Traineeship  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b{c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  September  21, 1992. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  92-23228  Filed  9-23-92;  8:45  am] 

BILLING  CODE  7555-01-M 


Special  Emphasis  Panel  in  Social  and 
Economic  Sciences;  Notice  Of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  September  28, 1992;  8:30 
a.m.  to  6:00  p.m. 

Place:  Room  500A.  1110  Vermont  Avenue 
NW.,  Washington,  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  N.  John  Castellan, 

Small  Business  Innovation  Research 
Coordinator  (SBIR),  Social  and  Economic 
Science,  Rm.  336,  National  Science 
Foundation,  1800  G  St.  NW.,  Washington,  DC 
20550.  Telephone:  (202)  357-7569. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  included  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Reason  for  Late  Notice:  Difficulty 
arranging  an  appropriate  time  when  all 
members  could  attend. 

Dated:  September  18, 1992. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  92-23117  Filed  9-23-92;  8:45  am] 
BILUNG  CODE  7555-01-M 


Notice  of  Workshop 

The  National  Science  Foundation 
(NSF)  will  hold  a  two  day  meeting  on 
research  in  the  VLSI  CAD  field  on 
October  15  and  16, 1992  at  the  NSF  in 
room  500C,  1110  Vermont  Ave„  NW., 
Washington,  DC. 

The  objective  is  to  derive  from  this 
workshop  information  that  will  aid  the 
MIPS  Division  in  assessing  the  state  of 
research  in  the  field,  and  to  obtain  clear 
notions  about  promising  new  directions 
in  the  field  for  the  next  five  years.  Issues 
to  be  considered  include:  new  design 
styles,  new  technologies,  and  productive 
research  areas.  Sub-fields  to  be 
discussed  include;  theory  &  algorithms, 
synthesis  tools,  CAD  frameworks, 
simulation  &  verification  of  designs, 
manufacturing  test  of  digital  and  mixed 
signal  products. 

Although  the  workshop  will  not 
operate  as  an  advisory  committee,  the 
public  is  invited  to  attend.  Participants 
will  include  individuals  from  the  VLSI 
CAD  research  community  who  are 
innovative  leaders  in  various  sub-fields, 
and  other  leaders  who  have  had  wide 
experience  in  VLSI  CAD  research. 

For  additional  information,  contact  Dr. 
Robert  B.  Grafton,  Program  Director. 
MIPS  Division,  room  414,  National 
Science  Foundation,  1800  G  St.  NW., 
Washington,  DC  20550.  Telephone:  (202) 
357-7853. 

Dated:  September  15, 1992. 

Bernard  Chern, 

Division  Director,  Microelectronic 
Information  Processing  Systems  Division. 

[FR  Doc.  92-23240  Filed  9-23-92;  8:45  am] 
BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  An  Hoc  Subcommittee  on 
Design  Acceptance  Criteria;  Meeting 

The  ACRS  Ad  Hoc  Subcommittee  on 
Design  Acceptance  Criteria  will  hold  a 
meeting  on  October  7, 1992,  in  room  P- 
110,  7920  Norfolk  Avenue,  Bethesda, 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  October  7, 1992 — 8:30 
a.m.  until  the  conclusion  of  business. 

The  Ad  Hoc  Subcommittee  will 
review  SECY-92-299,  “Development  of 
Design  Acceptance  Criteria  (DAC)  for 
the  Advanced  Boiling  Water  Reactor 
(ABWT*)  in  the  areas  of  Instrumentation 
and  Controls  (I&C)  and  Control  Room 
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Design.”  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  nuclear  industry,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman’s  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Elpidio  Igne 
(telephone  301/492-8192)  between  7:30 
a.m.  and  4:15  p.m.  (e.s.t.).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  September  17, 1992. 

Sam  Duraiswamy, 

Chief,  Nuclear  Reactors  Branch. 

[FR  Doc.  92-23107  Filed  9-23-92;  8:45  am] 

BILLING  CODE  7590-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on 
Planning  and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
an,d  Procedures  will  hold  a  meeting  on 
October  7, 1992.  room  P-422,  7920 
Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 


public  attendance,  with  the  exception  of 
a  portion  that  will  be  closed  to  discuss 
the  qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS. 
This  session  will  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5  U.S.C. 
552b(c)(6).  The  purpose  of  this  meeting 
will  be  to  gather  information,  analyze 
relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  October  7, 1992 — 3:00 
p.m.  until  5:30  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities,  practices  and 
procedures  for  conduct  of  Committee 
business,  and  related  matters. 
Qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS  will  also 
be  discussed. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman’s  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516)  between  7:30 
a.m.  and  4:15  p.m.,  EST.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  September  17, 1992. 

Sam  Duraiswamy, 

Chief  Nuclear  Reactors  Branch. 

[FR  Doc.  92-23108  Filed  9-23-92;  8:45  am] 

BILLING  CODE  7590-0 1-M 


Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on 
Maintenance  Practices  and 
Procedures;  Meeting 

The  ACRS  Subcommittee  on 
Maintenance  Practices  and  Procedures 
will  hold  a  meeting  on  October  8, 1992, 
in  Room  P-110,  7920  Norfolk  Avenue, 
Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  October  6, 1992 — 8:30  a.m. 
until  1:00  p.m. 

The  Subcommittee  will  review  the 
draft  Regulatory  Analysis  and  draft 
Regulatory  Guide,  “Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants,”  for  implementation  of  the 
Maintenance  Rule  (10  CFR  50.65).  Also, 
it  will  review  the  NUMARC  document 
93-01,  Revision  2A,  “Industry  Guideline 
for  Monitoring  the  Effectiveness  of 
Maintenance  at  Nuclear  Power  Plants,” 
which  is  endorsed  by  the  NRC  staff  in 
the  draft  Regulatory  Guide.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  nuclear  industry,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman’s  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
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telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Mr.  Herman  Alderman 
(telephone  301/492-7750)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  September  17, 1992. 

Sam  Duraiswamy, 

Chief.  Nuclear  Reactors  Branch. 

[FR  Doc.  92-23109  Filed  9-23-92:  8:45  am] 

BILLING  CODE  7590-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Clearance  of  a  Revised 
Information  Collection,  Form  Rl  34-1 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35).  this  notice 
announces  a  request  for  a  revised 
clearance  of  an  information  collection. 
Form  RI  34-1,  Financial  Resources 
Questionnaire,  collects  detailed 
financial  information  for  use  by  OPM  in 
determining  whether  to  agree  to  waiver, 
compromise,  or  adjustment  of  the 
collection  of  erroneous  payments  from 
the  Civil  Service  Retirement  and 
Disability  Fund. 

Approximately  8,200  forms  are 
completed  annually.  The  form  requires 
approximately  60  minutes  to  complete. 
The  annual  burden  is  8,200  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
26, 1992. 

addresses:  Send  or  deliver  comments 
to — 

Lorraine  E.  Dettman,  Retirement  and 
Insurance  Group,  Operations  Support 
Division,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW., 
room  3349,  Washington,  DC  20415, 
and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  3002, 
Washington.  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION- 
CONTACT:  Mary  Beth  Smith- 
Toomey,  Chief,  Administrative 
Management  Branch  (202)  606-0623. 


U.S.  Office  of  Personnel  Management. 
Douglas  A.  Brook, 

Acting  Director. 

(FR  Doc.  92-23130  Filed  9-23-92;  8:45  am] 

BILLING  CODE  632S-Q1-M 


Request  for  Reclearance  of  Form  Rl 
20-1 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection.  Form  RI  20-1, 
Application  for  Minimum  Annuity,  is 
used  to  determine  if  an  annuitant 
qualifies  for  the  minimum  annuity, 
repealed  under  section  305  of  Public 
Law  99-251  (Federal  Employees  Benefits 
Improvement  Act  of  1988).  Annuitants 
who  were  entitled  to  the  minimum 
annuity  prior  to  the  repeal  date  of 
February  27, 1986  continue  to  receive  the 
minimum  annuity  in  accordance  with 
section  305. 

Approximately  200  RI  20-1  forms  are 
completed  annually.  The  form  requires 
approximately  15  minutes  to  complete. 
The  annual  burden  is  50  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  by  October  26, 1992. 
ADDRESS:  Send  or  deliver  comments 
to — 

Lorraine  E.  Dettman,  Retirement  and 
Insurance  Group,  Operations  Support 
Division  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW., 
room  3349,  Washington,  DC  20415. 
and 

Joseph  Lackey,  OPM  Desk  Officer, 
Officer  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  room  3002  Washington, 
DC  20503 

FOR  FURTHER  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION- 
CONTACT:  Mary  Beth  Smith- 
Toomey,  Chief  Administrative 
Management  Branch  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 
Douglas  A.  Brook, 

Acting  Director. 

[FR  Doc.  92-23133  Filed  9-23-92;  8:45  am] 

BILLING  CODE  6325-01-M 


Excepted  Service 

agency:  Office  of  Personnel 
Management. 


action:  Notice. 


SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  positions  placed  under 
Schedule  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VI. 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sherry  Tumpenoff,  (202)  606-0950. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
213  on  August  14, 1992,  (57  FR  36681). 
Individual  authorities  established  or 
revoked  under  Schedules  A  and  B  and 
established  under  Schedule  C  between 
August  1  and  August  31, 1992,  appear  in 
the  listing  below.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30, 1992,  will  also  be 
published. 

Schedule  A 

The  following  exception  was  revoked: 

Department  of  Defense 

Not  exceed  30  positions  at  grades  6/15 
in  the  Office  of  emergency  Operations 
(OEO).  No  new  appointments  may  be 
made  under  this  authority  after  March 
31, 1993.  Effective  August  13, 1992. 

Schedule  B 

The  following  exception  was 
established: 

Federal  Deposit  Insurance  Corporation 

Temporary  positions  in  the 
Washington,  DC,  headquarters,  offices 
in  the  Resolution  Trust  Corporation 
when  filled  by  individuals  whose 
specialized  experience  in  field  and 
regional  offices  performing  the  work  of 
the  Resolution  Trust  Corporation  under 
Schedule  A  authorities  5  CFR 
§  231.3133(a)  or  (b)  immediately  prior  to 
their  appointment  under  this  authority  is 
needed  by  the  Resolution  Trust 
Corporation  for  more  efficient 
administration  of  its  programs.  Effective 
July  10, 1992. 

Schedule  C 

Arms  Control  and  Disarmament  Agency 

One  policy  Analyst  to  the  Senior 
Policy  Advisor.  Effective  July  9. 1992. 

One  congressional  Affairs  Specialist 
to  the  Director  of  Congressional  Affairs. 
Effective  July  17, 1992. 
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Department  of  Agriculture 

One  Director,  Intergovernmental 
Affairs,  to  the  Director,  Office  of  Public 
Affairs/Press  Secretary.  Effective  July  9, 
1992. 

One  Regional  Director  (Klamath  Falls, 
Oregon)  to  the  Administrator,  Rural 
Development  Administration.  Effective 
July  9, 1992. 

One  Regional  Director  (Aiken,  South 
Carolina)  to  the  Administrator,  Rural 
Development  Administration.  Effective 
July  9, 1992. 

One  Regional  Director  (St.  Joseph, 
Missouri)  to  the  Administrator,  Rural 
Development  Administration.  Effective 
July  9. 1992. 

One  Confidential  Assistant  to  the 
Administrator,  Human  Nutrition 
Information  Service.  Effective  July  28, 
1992. 

Agency  for  International  Development 

One  Confidential  Assistant  to  the 
Chief  of  Staff.  Effective  July  22, 1992. 

Department  of  Commerce 

One  Special  Assistant  to  the 
counselor  to  the  Secretary  and  Director 
of  Public  Affairs.  Effective  July  6, 1992. 

One  Special  Assistant  to  the  Director 
of  Legislation,  Education,  Outreach  and 
Intergovernmental  Affairs,  National 
Oceanic  and  Atmospheric 
Administration.  Effective  July  17, 1992. 

One  Executive  Assistant  to  the 
secretary  of  Commerce.  Effective  July 

29, 1992. 

One  confidential  Assistant  to  the 
Press  Secretary,  Office  of  Public  Affairs, 
Office  of  the  Secretary.  Effective  July  29, 
1992. 

One  Confidential  Assistant  to  the 
Deputy  Under  Secretary,  U.S.  Travel 
and  Tourism  Administration.  Effective 
July  29, 1992. 

One  Special  Assistant  to  the 
Secretary  of  Commerce.  Effective  July 

29. 1992. 

One  Confidential  Assistant  to  the 
Director  of  the  Executive  Secretariat, 
Office  of  the  Secretary.  Effective  July  29, 
1992. 

One  Special  Assistant  to  the  Under 
Secretary  for  Economic  Affairs, 
Economics  and  Statistics 
Administration.  Effective  July  29, 1992. 

Department  of  Defense 

One  Government  Affairs  Officer  to 
the  Deputy  Assistant  Secretary  of 
Defense  (Drug  Enforcement  Policy). 
Effective  July  10, 1992. 

One  Law  Clerk  to  the  Chief  Judge, 

U.S.  Court  of  Military  Appeals.  Effective 
July  22, 1992. 

One  Law  Clerk  to  the  Judge,  U.S. 
Court  of  Military  Appeals.  Effective  July 

22. 1992. 


One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  of  Defense  (Global 
Affairs),  Office  of  the  Assistant 
Secretary  of  Defense  for  International 
Security  Affairs.  Effective  July  27, 1992. 

Department  of  Energy 

One  Legislative  Affairs  Liaison 
Officer  to  the  Deputy  Assistant 
Secretary  for  House  Liaison,  Office  of 
Congressional  and  Intergovernmental 
Affairs.  Effective  July  10, 1992. 

One  Staff  Assistant  to  the  Principal 
Deputy  Assistant  Secretary,  Office  of 
Conservation  and  Renewable  Energy. 
Effective  July  27, 1992. 

One  Public  Affairs  Specialist  to  the 
Director,  Office  of  Consumer  and  Public 
Liaison,  Office  of  Congressional  and 
Intergovernmental  Affairs.  Effective  July 

28, 1992. 

Department  of  Transportation 

One  Staff  Assistant  to  the  Secretary 
of  Transportation.  Effective  July  6, 1992. 

One  Deputy  Press  Secretary  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  July  27, 1992. 

One  Special  Assistant  for  Scheduling 
and  Advance,  to  the  Secretary  of 
Transportation.  Effective  July  28, 1992. 

One  White  House  Liaison  to  the  Chief 
of  Staff.  Effective  July  29, 1992. 

Department  of  Education 

One  Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Postsecondary 
Education.  Effective  July  8, 1992. 

One  Secretary’s  Regional 
Representative,  Region  IX  (San 
Francisco,  CA),  to  the  Director,  Regional 
Liaison  Staff,  Office  of  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  July  8, 

1992. 

One  Secretary’s  Regional 
Representative,  Region  II  (New  York, 
NY),  to  the  Director,  Regional  Liaison 
Staff,  Office  of  Intergovernmental  and 
Interagency  Affairs.  Effective  July  16, 
1992. 

One  Deputy  to  the  Secretary’s 
Regional  Representative,  Region  III 
(Philadelphia,  PA).  Effective  July  16, 

1992. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs.  Effective  July  17, 
1992. 

One  Secretary’s  Regional 
Representative,  Region  IV  (Atlanta, 

GA),  to  the  Director,  Regional  Liaison 
Staff,  Office  of  Intergovernmental  and 
Interagency  Affairs.  Effective  July  21, 
1992. 

One  Confidential  Assistant  to  the 
Assistant  Secretary,  Office  of 
Intergovernmental  and  Interagency 
Affairs.  Effective  July  27, 1992. 


Federal  Housing  and  Finance  Board 

One  Special  Assistant  to  the  Director 
of  Public  Affairs.  Effective  July  17, 1992. 

Department  of  Health  and  Human 
Services 

One  Special  Assistant  to  the  Principal 
Deputy  Assistant  Secretary  for  Children 
and  Families.  Effective  July  9, 1992. 

Department  of  Housing  and  Urban 
Development 

One  Deputy  to  the  Assistant  Secretary 
for  Policy  Development  and  Research. 
Effective  July  6, 1992. 

One  Special  Assistant  to  the 
Secretary  of  Housing  and  Urban 
Development.  Effective  July  10, 1992. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Policy 
Development  and  Research.  Effective 
July  10, 1992. 

One  Deputy  Assistant  Secretary  for 
Intergovernmental  Relations  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Relations. 
Effective  July  22, 1992. 

One  Senior  Adviser  for  Legislative 
and  Community  Outreach  to  the 
Assistant  Secretary,  Office  of 
Congressional  and  Intergovernmental 
Relations.  Effective  July  23, 1992. 

On  Staff  Assistant  (Typing)  to  the 
Chief  of  Staff,  Office  of  the  Secretary. 
Effective  July  27, 1992. 

Inter- American  Foundation 

One  Counselor  to  the  President. 
Effective  July  27, 1992. 

Department  of  the  Interior 

One  Supervisory  Public  Affairs 
specialist  (Chief,  Division  of  Public 
Affairs),  to  the  Director,  Bureau  of  Land 
Management.  Effective  July  22, 1992. 

One  Special  Assistant  to  the  Director, 
Minerals  Management  Service.  Effective 
July  22, 1992. 

Department  of  Justice 

One  Public  Affairs  Specialist  to  the 
Deputy  Director  for  Communications, 
Office  of  Public  Affairs,  Office  of  Policy 
and  Communications.  Effective  July  6, 
1992. 

One  Staff  Assistant  to  the  Deputy 
Director  for  Communications,  Office  of 
Policy  and  Communications.  Effective 
July  6, 1992. 

One  Confidential  Assistant  to  the 
Deputy  Attorney  General.  Effective  July 

23, 1992. 

One  Public  Affairs  Specialist  to  the 
Deputy  Director  for  Communications, 
Office  of  Public  Affairs,  Office  of  Policy 
and  Communications.  Effective  July  23, 
1992. 
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Department  of  Labor 

One  Special  Assistant  to  the  Assistant 
Secretary,  Pension  and  Welfare  Benefits 
Administration.  Effective  July  22, 1992. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Employment 
Standards  Administration.  Effective  July 
29. 1992. 

Office  of  Management  and  Budget 

One  Special  Assistant  to  the 
Associate  Director  for  Legislative 
Affairs.  Effective  July  9, 1992. 

Office  of  National  Drug  Control  Policy 

One  Confidential  Assistant  to  the 
Special  Assistant  to  the  Director. 
Effective  July  22, 1992. 

Office  of  Personnel  Management 

One  Confidential  Assistant  to  the 
Director.  Effective  July  30, 1992. 

One  Special  Assistant  to  the  Chief  of 
Staff.  Office  of  the  Director.  Effective 
July  30. 1992 

Small  Business  Administration 

One  Special  Assistant  to  the  Regional 
Administrator.  Effective  July  27, 1992. 

Department  of  State 

One  Secretary  (Typing)  to  the 
Principal  Deputy  Assistant  Secretary, 
Office  of  Legislative  Affairs.  Effective 
July  27, 1992. 

United  States  Tax  Court 

One  Trial  Clerk  to  the  Judge.  Effective 
July  22, 1992. 

Department  of  the  Treasury 

One  Special  Assistant  to  the  Under 
Secretary  of  the  Treasury  for  Finance. 
Effective  July  2, 1922. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  (Legislative  Affairs). 
Effective  July  20, 1992. 

One  Special  Assistant  (Public  Affairs) 
to  the  Executive  Director,  U.S.  Savings 
Bonds  Division.  Effective  July  28, 1992. 

United  States  Information  Agency 

One  Special  Assistant  to  the  Director, 
Office  of  Research.  Effective  July  6, 1992. 

One  Director,  Office  of  Program 
Coordination  and  Development,  to  the 
Associate  Director,  Bureau  of  Policy  and 
Programs.  Effective  July  16, 1992. 

One  Special  Assistant  to  the  Director, 
Office  of  Congressional  Liaison. 
Effective  July  17, 1992. 

United  States  Trade  Representative 

One  Confidential  Secretary  to  the 
Chief  of  Staff.  Effective  July  6, 1992. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954—1958  Comp.,  P.218. 


Office  of  Personnel  Management. 

Douglas  A  Brook, 

Acting  Director. 

(FR  Doc.  92-23138  Filed  9-23-92;  8:45  am] 

BILLING  CODE  6325-0 1-M 


Federal  Prevailing  Rate  Advisory 
Committee  Cancellation  of  Open 
Committee;  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thursday,  September  24. 
1992,  has  been  cancelled. 

Information  on  other  meetings  can  be 
obtained  by  contacting  the  Committee’s 
Secretary,  Office  of  Personnel 
Management,  Federal  Prevailing  Rate 
Advisory  Committee,  room  1340, 1900  E 
Street,  NW.,  Washington,  DC  20415, 
(202)  606-1500. 

Dated;  September  16, 1992. 

Anthony  F.  Ingrassia, 

Chairman.  Federal  Prevailing  Rate  Advisory 
Committee. 

[FR  Doc.  92-23137  Filed  9-23-92;  8:45  am] 

BILLING  CODE  6325-0 1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-16962;  811-5223] 

Caiamos  Investment  Trust;  Application 

September  18. 1992. 

AGENCY:  Securities  and  Exchange 
Commission  (“SECT’  or  “Commission”). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

applicant:  Caiamos  Investment  Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
filing  date:  The  application  was  filed 
on  August  12, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  13, 1992  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
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the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  2001  Spring  Road,  suite  750, 
Oak  Brook,  Illinois  60521. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis,  Staff  Attorney,  at  (202) 
504-2406,  or  Barry-  D.  Miller,  Senior 
Special  Counsel,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  Massachusetts 
business  trust  and  an  open-end 
diversified  management  investment 
company  registered  under  the  Act.  On 
June  30, 1987,  applicant  filed  a 
notification  of  registration  on  Form  N- 
8A  pursuant  to  section  8(a)  of  the  Act. 

On  the  same  date,  applicant  filed  a 
registration  statement  on  Form  N-1A 
under  the  Securities  Act  of  1933.  The 
registration  statement  became  effective 
on  September  1, 1987.  Applicant’s  initial 
public  offering  commenced  shortly 
thereafter. 

2.  On  January  13, 1992,  applicant's 
board  of  trustees  unanimously  approved 
the  Agreement  and  Plan  of 
Reorganization  (the  “Plan”)  providing 
for  the  transfer  on  April  30, 1992  for  all 
the  assets  and  liabilities  of  Caiamos 
Convertible  Income  Fund,  the  sole  series 
of  applicant  (the  “Fund”),  to  the 
Caiamos  Convertible  Fund  (the 
“Successor  Fund"),  a  newly  formed 
series  of  CFS  Investment  Trust,  a 
registered  open-end  management 
investment  company  (“CFS  Trust"),  in 
exchange  for  shares  of  the  Successor 
Fund  (the  "Reorganization”).1 
Applicant’s  shareholders  approved  the 
Plan  at  a  special  meeting  of 
shareholders  held  on  April  21, 1992. 

3.  Pursuant  to  the  Plan,  on  April  30, 
1992,  CFS  Trust  issued  directly  to  each 
shareholder  of  the  Fund  shares  of  the 
Successor  Fund  in  a  number  equal  to  the 
number  of  shares  (including  any 
fractional  share)  of  the  Fund  then  owned 


1  According  to  the  Minutes  of  Meetings  of  Boards 
of  Trustees  dated  January  13, 1992,  the  trustees 
unanimously  determined  in  accordance  with  rule 
17a-8  of  the  Act  that  the  Reorganization  would  be  in 
the  best  interests  of  the  investment  companies,  and 
the  interests  of  the  shareholders  would  not  be 
diluted  by  the  Reorganization. 
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by  such  shareholder,  in  exchange  for 
and  in  cancellation  of  the  shareholder’s 
shares  of  the  Fund  (the  "Exchange”). 
Each  shareholder  of  the  Fund  acquired 
the  same  proportionate  interest  in  the 
Successor  Fund  as  of  the  effective  time 
of  the  Exchange  as  the  shareholder  had 
in  the  Fund  immediately  prior  to  the 
Exchange.  The  Fund’s  statement  of 
assets  and  liabilities  immediately  before 
the  Exchange  is  identical  to  that  of  the 
Successor  Fund  immediately  after  the 
Exchange. 

4.  The  expenses  applicable  to  the 
Exchange,  consisting  of  accounting, 
printing,  administrative,  and  certain 
legal  expenses,  equaled  $21,866.  These 
expenses  were  borne  by  applicant, 
Calamos  Asset  Management,  Inc., 
applicant’s  investment  advisor,  and  CFS 
Trust,  acting  for  the  Successor  Fund  in 
the  amounts  of  $5,368,  $10,250,  and 
$6,248,  respectively. 

5.  As  of  the  time  of  filing  the 
application,  applicant  had  no 
securityholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  presently  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-23235  Filed  9-23-92;  8:45  am) 

BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  IX  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of.  Los  Angeles,  will  hold  a  public 
meeting  at  3  p.m.  on  Wednesday, 
October  14, 1992,  at  the  Hyatt  Airport 
Hotel  (Los  Angeles),  6225  W.  Century 
Boulevard,  Los  Angeles,  California,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Michael  A.  Lee,  District  Director, 
U.S.  Small  Business  Administration,  330 
N.  Brand  Boulevard,  suite  1200  Glendale, 
California  91203,  (213)  894-2977. 


Dated:  September  15, 1992. 

Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Council 

[FR  Doc.  92-23147  Filed  9-23-92;  8:45  am] 
BILUNG  CODE  8025-01-M 


Region  IX  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  San  Diego,  will  hold  a  public  meeting 
at  8  a.m.  Friday,  October  2, 1992,  in  the 
Federal  Building,  880  Front  Street,  room 
2-S-14,  San  Diego,  California,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  George  P.  Chandler,  Jr.,  District 
Director,  U.S.  Small  Business 
Administration,  880  Front  Street,  suite  4- 
S-29,  San  Diego,  California  92188,  (619) 
557-7252. 

Dated:  September  17, 1992. 

Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

[FR  Doc.  92-23148  Filed  9-23-92;  8:45  am) 

BILLING  CODE  8025-01-M 


Region  I  Advisory  Council;  Public 
Meeting;  CT 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Hartford,  will  hold  a  public  meeting 
at  8:30  a.m.  on  Monday,  October  26, 

1992,  at  the  Days  Inn,  900  East  Main 
Street,  Meriden,  Connecticut,  to  ftiscuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Sandro  Goretti,  Acting  District  Director, 
U.S.  Small  Business  Administration,  330 
Main  Street,  Hartford,  Connecticut 
06106,  (203)  240-4670. 

Dated:  September  16, 1992. 

Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

[FR  Doc.  92-23144  Filed  9-23-92;  8:45  am] 
BILLING  CODE  8025-01-M 


Region  V  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  V  Advisory 
Council,  located  in  the  geographical  area 


of  Indianapolis,  will  hold  a  public 
meeting  at  9:30  a.m.  on  Wednesday, 
October  14, 1992  at  the  North  Meridian 
Inn,  1530  North  Meridian  Street, 
Indianapolis,  Indiana,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Robert  D.  General,  District  Director, 
U.S.  Small  Business  Administration,  429 
North  Pennsylvania  Street,  Suite  100, 
Indianapolis,  Indiana  46204-1873,  (317) 
226-7275. 

Dated:  September  18, 1992. 

Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

[FR  Doc.  92-23145  Filed  9-23-92;  8:45  am] 

BILUNG  COOE  8025-01-M 


Region  II  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  II  Advisory 
Council,  located  in  the  geographical  area 
of  Buffalo,  will  hold  a  public  meeting  at 
2  p.m.  on  Wednesday,  October  21, 1992 
at  the  9th  floor  board  room  of  the  Fleet 
Bank,  10  Fountain  Plaza,  Buffalo,  New 
York,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Franklin  J.  Sciortino,  District 
Director,  U.S.  Small  Business 
Administration,  room  1311,  111  West 
Huron  Street,  Buffalo,  New  York  14202, 
(716)  846-4301. 

Dated:  September  18, 1992. 

Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

[FR  Doc.  92-23149  Filed  9-23-92;  8:45  am] 

BILUNG  COOE  8025-01-M 


Region  V  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Cleveland,  will  hold  a  public  meeting 
from  9  a.m.-12  noon,  Friday,  October  9, 
1992,  at  the  AJC  Federal  Office  Building, 
1240  East  Ninth  Street  room  769, 
Cleveland,  Ohio,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Norma  M.  Nelson,  District  Director,  U.S. 
Small  Business  Administration,  1240 
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East  Ninth  Street,  room  317,  Cleveland 
Ohio  44199-2095,  (216)  522-4180. 

Dated:  September  16, 1992. 

Dorothy  A.  Overal, 

Acting  Assistant  Administrator.  Office  of 
Advisory  Councils. 

(FR  Doc.  92-23146  Filed  9-23-92;  8:45  am] 

BILUNG  CODE  8025-01-M 

Region  I  Advisory  Council;  Public 
Meeting;  VT 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Montpelier,  will  hold  a  public  meeting 
at  10:30  a.m.  on  Tuesday,  September  29, 
1992  at  the  Vermont  Chamber  of 
Commerce,  Granger  Road,  Berlin. 
Vermont,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  other  present. 

For  further  information,  write  or  call 
Mr.  Kenneth  A.  Silvia,  District  Director, 
U.S.  Small  Business  Administration, 
Federal  Building,  87  State  Street,  P.O. 

Box  605,  Montpelier,  Vermont  05601, 

(802)  828-4422. 

Dated:  September  15, 1992. 

Dorothy  A.  Overal, 

Acting  Assistant  Administrator.  Office  of 
Advisory  Councils. 

(FR  Doc.  92-23143  Filed  9-23-92;  8:45  am| 
BILLING  CODE  8025-01-M 

DEPARTMENT  OF  STATE 

[Public  Notice  1704] 

Office  of  the  Legal  Adviser; 

Submission  of  Claims  to  the  United 
Nations  Compensation  Commission 

This  notice  concerns  the  procedures 
for  filing  a  claim  against  Iraq  with  the 
United  Nations  Compensation 
Commission  for  losses,  damage  or 
inquiry  suffered  as  a  resuit  of  Iraq's 
illegal  invasion  and  occupation  of 
Kuwait.  It  supplements  Public  Notice 
148  (56  FR  47979,  September  23. 1991). 
Public  Notice  1545  (57  FR  421,  January  6, 
1992),  Public  Notice  1642  (57  FR  28897, 
June  29, 1992),  and  Public  Notice  1655  (57 
FR  31396,  July  15, 1992).  For  further 
information,  and  to  obtain  claim  forms, 
contact  the  Office  of  the  Assistant  Legal 
Adviser  for  International  Claims  and 
Investment  Disputes.  2100  K  Street. 

NW„  suite  402,  Washington.  DC  20037- 
7180.  Telephone  (202)  653-2412. 

The  United  Nations  Compensation 
Commission  has  circulated  “Form  F‘  to 
be  used  in  filing  claims  of  governments 
and  international  organizations  for 
losses  sustained  as  a  result  of  Iraq's 


illegal  invasion  and  occupation  of 
Kuwait.  “Governments"  include  any 
federal  or  state  political  subdivision, 
agency,  ministry,  instrumentality  or 
controlled  entity. 

The  Office  of  the  Assistant  Legal 
Adviser  for  International  Claims  and 
Investment  Disputes  will  work  with 
each  government  agency  wishing  to  file 
a  claim  to  prepare  its  claims  for 
submission  to  the  Compensation 
Commission.  Each  agency  must  provide 
a  detailed  memorandum  outlining  the 
facts  and  legal  basis  for  each  claim.  The 
Office  of  the  Assistant  Legal  Adviser 
will  then  fill  out  the  claim  form  and 
prepare  a  statement  of  the  claim. 

Government  and  international 
organization  claims  will  be  accepted  by 
the  Commission  after  February'  1, 1993. 
Processing  priority  will  be  given  to  those 
claims  received  by  August  1, 1993.  The 
final  deadline  for  the  submission  of 
these  claims  by  Governments  is 
February  1, 1994.  In  order  to  allow 
enough  time  for  preparation  of  each 
claim,  the  Assistant  Legal  Adviser’s 
Office  is  requesting  detailed  memoranda 
and  supporting  documentation  by  March 
1. 1993  if  possible,  and  requiring  its 
submission  no  later  than  September  1. 
1993. 

Dated:  September  16, 1992. 

Ronald ).  Bettauer, 

Assistant  Legal  Adviser  for  International 
Claims  and  Investment  Disputes. 

(FR  Doc.  92-23212  Filed  9-23-92;  8:45  am| 
BILLING  CODE  4710-08-M 

[Public  Notice  No.  1700] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Ocean  Dumping; 
Meeting* 

The  Subcommittee  on  Ocean  Dumping 
of  the  Shipping  Coordinating  Committee 
will  hold  an  open  meeting  on  October 
19, 1992  from  10  a.m.  to  12  noon  to 
obtain  public  comment  on  the  issues  to 
be  addressed  at  the  Fifteenth 
Consultative  Meeting  of  Contracting 
Parties  to  the  London  Dumping 
Convention  (LDC),  which  regulates 
ocean  dumping. 

The  meeting  will  be  held  at  the 
Environmental  Protection  Agency. 
Waterside  Mall,  401  M  Street,  SW.. 
Washington,  DC  20460  in  Conference 
Room  #3  North,  EPA  Conference  Area. 
Interested  members  of  the  public  are 
invited  to  attend,  up  to  the  capacity  of 
the  room. 

For  further  information,  please  contact 
Mr.  John  Lishman  or  Mrs.  Ellen  Delaney, 
Office  of  Wetlands,  Oceans,  and 
Watersheds,  Telephone  202/260-8448. 


Dated:  September  2, 1992. 

Bruce  Carter, 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

(FR  Doc.  92-23211  Filed  9-23-92;  8:45  am| 

BILLING  CODE  4710-07-M 

[Public  Notice  No.  1701] 

Shipping  Coordinating  Committee, 
Councii/Technical  Co-operation  and 
Associated  Bodies;  Meeting 

The  Shipping  Coordinating  Committee 
(SHC)  will  conduct  an  open  meeting  at 
12:30  p.m.  on  Friday,  November  6, 1992, 
in  room  2415,  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW.. 
Washington,  DC  20593  to  finalize 
preparations  for  the  Council,  69th 
Session  and  Technical  Co-Operation 
Committee,  37th  Session  of  the 
International  Maritime  Organization 
(IMO)  which  is  scheduled  for  November 
16-20, 1992,  at  the  IMO  Headquarters  in 
London.  At  the  meeting  the  papers 
received  and  the  draft  US  positions  will 
be  discussed. 

Among  other  things,  the  items  of 
particular  interest  are: 

— Reports  of  the  IMO  Committees  and 
the  Ad  Hoc  Working  Group  on 
Elections  to  the  Council 
— Review  of  the  technical  co-operation 
activities  of  the  Organization 
— Relations  with  United  Nations  and 
other  organizations 

— Administrative  and  financial  matters 
Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing:  Mr. 
Gene  F.  Hammel,  United  States  Coast 
Guard  (G-CI),  room  2114,  2100  Second 
Street,  SW.,  Washington,  DC  20593-0001 
or  by  calling:  (202)  267-2548. 

Dated:  September  9. 1992. 

Geoffrey  Ogden, 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc.  92-23195  Filed  9-23-92;  8:45  am) 

BILLING  CODE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 


Coast  Guard 
[CGD8-92-25] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463;  5  U.S.C.  app.  II)  notice  is 
hereby  given  of  a  meeting  of  the  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee.  The  meeting  will 
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be  held  on  Tuesday,  October  20, 1992,  in 
the  29th  floor  Boardroom  of  the  World 
Trade  Center,  2  Canal  Street,  New 
Orleans,  Louisiana  at  9  a.m.  The  agenda 
for  the  meeting  consists  of  the  following 
items: 

1.  Call  to  order. 

2.  Minutes  of  the  July  14, 1992  meeting. 

3.  Old  Business. 

4.  New  Business. 

5.  Report  from  the  VTS  Subcommittee. 

6.  Adjournment. 

The  purpose  of  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Commander,  Eighth  Coast  Guard 
District  on  navigation  safety  matters 
affecting  this  waterway. 

All  meetings  are  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meetings. 

Additional  information  may  be 
obtained  from  Mr.  M.M.  Ledet,  USCG, 
Recording  Secretary,  Lower  Mississippi 
River  Waterway  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (oan),  room  1209, 
Hale  Boggs  Federal  Building,  501 
Magazine  Street,  New  Orleans,  LA 
70130-3396,  telephone  number  (504)  589- 
4686. 

Dated:  September  15, 1992. 

T.D.  Fisher, 

Captain.  U.S.  Coast  Guard,  Commander.  8th 
Coast  Guard  Dist,  Acting. 

[FR  Doc.  92-23218  Filed  9-23-92;  8.45  am) 

BILLING  CODE  4S10-14-M 


[GD  92-048] 

New  York  Harbor  Traffic  Management 
Advisory  Committee;  Meeting 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  5  U.S.C.  app.  I),  notice  is 
hereby  given  of  a  meeting  of  the  New 
York  Harbor  Traffic  Management 
Advisory  Committee  to  be  held  on 
October  14, 1992,  in  South  Conference 
Room  "B”,  34th  floor.  One  World  Trade 
Center,  New  York,  New  York,  beginning 
at  10  a.m. 

The  agenda  for  this  meeting  of  the 
New  York  Harbor  Traffic  Management 
Advisory  Committee  is  as  follows: 

1.  Introductions. 

2.  Update  of  Marine  Events. 

3.  Update  of  dredging  operations  in 
New  York  harbor. 

4.  Update  on  Vessel  Traffic  Service. 

5.  Update  on  Coast  Guard  regulatory 
initiatives:  Bridge-to-Bridge  Act. 

6.  Bayonne  Bridge  lighting/clearances. 


7.  40  foot  channel  through  the  Kill  Van 
Kull  and  Newark  Bay. 

8.  “P.O.R.T.S.”  update. 

9.  Topics  from  the  floor. 

10.  Review  of  agenda  topics  and 
selection  of  date  for  next  meeting. 

The  New  York  Harbor  Traffic 
Management  Advisory  Committee  has 
been  established  by  Commander,  First 
Coast  Guard  District  to  provide 
information,  consultation,  and  advice 
with  regard  to  port  development, 
maritime  trade,  port  traffic,  and  other 
maritime  interests  in  the  harbor. 

Members  of  the  Committee  serve 
voluntarily  without  compensation  from 
the  Federal  Government. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice  to  the 
Chairperson,  members  of  the  public  may 
make  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  notify  the  Executive 
Director  no  later  than  one  day  before 
the  meeting.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
Committee  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  J.P.  Benvenuto, 
USCG,  Executive  Secretary,  NY  Harbor 
Traffic  Management  Advisory 
Committee,  Vessel  Traffic  Service, 
Building  108,  Governors  Island,  New 
York,  NY  10004-5070;  or  by  calling  (212) 
668-7429. 

Dated:  September  9, 1992. 

R.M.  Larrabee, 

Captain,  U.S.  Coast  Guard,  Captain  of  the  Port 
New  York,  NYHTMAC  Executive  Director. 

[FR  Doc.  92-23216  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4910-U-M 


Federal  Aviation  Administration 

Federal  Interagency  Committee  on 
Noise  (FICON):  Report  and 
Recommendations 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  availability  of  FICON 
report  and  recommendations. 

summary:  At  the  direction  of  the 
Environmental  Protection  Agency  and 
the  Federal  Aviation  Administration,  the 
FICON  was  formed  in  December  1990 
with  a  basic  charter  to  review  specific 
elements  of  the  assessment  of  airport  "< 
noise  impacts  contained  in  documents 
prepared  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA);  to 
review  the  relationship  of  Federal 
Aviation  Regulation  (FAR)  part  1 50  to 
NEPA;  and  to  make  recommendations 
regarding  potential  improvements.  The 
FICON  is  composed  of  representatives 
from  the  Departments  of  Transportation 


(Office  of  the  Secretary  and  the  Federal 
Aviation  Administration),  Defense, 

Justice,  Veterans  Affairs,  Housing  and 
Urban  Development;  the  Environmental 
Protection  Agency;  and  the  Council  on 
Environmental  Quality.  The  FICON  has 
completed  its  charter  and  has  issued  its 
report,  which  contains  technical  findings 
and  conclusions,  and  policy 
recommendations.  This  notice  of  the 
availability  of  the  FICON  report  is  being 
published  separately  by  all  FICON 
member  agencies. 

FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Aviation  Administration,  Office 
of  Environment  and  Energy,  Policy  and 
Regulatory  Division  (AEE-300),  800 
Independence  Avenue,  SW., 

Washington,  DC  20591,  (202)  267-7703. 
SUPPLEMENTARY  INFORMATION: 
Availability  of  FICON  Report 

Any  person  may  obtain  a  copy  of  the 
FICON  report  by  submitting  a  written 
request  to  Spectrum  Sciences  and 
Software,  Inc.,  Code  FAA,  242  Vicki 
Leigh  Road,  Fort  Walton  Beach,  FL 
32547. 

Background 

The  FICON  was  formed  to  review 
Federal  policies  which  are  used  in  the 
assessment  of  airport  noise  impacts.  The 
FICON  review  focused  primarily  on: 

•  The  manner  in  which  noise  impacts 
are  determined,  including  whether 
aircraft  noise  impacts  are  fundamentally 
different  from  other  transportation  noise 
impacts; 

•  The  manner  in  which  noise  impacts 
are  described; 

•  The  extent  of  impacts  outside  of 
Day-Night  Average  A-Weighted  Sound 
Level  (DNL)  65  decibels  (dB)  that  should 
be  reviewed  in  a  National 
Environmental  Policy  Act  (NEPA) 
document; 

•  The  range  of  the  Federal  Aviation 
Administration  (FAA)-controlled 
mitigation  options  (e.g.,  noise  abatement 
and  flight  track  procedures)  analyzed; 
and, 

•  The  relationship  of  the  Federal 
Aviation  Regulation  (FAR)  part  150 
process  to  the  NEPA  process;  including 
ramifications  to  the  NEPA  process  if 
they  are  separate,  and  exploration  of  the 
means  by  which  the  two  processes  can 
be  handled  to  maximize  benefits. 

The  FICON  was  organized  into  three 
subgroups  to  appropriately  focus  on  the 
technical,  legal,  and  policy  issues 
associated  with  the  assessment  of 
airport  noise  impacts.  The  Technical 
Subgroup  was  tasked  to  review  the  body 
of  science  associated  with 
methodologies  and  metrics  for  assessing 
airport  noise  impacts  which  have 
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evolved  since  the  1980  meetings  of  the 
Federal  Interagency  Committee  on 
Urban  Noise  (FICUN).  The  Policy 
Subgroup  was  tasked  to  review  Federal 
policies  which  are  used  in  the 
assessment  of  airport  noise  impacts.  The 
Legal  Subgroup  reviewed  the  legal 
aspects  of  current  and  proposed  Federal 
policies  for  assessing  airport  noise 
impacts.  The  Technical  Subgroup's 
products  were  used  as  a  basis  for  the 
policy  findings,  conclusions,  and 
recommendations  in  the  report. 

FICON  Report  Conclusions 

General 

•  There  are  no  new  descriptors  or 
metrics  of  sufficient  scientific  standing 
to  substitute  for  the  present  DNL 
cumulative  noise  exposure  metric. 

•  The  methodology  employing  DNL  as 
the  noise  exposure  metric  and 
appropriate  dose-relationships 
(primarily  the  Schultz  curve  for  Percent 
Highly  Annoyed,  expressed  as  %HA)  to 
determine  noise  impact  is  considered 
the  proper  one  for  civil  and  military 
aviation  scenarios  in  the  general  vicinity 
of  airports. 

•  Federal  agencies  generally  conduct 
noise  assessments  at  DNL  levels  of  65 
dB.  For  a  variety  of  reasons,  noise 
predictions  and  interpretations  are 
frequently  less  reliable  below  DNL  65 
dB.  DNL  prediction  models  tend  to 
degrade  in  accuracy  at  large  distances 
from  the  airport.  Therefore,  predictions 
of  noise  exposure  and  impact  below 
DNL  65  dB  should  take  the  possibility  of 
such  inaccuracy  into  account. 

•  On  a  case-by-case  basis,  DNL  is 
supplemented  with  other  metrics. 

•  Noise  analysis  is  used  to  address 
impacts  in  the  following  areas:  (1) 

Health  and  welfare,  (2)  environmental 
degradation/impact  and  (3)  land  use 
planning. 

•  Complaints  are  an  inadequate 
indicator  of  the  full  extent  of  noise 
effects  on  a  population. 

Health  and  Welfare 

•  The  dose-effect  relationship,  as 
represented  by  DNL  and  %HA  remains 
the  best  available  approach  for 
analyzing  overall  health  and  welfare 
impacts  for  the  vast  majority  of 
transportation  noise  analysis  situations. 

•  The  10  dB  nighttime  penalty  levied 
against  noise  during  the  10  p.m.  to  7  a.m. 
period  is  specifically  designed  to 
account  for  the  intrusiveness  of  noise 
during  this  period  and  its  potential 
impact  on  sleep.  There  are  no  new  hard 
data  which  would  justify  a  change  in 
this  penalty. 

•  If  supplemental  analysis  for  sleep 
disturbance  is  desired,  use  may  be  made 


of  an  interim  dose-response  model 
developed  by  the  AF  Armstrong 
Laboratories.  Although  this  relationship 
is  described  in  terms  of  Sound  Exposure 
Level  (SEL).  single  event  metrics  are  of 
limited  use  in  predicting  and  interpreting 
cumulative  noise  exposure  impacts. 

•  Annoyance  is  a  summary  measure 
of  the  general  adverse  reaction  of  people 
to  noise  that  causes  speech  interference: 
sleep  disturbance;  desire  for  a  tranquil 
environment:  and  the  inability  to  use  the 
telephone,  radio  or  television 
satisfactorily. 

•  No  definitive  evidence  of  non- 
auditory  health  effects  from  aircraft 
noise  exist,  particularly  below  DNL  70 
dB. 

•  For  supplemental  analysis,  Long- 
Term  Equivalent  Sound  Level  or  Time 
Above  may  be  used  for  analysis  of 
school  and  communications 
requirements  indoors  during  specific 
hours. 

•  Public  health  and  welfare  effects 
below  DNL  60  dB  have  not  been 
established,  but  are  assumed  to 
decrease  according  to  the  decrease  in 
percent  of  people  highly  annoyed. 

Environmental  Degradation /Impact 

•  Under  NEPA,  environmental 
degradation  might  have  to  be  assessed 
around  airports  even  if  there  is  no  clear 
effect  on  public  health  and  welfare. 
Other  criteria  might  be  appropriate. 

•  A  3  dB  increase  in  the  DNL 
environment  represents  a  doubling  of 
sound  energy  and  clearly  is  an  indicator 
of  the  need  for  further  analysis,  although 
smaller  increases  may  indicate  similar 
need.  In  other  words,  the  impact  of  a 
given  incremental  amount  of  change  in 
noise  levels  depends,  in  part,  upon  the 
existing  level  of  the  noise  environment. 

•  Recent  technology  and  software 
advances  in  geographic  information 
systems,  noise  methodology  and  Census 
data  present  an  enhanced  potential  for 
detailed  analysis  of  sound  impacts  on 
population  and  noise-sensitive  areas. 
These  technologies  should  be 
considered  for  use  to  determine  noise 
impacts  of  present  and  proposed 
actions. 

Land  Use  Planning 

•  DNL  represents  the  accepted  noise 
methodology  for  input  to  compatible 
land  use  planning. 

•  For  cumulative  speech  interference, 
Table  3-2  “Effects  of  Noise  on  People" 
contained  in  the  FICON  report,  Volume 
II  (Technical  Report),  provides  a  rough 
approximation  of  both  outdoor  and 
indoor  predicted  speech  interference 
parameters  for  various  levels  of  noise 
exposure  as  measured  in  DNL  for 
residential  land  use  only. 


•  There  is  a  need  for  selective 
updating  of  land-use  compatibility 
guidelines  and  for  enhancing  public 
understanding  of  them  through 
incentives  and  other  programs. 

Education  of  the  Public 

•  Education  of  the  public  should 
concentrate  on  the  following  frequently 
misunderstood  issues: 

•  Environmental  noise  exposure  is 
measured  and  described  most  generally 
by  Day-Night  Average  A-Weighted 
Sound  Level  (DNL).  DNL  should  be 
defined  clearly  and  its  significance  and 
use  explained  clearly. 

•  Relation  of  DNL  to  Percent  Highly 
Annoyed  describes  long-term 
community  response  to  the  overall 
sound  environment  (indices  of  health 
and  welfare  effects). 

•  Although  the  A-weighted  Maximum 
Sound  Level  for  a  single  flyover  is  easily 
understood,  it  is  useful  only  for 
analyzing  short-term  responses. 

•  Every  change  in  the  noise 
environment  does  not  necessarily 
impact  public  health  and  welfare. 

•  Aircraft  noise  predictions  below 
DNL  65dB  can  be  less  accurate  and 
should  be  interpreted  with  caution. 

FICON  Report  Recommendations 

•  Continue  use  of  the  DNL  metric  as 
the  principal  means  for  describing  long 
term  noise  exposure  of  civil  and  military 
aircraft  operations. 

•  Continue  agency  discretion  in  the 
use  of  supplemental  noise  analysis. 

•  Improve  public  understanding  of  the 
DNL,  supplemental  methodologies  and 
aircraft  noise  impacts. 

•  If  screening  analysis  shows  that 
noise-sensitive  areas  that  will  be  at  or 
above  DNL  65  dB  would  have  an 
increase  of  DN:  1.5  dB  or  more,  further 
analysis  should  be  conducted  of  noise 
sensitive  areas  between  DNL  60-65  dB 
having  an  increase  of  DNL  3  dB  or  more 
due  to  the  proposed  airport  noise 
exposure. 

•  If  the  DNL  65  dB  screening  test  calls 
for  further  analysis  between  DNL  60-65 
dB,  agency  mitigation  options  should 
include  noise  sensitive  areas  between 
DNL  60-65  dB  that  are  projected  to  have 
an  increase  of  3  db  or  more  as  a  result  of 
the  proposed  airport  noise  exposure. 

•  If  an  FAA  Part  150  program  is 
included  by  the  FAA  as  a  NEPA 
mitigation  measure,  the  FAA  and  the 
airport  operator  are  responsible  for 
ensuring  the  commitment  is  carried  out 
and  the  part  150  study  scope  conforms 
to  the  NEPA  scope  of  noise  analysis. 

•  Increase  research  (R&D)  on 
methodology  development  and  on  the 
impact  of  aircraft  noise.  To  foster  this,  a 
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standing  Federal  interagency  committee 
should  be  established  to  assist  agencies 
in  providing  adequate  forums  for 
discussions  of  public  and  private  sector 
proposals  identifying  needed  research 
and  in  encouraging  R&D  in  these  areas. 
The  following  initial  R&D  issues  are 
recommended: 

•  Evaluate  potential  modifications  to 
the  1980  FICON  land  use  compatibility 
table  to  improve  its  usefulness  for  both 
routine  land  use  planning  and  planning 
for  noise-sensitive  land  uses. 

•  Continue  research  into  community 
reaction  to  aircraft  noise,  including  sleep 
disturbance,  speech  interference,  and 
non-auditory  health  effects  of  noise. 

•  Investigate  differences  in 
perceptions  of  aircraft  noise,  ground 
transportation  noise  (highways  and 
railroads),  and  general  background 
noise. 

•  Continue  and  expand  research  on 
the  airport  noise  impacts  of  rotary-wing 
operations. 

It  is  the  FICON’s  belief  that  these 
recommendations  will  provide  both 
immediate  and  long-term  improvements 
in  airport  noise  analysis.  Federal 
interagency  encouragement  of  a 
continuing  review  of  airport  noise 
analysis  will  provide  a  forum  to  address 
related  public  concerns. 

While  the  FICON  is  seeking  to 
achieve  improved  uniformity  among 
Federal  agencies  in  airport  noise 
analysis,  it  must  also  recognize  that 
agencies  have  differing  legislative 
mandates  and  operating  environments. 
These  recommendations  should  be 
viewed  as  general  guidance.  Each 
Federal  agency  must  determine  how  it 
can  best  use  this  guidance, 
supplementing  it  as  appropriate  to  meet 
agency  needs,  within  the  framework  of 
the  NEPA  requirements.  The  FICON 
report  neither  addresses  the  adequacy 
of  compliance  with  NEPA  to  date  by  the 
participating  agencies,  attempts  to 
redefine  thresholds  of  significance  of 
impact  under  NEPA,  nor  modifies  the 
NEPA  regulations  or  procedures  of  those 
agencies. 

Public  Review  and  Comment 

Any  person  may  express  his  or  her 
views  on  the  FICON  report  by 
submitting  written  comments  to  the 
Federal  Aviation  Administration,  Office 
of  Environment  and  Energy,  AEE-300, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Since  the 
primary  impact  of  the  report’s 
recommendations  will  be  on  the 
assessment  of  civil  airport  noise  impacts 
for  which  the  FAA  is  responsible,  the 
FAA  is  serving  as  the  focal  point  for  the 
receipt  of  public  comments.  Copies  of 
such  written  responses  will  be  provided 


to  all  agencies  participating  in  FICON. 
All  public  comments  will  be  fully 
considered  and  used  to  facilitate  the 
future  interagency  activities 
recommended  in  this  report. 

The  Federal  Aviation  Administration 
is  reviewing  its  procedures  for 
evaluating  airport  noise  impacts  based 
on  the  report  findings,  conclusions,  and 
recommendations:  and  will  also 
consider  the  comments  to  this  report  in 
conducting  this  review.  Any  resulting 
change  in  procedures  will  be  published 
for  public  comment  prior  to  adoption. 

Issued  in  Washington,  DC,  on  September 
18, 1992. 

Louise  E.  Maillett, 

Director,  Office  of  Environment  and  Energy. 
[FR  Doc.  92-23251  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4S20-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement:  King 
County,  WA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  King  County,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  F.  Morehead,  Federal  Highway 
Administration,  Evergreen  Plaza 
Building,  711  South  Capitol  Way,  Suite 
501,  Olympia,  Washington,  98501, 
Telephone:  (202)  753-2120;  E.R.  Burch, 
State  Design  Engineer,  Washington 
State  Department  of  Transportation, 
Transportation  Building,  Olympia, 
Washington,  98504,  Telephone:  (206) 
753-6141;  or  Ronald  Q.  Anderson, 
District  Administrator,  Washington 
State  Department  of  Transportation, 
District  1, 15700  Dayton  Avenue  North, 
Seattle,  Washington,  98133-9710, 
Telephone  (206)  440-4691. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Washington  State  Department  of 
Transportation  (WSDOT),  King  County, 
Port  of  Seattle,  Municipality  of 
Metropolitan  Seattle  (METRO),  City  of 
SeaTac,  and  City  of  Des  Moines,  will 
prepare  an  EIS  on  a  proposal  to  extend 
State  Route  509  (SR  509)  to  the  south, 
and  to  improve  southerly  access  to 
Seattle-Tacoma  International  Airport 
(South  Access  Road).  The  proposed 
improvement  would  include 
construction  of  a  new  highway  from  SR 
509  at  South  188th  Street,  southerly  to  a 
connection  with  Interstate  5(1-5),  and  a 


new  South  Access  Road.  Improvements 
to  the  corridor  are  considered  necessary 
to  provide  for  the  existing  and  projected 
traffic  demand.  Alternatives  under 
consideration  include:  (1)  Taking  no 
action;  (2)  Alternative  D-2,  which  would 
extend  SR  509  southward  from  South 
188th  Street,  on  existing  WSDOT  right- 
of-way,  to  approximately  South  210th 
Street,  and  then  eastward  connecting  to 
1-5  with  a  new  interchange  at  South 
210th  Street.  An  expressway  connecting 
SR  509  with  the  airport  would  provide 
direct  access  to  and  from  the  south  on  1- 
5;  (3)  Alternative  F-2,  which  would 
extend  SR  509  southward  from  South 
188th  Street,  on  existing  WSDOT  right- 
of-way,  to  approximately  South  216th 
Street,  and  then  southeasterly, 
connecting  to  1-5  at  a  reconstructed  SR 
516  interchange.  An  expressway 
connecting  SR  509  with  the  airport 
would  provide  direct  access  to  and  from 
the  south  on  1-5;  and  (4)  Alternative  1-2, 
which  would  extend  SR  509  southward 
from  South  188th  Street,  on  existing 
WSDOT  right-of-way  to  SR  516,  then 
southerly  on  new  right-of-way, 
connecting  to  1-5  at  a  reconstructed 
South  272nd  Street  interchange.  Also 
included  in  this  alternative  is  a  roadway 
connecting  SR  509  with  1-5  at  a  new 
interchange  at  approximately  South 
210th  Street,  together  with  an 
expressway  connecting  with  the  airport, 
providing  direct  access  to  and  from  the 
south  on  1-5.  Letters  describing  the 
proposed  action  and  soliciting 
comments  will  be  sent  to  the 
appropriate  federal,  state,  and  local 
agencies  as  well  as  citizens  and 
organizations  that  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  A  public 
scoping  meeting  will  be  held  between 
September  and  October  1992.  In 
addition,  a  public  hearing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meeting  and  the 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing.  To 
ensure  that  the  full  range  of  issues 
related  to  this  proposed  project  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
federal  programs  and  activities  apply  to  this 
program.) 
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Issued  on:  September  11, 1992. 

Richard  C.  Kay, 

Area  Engineer,  Olympia,  Washington. 

[FR  Doc.  92-23205  Filed  9-23-92:  8:45  am] 

BILLING  CODE  « 10-22-11 


Federal  Railroad  Administration 
Petition  for  a  Waiver  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
federal  railroad  safety  regulations.  The 
individual  petition  is  described  below, 
including  the  party  seeking  relief,  the 
regulatory  provisions  involved,  the 
nature  of  the  relief  being  requested  and 
the  petitioner’s  arguments  in  favor  of 
relief. 

The  individual  waiver  petition  is  as 
follows: 

Kiamichi  Railroad  Company, 
Incorporated  (Waiver  Petition  Docket 
No.  RST-91-2) 

The  Kiamichi  Railroad  Company,  Inc. 
(KRR),  of  Hugo,  Oklahoma,  requests  a 
waiver  of  compliance  with  §  213.237(a) 
of  FRA’s  Track  Safety  Standards  (49 
CFR  part  213J.  Section  213.237(a) 
requires  that  an  annual  continuous 
search  for  internal  rail  defects  be  made 
on  Class  3  track  over  which  passenger 
trains  operate.  The  maximum  operating 
speed  for  passenger  trains  on  Class  3 
track  is  60  mph.  KRR  operates  its 
occasional  excursion  trains  at  a 
maximum  25  mph  over  certain  Class  3 
tracks.  KRR  is  therefore  requesting  a 
waiver  from  the  requirements  of 
§  213.237(a).  KRR  claims  that  the  cost  to 
meet  this  requirement  would  be 
prohibitive  for  what  is  essentially  a 
public  service  operation. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  comment,  they  should 
notify  FRA,  in  writing,  before  the  end  of 
the  comment  period  and  specify  the 
basis  for  their  request. 

All  communications  concerning  this 
proceeding  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  No.  RST-91-2)  and  must 
be  submitted  in  triplicate  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  Nassif 
Building.  400  Seventh  Street,  SW„ 
Washington,  DC  20590.  Communications 


received  before  November  2, 1992  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  ajn.-5  p.m.)  in  room  8201, 

Nassif  Building,  400  Seventh  Street,  SW„ 
Washington,  DC,  20590. 

Issued  in  Washington,  DC,  on  September 
18, 1992. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety. 
[FR  Doc.  92-23114  Filed  9-23-92;  8:45  am] 

BILUNG  CODE  4910-06-M 


Federal  Transit  Administration 

Environmental  Impact  Statement  on 
the  Extension  of  Light  Rail  Transit  in 
the  South  Sacramento  Corridor, 
Sacramento  County,  CA 

agency:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA),  and  the 
Sacramento  Regional  Transit  District 
(RT)  hereby  give  notice  that  they  intend 
to  prepare  an  Environmental  Impact 
Statement  (EIS)  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  on  the  proposed  extension  of 
light  rail  transit  service  from  the  existing 
light  rail  transit  system  in  the  central 
business  district  of  the  City  of 
Sacramento  to  the  vicinity  of  Elk  Grove 
and  Laguna  in  the  South  Sacramento 
Corridor  (South  Corridor).  The  local  lead 
agency  (RT)  will  ensure  that  the  EIS  also 
satisfies  the  requirements  of  the 
California  Environmental  Quality  Act 
(CEQA)  and  serves  as  the 
Environmental  Impact  Report  (EIR) 
required  by  CEQA.  In  addition  to  the 
Light  Rail  Transit  extension,  the  EIS/EIR 
will  evaluate  the  No-Action  and 
Transportation  System  Management 
(TSM)  alternatives  and  any  new 
alternatives  generated  through  the 
scoping  process.  Scoping  will  be 
accomplished  through  correspondence 
with  interested  persons,  organizations, 
and  federal,  state  and  local  agencies, 
and  through  four  public  meetings. 
dates:  Written  comments  on  the  scope 
of  alternatives  and  impacts  to  be 
considered  must  be  received  by  the 
Sacramento  Regional  Transit  District  by 
October  9, 1992.  Public  scoping  meetings 
will  be  held  on  Wednesday,  September 
30, 1992  at  7  p.m.  at  Valley  High  School; 
Thursday,  October  1, 1992  at  7  p.m.  at 


J.F.  Kennedy  High  School;  Monday, 
October  5, 1992  at  7:30  p.m.  at  Sierra  2 
Community  Center,  Thursday,  October 
8, 1992  at  7  p.m.  at  Kerr  Junior  High 
School. 

ADDRESSES:  Written  comments  on  the 
project  scope  should  be  sent  to  Ms. 

Debra  Jones,  Senior  Planner, 

Sacramento  Regional  Transit  District, 
1400  29th  Street,  P.O.  Box  2110, 
Sacramento,  California  95812-2110. 
Scoping  meetings  will  be  held  at  the 
following  locations: 

1.  September  30, 1992. 

Valley  High  School,  6300  Ehrhardt  Avenue. 
Sacramento,  CA  9S623. 

2.  October  1, 1992. 

J.F.  Kennedy  High  School.  6715  Gloria 
Drive,  Sacramento,  CA  95831. 

3.  October  5, 1992. 

Sierra  2  Community  Center,  2791  24th 
Street,  Sacramento,  CA  95818. 

4.  October  8, 1992. 

Kerr  Junior  High  School,  Elk  Grove  at  Elk 
Grove-Florin  Rds.,  Elk  Grove,  CA  95624. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Horn,  Office  of  Program 
Management  FTA  Region  IX,  211  Main 
Street,  Suite  1160,  San  Francisco,  CA 
94105.  Phone:  (415)  744-3116. 

SUPPLEMENTARY  INFORMATION: 

Scoping 

FTA  and  the  local  lead  agency  invite 
interested  individuals,  organizations, 
and  federal,  state  and  local  agencies  to 
participate  in  defining  the  alternatives 
to  be  evaluated  in  the  EIS/SIR  and 
identifying  any  significant  social, 
economic,  or  environmental  issues 
related  to  the  alternatives.  An 
information  packet  describing  -the 
purpose  of  the  project,  the  proposed 
alternatives,  the  impact  areas  to  be 
evaluated,  the  citizen  involvement 
program,  and  the  preliminary  project 
schedule  is  being  mailed  to  affected 
federal,  state  and  local  agencies  and  to 
interested  parties  on  record.  Others  may 
request  the  scoping  materials  by 
contracting  Debra  Jones  at  the  address 
above  or  by  calling  her  at  (916)  321-2870. 
Scoping  comments  may  be  made 
verbally  at  either  of  the  public  scoping 
meetings  or  in  writing.  See  the  DATES 
and  ADDRESSES  sections  above  for 
locations  and  times.  During  scoping, 
comments  should  focus  on  identifying 
specific  social,  economic  or 
environmental  impacts  to  be  evaluated 
and  suggesting  alternatives  which  are 
less  costly  or  less  environmentally 
damaging  while  achieving  similar  transit 
objectives.  Scoping  is  not  the 
appropriate  time  to  indicate  a 
preference  for  a  particular  alternative. 
Comments  on  preferences  should  be 
communicated  after  the  Draft  EIS/EIR 
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has  been  completed.  If  you  wish  to  be 
placed  on  the  mailing  list  to  receive 
further  information  as  the  project 
develops,  contact  Debra  Jones  as 
previously  described. 

Description  of  Study  Area  and  Project 
Need 

The  South  Sacramento  Corridor  has 
been  defined  as  extending  from 
downtown  Sacramento  south  to  the 
vicinity  of  Elk  Grove  Boulevard  and 
including  the  area  between  the 
Sacramento  River  on  the  west  and 
Stockton  Boulevard  and  the  Southern 
Pacific  Railroad  on  the  east.  The  South 
corridor  is  approximately  13  miles  in 
length.  The  proposed  South  corridor  LRT 
extension  is  proposed  to  provide  transit 
service  and  improve  accessibility 
between  downtown  Sacramento  and  the 
southern  portion  of  the  City  of 
Sacramento  and  unincorporated  areas 
of  Sacramento  County.  The  project 
should  also  improve  transit  accessibility 
between  the  study  area  and  areas  of 
northern  and  eastern  Sacramento 
County  served  by  the  existing  light  rail 
transit  system.  The  project  may  assist  in 
alleviating  regional  air  quality  problems 
by  providing  an  alternative  to  the 
automobile  for  many  trips. 

Alternatives 

The  alternatives  proposed  for 
evaluation  include:  No  Action — defined 
to  include  all  those  transit  service  and 
highway  and  transit  facilities  that  now 
exist  or  that  are  committed  and  will  be 
operational  by  2010;  TSM-Low 
Alternative — defined  to  include  only  a 
modest  expansion  of  transit  services  in 
the  corridor,  planned  Caltrans  freeway 
HOV  lanes  on  1-5,  and  express  bus 
services;  TSM-High  Alternative — in 
which  the  region’s  bus  fleet  would  be 
more  than  doubled  over  the  current  fleet 
of  200  buses,  the  planned  freeway  HOV 
lanes  on  both  1-5  and  Highway  99  would 
be  completed,  express  bus  services 
would  be  expanded,  and  other  bus 
service  improvements  would  be 
implemented  and  supported  by  park- 
and-ride  lots,  direct  access  to  freeway 
HOV  lanes,  transfer  stations,  and  transit 
centers;  Light  Rail  Transit  alternative — 
involving  the  development  of  new  LRT 
service  in  the  South  Corridor  by 
extending  a  line  from  downtown 
Sacramento  south  to  a  terminal(s) 
located  in  the  communities  of  Laguna 
and/or  Elk  Grove  via  one  of  eight 
potential  alternatives  utilizing  either  the 
Meadowview/Southern  Pacific  Railroad 
alignment  art  the  Union  Pacific  Railroad 
alignment.  The  South  Corridor  under  the 
Light  Rail  Transit  alternative  would  also 
be  served  by  a  connecting  bus  system 
providing  access  to  the  stations  along 


the  LRT  line  and  a  comprehensive 
system  of  local  bus  routes  providing 
radial  and  cross-town  service  for  multi- 
destinational  trips. 

Probable  Effects 

FTA  and  the  local  lead  agency  plan  to 
evaluate  in  the  EIS/EIR  all  significant 
social,  economic,  and  environmental 
impacts  of  the  alternatives.  Among  the 
primary  issues  are  the  expected  increase 
in  transit  ridership,  the  capital  outlays 
needed  to  construct  the  project,  the  cost 
of  operating  and  maintaining  the 
facilities  created  by  the  project,  and 
financial  impacts  on  the  funding 
agencies.  Environmental  and  social 
impacts  proposed  for  analysis  include 
land  use  and  neighborhood  impacts, 
traffic  and  parking  impacts  near 
stations,  visual  impacts,  impacts  on 
cultural  resources,  and  noise  and 
vibration  impacts.  Impacts  on  natural 
areas,  rare  and  endangered  species,  air 
and  water  quality,  groundwater,  and 
geologic  forms  will  also  be  covered.  The 
impacts  will  be  evaluated  both  for  the 
construction  period  and  for  the  long¬ 
term  period  of  operation.  Measures  to 
mitigate  significant  adverse  impacts  will 
be  considered. 

FTA  Procedures 

In  accordance  with  the  Federal 
Transit  Act  and  FTA  policy,  the  Draft 
EIS/EIR  will  be  prepared  in  conjunction 
with  an  Alternatives  Analysis,  and  the 
Final  EIS/EIR  in  conjunction  with 
Preliminary  Engineering.  After  its 
publication,  the  Draft  EIS/EIR  will  be 
available  for  public  and  agency  review 
and  comment,  and  a  public  hearing  will 
be  held.  On  the  basis  of  the  Draft  EIS/ 
EIR  and  the  comments  received,  RT  will 
select  a  locally  preferred  alternative  and 
seek  approval  from  FTA  to  continue 
with  Preliminary  Engineering  and 
preparation  of  the  Final  EIR/EIS. 

Issued  on:  September  21, 1992. 

Louis  F.  Mraz,  Jr., 

Western  Area  Director. 

[FR  Doc.  92-23224  Filed  9-23-92;  8:45  am] 
BILLING  CODE  4910-57-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  September  18, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 


submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number.  1557-0153 
Form  Number.  None 
Type  of  Review.  Reinstatement 
Title :  Appraisal  of  Property  Upon 
Transfer  to  Other  Real  Estate  Owned/ 
Instructions  to  Appraiser  (12  CFR 
7.3025) 

Description :  This  recordkeeping 
requirement  affects  any  national  bank 
which  acquires  title  to  or  possession 
of  Other  Real  Estate  Owned.  The 
required  records  substantiate  the 
carrying  value  of  OREO  in  conformity 
with  generally  accepted  accounting 
principles.  This  provides  for  more 
meaningful  bank  financial  statement 
depictions  and  comparisons 
Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations 

Estimated  Number  of  Recordkeepers: 
2,846 

Estimated  Burden  Hours  Per 
Recordkeeper.  28  hours,  54  minutes 
Frequency  of  Response:  Other 
Estimated  Total  Recordkeeping  Burden: 
82,206  hours 

Clearance  Officer.  John  Ference  (202) 
874-4697,  Comptroller  of  the  Currency, 
250  E  Street,  SW.,  Washington,  DC 
20219 

OMB  Reviewer.  Gary  Waxman  (202) 
395-7430,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  92-23222  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4810-33-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  September  17,  1992. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
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addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number  1557-0155 
Form  Number  None 
Type  of  Review:  Reinstatement 
Title:  Payment  of  Dividends  (12  CFR 
5.61(c),  5.61(d)  and  5.62(e)) 

Description:  These  regulations  prescribe 
capital  and  earnings  limitations  on  the 
payment  of  dividends  by  national 
banks.  The  regulations  require  the 
maintenance  of  records  and  the 
submission  of  requests  for  approval  to 
pay  dividends  in  excess  of  certain 
limitations.  The  regulations  are 
necessary  to  bank  safety  and 
soundness 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  192 
Estimated  Burden  Hours  Per 

Respondent /Recordkeeper:  3  hours,  12 
minutes 

Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting / 
Recordkeeping  Burden:  616  hours 
Clearance  Officer  John  Ference  (202) 
874-4697,  Comptroller  of  the  Currency, 
250  E  Street,  SW.,  Washington,  DC 
20219 

OMB  Reviewer:  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  92-23141  Filed  9-23-92;  8:45  am] 

BILLING  CODE  4810-33-M 


Customs  Service 

Application  for  Recordation  of  Trade 
Name:  “Ashley  Furniture  Industries, 
Inc." 

action:  Notice  of  application  for 
recordation  of  trade  name. 

summary:  Application  has  been  filed 
pursuant  to  §  133.12,  Customs 
regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946,  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  “Ashley 
Furniture  Industries,  Inc."  used  by 
Ashley  Furniture  Industries,  Inc.,  a 
corporation  organized  under  the  laws  of 
the  State  of  California,  located  at  350 
Madison  Street,  Arcadia,  Wisconsin 
54612. 


The  application  states  that  the  trade 
name  is  used  in  connection  with 
furniture. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 

DATES:  Comments  must  be  received  on 
or  before  November  23, 1992. 
ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Intellectual  Property  Rights 
Branch.  1301  Constitution  Avenue,  NW., 
(room  2104),  Washington,  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gina  D’Onofrio.  Intellectual  Property 
Rights  Branch,  1301  Constitution 
Avenue.  NW..  Washington,  DC  20229 
(202-566-6956). 

Dated;  September  15, 1992. 

John  F.  Atwood, 

Chief.  Intellectual  Property  Rights  Branch. 
[FR  Doc.  92-23169  Filed  9-23-92;  8:45  am) 
BILLING  CODE  *e  20-02 -N 


Internal  Revenue  Service 

Art  Advisory  Panel;  Closed  Meeting 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  closed  meeting  of  Art 
Advisory  Panel 

summary:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington,  DC. 

DATES:  The  meeting  will  be  held 
October  22  and  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Cardan.  CC:AP:AS:4  901  D 
Street,  SW.,  Washington,  DC  20024. 
Telephone  No.  (202)  401-4128,  (not  a  toll 
free  number). 

Notice  is  hereby  given  pursuant  to 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  (1988),  that 
a  closed  meeting  of  the  Art  Advisory 
Panel  will  be  held  on  October  22  and  23, 
1992,  in  room  116  beginning  at  9:30  a.m., 
Aerospace  Center  Building,  901  D  Street, 
SW.,  Washington.  DC  20024. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  Federal  income,  estate, 
or  gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  section  6103  of  title  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 


Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(cH3).  (4),  (6),  and  (7)  of 
title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this  document 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Shirley  D.  Peterson. 

Commissioner. 

[FR  Doc.  92-23242  Filed  9-23-92;  8:45  am] 

BILUNG  CODE  4S30-91-M 


Office  of  Thrift  Supervision 
[No.  92-3881 
Branch  Closings 

AGENCY:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  Notice  of  proposed  policy  and 
request  for  comment 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  today  publishing 
for  comment  a  proposed  policy  that 
provides  information  and  guidance  with 
regard  to  statutory  requirements  for 
branch  closings.  Those  requirements  are 
contained  in  section  39  of  the  Federal 
Deposit  Insurance  Act.  as  amended  by 
section  228  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991.  The  proposed  policy  also 
discusses  the  need  for  savings 
associations  to  develop  and  implement 
effective  policies  to  minimize  any 
adverse  effect  that  a  branch  closing  may 
have  on  a  savings  association’s 
community,  and  remedies  the  OTS  may 
consider  if  an  association  fails  to 
comply  with  the  statutory  requirements. 
The  full  text  of  the  proposed  policy  is 
provided  in  this  notice. 

The  OTS  will  consider  the  comments 
received  from  the  public  in  evaluating 
whether  changes  to  the  policies  as 
drafted  in  the  proposed  policy  are 
required. 

DATES:  Comments  requested  must  be 
received  on  or  before  November  23. 
1992. 

ADDRESSES:  Send  comments  to: 

Director,  Information  Services,  Office  of 
Public  Affairs,  Office  of  Thrift' 
Supervision,  1700  G  Street,  NW., 
Washington,  DC.  20552,  Attention: 
Docket  No.  92-388.  These  submissions 
may  be  hand  delivered  to  1700  G  Street, 
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NW.  from  9  a.m.  to  5  p.m.  on  business 
days;  they  may  be  sent  by  facsimile 
transmission  to  FAX  Number  (202)  906- 
7753  or  (202)906-5755.  Submissions 
must  be  received  by  5  p.m.  on  the  day 
they  are  due  in  order  to  be  considered 
by  the  OTS.  Late-filed,  misaddressed,  or 
misidentified  submissions  will  not  be 
considered.  Comments  will  be  available 
for  public  inspection  at  1776  G  Street, 
NW„  Street  Level. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  A.  Clark,  Program  Manager, 
Specialized  Programs,  (202)  906-5628; 
Kevin  A.  Corcoran,  Assistant  Chief 
Counsel,  Corporate  and  Securities 
Division,  (202)  906-6062;  or  Jackie 
Durham,  Project  Manager,  Corporate 
Analysis,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  228  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  added  section  39  (codified  at  12 
U.S.C.  1831p)  to  the  Federal  Deposit 
Insurance  Act  (FDI  Act),  effective 
December  19, 1991.  The  law  requires  an 
insured  depository  institution  to: 

•  Submit  notice  of  any  proposed 
branch  closing  to  its  appropriate  Federal 
banking  agency  no  later  than  90  days 
prior  to  the  date  of  the  proposed  closing. 
The  notice  must  include  a  detailed 
statement  of  the  reasons  for  the  decision 
to  close  the  branch  and  statistical  or 
other  information  in  support  of  those 
reasons. 

•  Notify  its  customers  of  the  proposed 
closing.  This  notice  must  be  mailed  to 
the  customers  of  the  branch  proposed  to 
be  closed  at  least  90  days  in  advance  of 
the  proposed  closing.  A  notice  to 
customers  must  also  be  posted  in  a 
conspicuous  manner  on  the  premises  of 
the  branch  proposed  to  be  closed  at 
least  30  days  prior  to  the  proposed 
closing. 

•  Adopt  policies  for  branch  closings. 

An  insured  depository  institution 

means  any  bank  or  savings  association, 
as  defined  in  section  3  of  the  FDI  Act, 
the  deposits  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
(FDIC).  The  term  includes  state  and 
federal  savings  associations. 

Because  the  requirements  of  section 
39  apply  to  all  insured  depository 
institutions,  and  in  order  to  provide  a 
uniform  and  consistent  approach,  the 
Federal  banking  agencies  (Office  of  the 
Comptroller  of  the  Currency,  Board  of 
Governors  of  the  Federal  Reserve 
System,  FDIC,  and  the  OTS)  have 
developed  positions  substantially 
similar  to  those  discussed  in  this 


proposed  policy  statement.  At  the  same 
time,  however,  each  agency  also  has 
existing  rules,  regulations  and  policies 
that  are  affected  by  section  39; 
consequently,  there  may  be  some 
procedural  differences  between  the 
agencies'  policies. 

The  proposed  policies  provide 
guidance  to  address  the  questions  raised 
in  connection  with  the  implementation 
of  section  39,  discuss  the  effect  of  that 
section  on  existing  OTS  regulations,  and 
remind  savings  associations  of  the  need 
to  develop  and  implement  effective 
written  policies  and  procedures  for 
branch  closings. 

Request  for  Comment 

The  OTS  invites  comments  on  all 
aspects  of  its  proposed  policies.  The 
implementation  of  the  statutory 
provisions  raises  a  number  of  issues  that 
generally  involve  questions  of  what 
constitutes  a  “branch”  and  a  “closing". 
Therefore,  commenters  are  specifically 
requested  to  address  the  following 
issues: 

1.  What  is  the  appropriate  definition 
of  "branch”  to  apply  in  connection  with 
a  branch  closing  under  section  39? 

The  law  applies  to  all  "branch" 
closings.  OTS  regulations  (12  CFR 
545.92(a))  define  a  "branch”  as  any 
office  of  a  Federal  savings  association, 
other  than  its  home  office,  agency  office, 
data  processing  or  administrative  office, 
or  a  remote  service  unit.  In  addition  to  a 
traditional  brick  and  mortar  branch, 

OTS  believes  the  law  applies  to  any 
other  type  of  domestic  facility  that 
constitutes  a  branch,  including  a  drive- 
in  facility  and  mobile  branch.  Other 
definitions  could  be  utilized,  e.g.,  the 
definition  of  "domestic  branch" 
contained  in  section  3(o)  of  the  FDI  Act. 
If  this  definition  were  applied,  one  effect 
would  be  to  include  remote  service  units 
(ATMs). 

2.  Should  the  proposed  policy  apply  to 
a  branch  relocation? 

OTS  regulations  (12  CFR  545.95) 
require  a  Federal  savings  association  to 
file  either  an  application  or  a  notice  with 
the  OTS  prior  to  relocating  a  branch 
office,  depending  upon  whether  it 
qualifies  for  expedited  or  standard 
treatment  based  on  its  financial  and 
managerial  strengths,  and  statutory  and 
regulatory  compliance  records.  An 
association  may,  however,  relocate  a 
branch  without  applying  for  approval  if 
the  site  is  within  the  market  and  short- 
distance  relocation  area  (as  defined  in 
12  CFR  545.95(c))  of  the  existing  branch. 

Thus,  prior  approval  is  required  if  the 
effect  of  the  relocation  of  a  branch  from 
one  location  to  another  is  to  establish  a 
new  branch,  but  no  prior  approval  is 
required  if  a  branch  is  relocated  in  the 


immediate  market  area.  The  primary 
distinction  between  the  two 
requirements  is  the  extent  to  which 
financial  services  in  the  community  are, 
or  are  not.  affected  by  the  relocation. 

The  OTS  believes  the  notice 
requirements  in  section  39  are  designed 
to  protect  against  the  adverse  effects  of 
sudden  or  unexpected  branch  closings, 
particularly  in  underserved  or  lower- 
income  communities.  Additionally,  if  the 
branch  is  moved  a  significant  distance 
from  its  present  location,  the  effect  of 
the  relocation  may  be  considered  to  be 
the  functional  equivalent  of  a  closing. 

For  these  reasons  and  to  be  consistent 
with  the  intent  of  existing  regulations, 
the  OTS  therefore  proposes  to  apply 
section  39  to  a  branch  relocation,  unless 
the  relocation  satisfies  the  regulatory 
criteria  for  a  short-distance  relocation  in 
12  CFR  545.95(c).  The  OTS  does  not 
propose  to  apply  section  39  to  closings 
or  consolidations  of  existing  branches 
that  are  within  the  regulatory  criteria  for 
a  short-distance  relocation. 

3.  Should  the  proposed  policy  apply  to 
government-assisted  transactions? 

The  OTS  believes  that  section  39 
applies  to  a  branch  closing  initiated  by 
an  institution,  not  to  situations  where 
the  institution  is  failing  and  the  closing 
is  part  of  the  government’s  resolution 
process.  Interpreting  section  39  as 
applying  to  branches  operated  on  a 
temporary  basis  by  an  acquiror  in  a 
transaction  assisted  by  the  FDIC  or 
Resolution  Trust  Corporation  (RTC) 
would  appear  to  have  results  that  are 
contrary  to  the  statute’s  purpose. 

In  a  typical  situation,  when  an 
acquiror  assumes  some  or  all  of  the 
assets  and  liabilities  of  an  institution 
placed  into  conservatorship  or 
receivership,  it  operates  one  or  more 
branches  temporarily  until  it  decides, 
during  an  option  period  (generally  80- 
180  days),  whether  to  purchase  or  lease 
the  branch,  or  transfer  it  back  to  the 
FDIC  or  RTC.  If  an  acquiror  is  initially 
uncertain  as  to  whether  the  branch  will 
remain  open,  and  if  the  acquiror  is 
required  to  operate  the  branch  for  90 
days  from  the  time  it  decides  to  close 
the  branch,  then  the  acquiror  may 
decide  to  close  the  branch  immediately, 
rather  than  operate  it  on  an  interim 
basis  as  an  accommodation  to  the 
branch’s  customers. 

Accordingly,  the  OTS  believes  that 
section  39  does  not  apply  to  closings  of 
branches  of  an  institution  that  has  been 
placed  in  conservatorship  or 
receivership  by  the  OTS,  so  long  as  the 
branches  are  closed  prior  to  expiration 
of  an  acquiror’s  branch  acquisition 
option  period.  Section  39  would  apply, 
however,  if  the  acquiror  purchases  or 
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leases  a  branch,  but  later  decides  to 
close  the  branch.  Section  39  would  also 
apply  when  an  acquiror  closes  a  branch 
from  its  pre-acquisition  branch  network 
in  a  consolidation  of  offices  acquired  in 
connection  with  an  RTC  acquisition, 
unless  the  distance  between  the  two 
branches  is  so  close  that  it  would  satisfy 
the  applicable  distance  standard  for  a 
short-distance  relocation  pursuant  to  12 
CFR  545.95(c). 

Regardless  of  the  applicability  of 
section  39,  a  savings  association  that 
operates  branches  transferred  from  the 
RTC  or  the  FDIC  on  an  interim  basis 
should,  upon  deciding  not  to 
permanently  acquire  a  branch,  use  its 
best  efforts  to  provide  advance  notice  to 
both  its  customers  and  the  OTS  of  the 
proposed  branch  closing. 

4.  How  can  an  association  best 
identify  the  customers  of  a  branch? 

The  proposed  policy  permits  each 
savings  association  to  determine  which 
of  its  patrons  will  be  identified  as 
customers  of  a  particular  branch.  The 
proposed  policy  requires  a  good  faith 
determination  based  on  a  reasonable 
method  developed  by  the  association  to 
allocate  a  customer  to  a  branch.  One 
example  of  a  reasonable  method  that  an 
association  could  use  is  to  allocate  a 
customer  to  a  branch  based  on  where 
the  customer  opened  his  or  her  deposit 
or  loan  account. 

Proposed  Policy  Statement 

Purpose 

This  policy  statement  provides 
guidance  to  all  savings  associations 
with  respect  to  the  statutory 
requirements  that  each  association 
provide  prior  notice  of  branch  closings 
and  establish  internal  policies  for 
branch  closings. 

Background 

The  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
was  enacted  on  December  19, 1991. 
Section  228  adds  a  new  section  39 
(codified  at  12  U.S.C.  1831p)  to  the 
Federal  Deposit  Insurance  Act  (FDI  Act) 
and  imposes  notice  requirements  on 
insured  depository  institutions  that 
propose  branch  closings.  An  "insured 
depository  institution"  means  any  bank 
or  savings  association,  as  defined  in 
Section  3  of  the  FDI  Act,  the  deposits  of 
which  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  (FDIC). 
The  term  includes  state  and  federal 
savings  associations.  Section  39  became 
effective  on  December  19, 1991. 

The  law  requires  an  insured 
depository  institution  to  submit  a  notice 
of  any  proposed  branch  closing  to  the 
appropriate  Federal  banking  agency  no 


later  than  90  days  prior  to  the  date  of 
the  proposed  branch  closing.  The 
required  notice  must  include  a  detailed 
statement  of  the  reasons  for  the  decision 
to  close  the  branch  and  statistical  or 
other  information  in  support  of  such 
reasons. 

The  law  also  requires  an  insured 
depository  institution  to  notify  its 
customers  of  the  proposed  closing.  The 
institution  must  mail  the  notice  to  the 
customers  of  the  branch  proposed  to  be 
closed  at  least  90  days  prior  to  the 
proposed  closing.  The  institution  must 
also  post  a  notice  to  customets  in  a 
conspicuous  manner  on  the  premises  of 
the  branch  proposed  to  be  closed  at 
least  30  days  prior  to  the  proposed 
closing. 

Additionally,  the  law  requires  each 
insured  depository  institution  to  adopt 
policies  regarding  closings  of  branches 
of  the  institution. 

As  the  Federal  banking  agency  that 
supervises  savings  associations,  the 
OTS  is  charged  with  administering 
section  39  for  those  institutions. 

Applicability 

Under  OTS  regulations,  a  "branch”  is 
defined  as  any  office  of  a  Federal 
savings  association,  other  than  its  home 
office,  agency  office,  data  processing  or 
administrative  office,  or  a  remote 
service  unit  (12  CFR  545.92(a)).  Thus,  in 
addition  to  a  traditional  brick  and 
mortar  branch,  other  types  of  domestic 
facilities  that  constitute  a  branch, 
including  a  drive-in  facility  or  mobile 
branch,  are  covered. 

A  savings  association  must  file  a 
branch  closing  notice  for  a  branch 
closing  that  occurs  in  the  context  of  a 
merger,  consolidation  or  other  form  of 
acquisition,  whether  or  not  such 
transaction  is  subject  to  expedited 
approval  under  the  Bank  Merger  Act  (12 
U.S.C.  1828).  The  parties  to  such  a 
transaction  should  determine  which 
party  will  give  the  notice.  Thus,  for 
example,  the  purchaser  may  give  the 
notice  prior  to  consummation  of  the 
transaction  where  the  purchaser  intends 
to  close  a  branch  following 
consummation,  or  the  seller  may  give 
the  notice  because  it  intends  to  close  a 
branch  at  or  prior  to  consummation.  In 
the  latter  example,  if  the  transaction 
were  to  close  ahead  of  schedule,  the 
purchaser,  if  authorized  by  the  OTS, 
could  operate  the  branch  to  complete 
compliance  with  the  90-day  requirement 
without  the  need  for  an  additional 
notice. 

The  law  does  not  apply  to  a 
temporary  interruption  of  service  caused 
by  an  "Act  of  God"  [e.g.,  fire, 
earthquake)  if  the  savings  association 
plans  to  restore  branching  services  at 


the  site  in  a  timely  manner,  as  the 
association  would  not  have  closed  the 
branch.  The  law  does  apply,  however,  if 
the  association  decided  to  close  or  not 
reopen  the  branch  following  the 
incident.  Although  prior  notice  would 
not  be  possible  in  such  a  case,  the 
association  should  mail  and,  if 
practicable,  post  the  required  notices  to 
customers  and  the  OTS  as  soon  as 
possible  after  the  decision  to  close  the 
branch  has  been  made. 

The  law  does  not  apply  where  a 
branch  undergoes  a  change  in  name, 
location,  or  services  but  continues  to 
meet  the  definition  of  branch  and  serve 
the  same  customers.  Thus,  the  law  does 
not  apply  to: 

•  Mergers,  consolidations,  or  other 
acquisitions,  including  branch  sales,  that 
will  not  result  in  any  branch  closings: 

•  A  change  of  services  at  a  branch  so 
long  as  the  remaining  facility  constitutes 
a  branch,  such  as  where  loan  services 
are  removed  from  a  branch  that  will 
continue  to  offer  deposit  services; 

•  Branches  that  are  closed  at  one 
location  in  connection  with  a  branch 
relocation  that  qualifies  as  a  "short- 
distance”  relocation  pursuant  to  12  CFR 
545.95(c),  or  closings  or  consolidations 
of  existing  branches  that  satisfy  the 
short-distance  criteria;  and 

•  Branch  offices  temporarily  operated 
in  connection  with  government-assisted 
transactions  that  are  closed  prior  to  the 
expiration  of  a  buyer’s  branch 
acquisition  option  period. 

Notice  of  Branch  Closing  to  the  OTS 

The  law  requires  insured  depository 
institutions  to  submit  notice  of  any 
proposed  branch  closing  to  the 
appropriate  Federal  banking  agency  no 
later  than  90  days  prior  to  the  date  of 
the  proposed  branch  closing.  The  law 
requires  that  the  notice  to  the  OTS 
include  the  following: 

•  Identification  of  the  branch  to  be 
closed; 

•  the  proposed  date  of  closing; 

•  a  detailed  statement  of  the  reasons 
for  the  decision  to  close  the  branch;  and 

•  statistical  or  other  information  in 
support  of  such  reasons  consistent  with 
the  association’s  written  policy  for 
branch  closings. 

If  an  association  believes  certain 
information  included  in  the  required 
notice  is  confidential  in  nature,  the 
association  should  prepare  such 
information  separately  and  request 
confidential  treatment.  The  OTS  will 
decide  whether  to  treat  such  information 
confidentially  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
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Notice  of  Branch  Closing  to  Customers 

The  law  requires  an  insured 
depository  institution  that  proposes  to 
close  a  branch  to  provide  notice  of  the 
proposed  closing  to  the  customers  of  the 
branch.  A  customer  of  a  branch  is  a 
patron  of  a  savings  association  who  has 
been  identified  with  a  particular  branch 
by  such  institution  through  use,  in  good 
faith,  of  a  reasonable  method  for 
allocating  customers  to  specific 
branches.  An  association  that  allocates 
customers  to  its  branches  based  on 
where  a  customer  opened  his  or  her 
deposit  or  loan  account  will  be 
presumed  to  have  reasonably  identified 
each  customer  of  a  branch.  An 
association  need  not  change  its 
recordkeeping  system  in  order  to  make  a 
reasonable  determination  of  who  is  a 
customer  of  a  branch.  If  an  association 
cannot  reasonably  identify  the 
customers  of  a  particular  branch  using 
its  current  recordkeeping  system,  it  may 
satisfy  the  requirements  of  section  39  by 
notifying  all  of  its  deposit  and  loan 
customers. 

Under  section  39,  an  association  that 
proposes  to  close  a  branch  must  include 
a  customer  notice  at  least  90  days  in 
advance  of  the  proposed  closing  in  at 
least  one  of  the  regular  account 
statements  mailed  to  customers,  or  in  a 
separate  mailing.  If  the  branch  closing 
occurs  after  the  proposed  date  of 
closing,  no  additional  notice  is  required 
to  be  mailed  to  customers  if  the 
association  acted  in  good  faith  in 
projecting  the  date  for  closing  and  in 
subsequently  delaying  the  closing. 

To  satisfy  the  mailed  customer  notice 
requirements  of  the  law,  the  mailed 
notice  should  include  the  location  of  the 
branch  to  be  closed,  the  proposed  date 
of  closing,  and  either  identify  where 
customers  may  obtain  service  following 
the  closing  date  or  provide  a  telephone 
number  for  customers  to  call  to 
determine  such  alternative  sites. 

Under  the  law,  an  association  also 
must  post  notice  to  branch  customers  in 
a  conspicuous  manner  on  the  branch 
premises  at  least  30  days  prior  to  the 
proposed  closing.  This  notice  should 
state  the  proposed  date  of  closing,  and 
either  identify  where  customers  may 
obtain  service  following  the  closing  date 
or  provide  a  telephone  number  for 
customers  to  call  to  determine  such 
alternative  sites.  An  association  may 
revise  the  notice  to  extend  the  projected 
date  of  closing  without  triggering  a  new 
30-day  notice  period. 

In  some  situations,  an  association,  in 
its  discretion  and  to  expedite 
transactions,  may  mail  and  post  notices 
to  customers  of  proposed  branch 
closings  that  are  contingent  upon  an 
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event  For  example,  in  the  case  of  a 
proposed  merger  or  acquisition,  an 
association  may  notify  customers  of  its 
intent  to  close  a  branch  upon  approval 
by  the  appropriate  Federal  banking 
agency  of  the  proposed  merger  or 
acquisition. 

For  purposes  of  examinations,  an 
association  must  be  able  to  demonstrate 
compliance  with  the  law. 

Policies  for  Branch  closings 

The  law  requires  all  insured 
depository  institutions  to  adopt  policies 
for  branch  closings.  Each  savings 
association  with  one  or  more  branches 
must  adopt  such  a  policy.  If  an 
association  currently  has  no  branches,  it 
must  adopt  a  policy  for  branch  closings 
before  it  establishes  its  first  branch.  The 
policy  should  be  in  writing  and  should 
meet  the  size  and  needs  of  the 
association. 

Closing  a  branch  may  have  adverse 
effects  on  the  community  and  its 
residents,  particularly  low-  and 
moderate-income  neighborhoods.  A 
branch  closing  may  also  affect  local 
economic  development  and 
inconvenience  businesses  and  residents, 
particularly  those  residents  with  limited 
mobility. 

Each  branch  closing  policy  adopted 
pursuant  to  section  39  should  include 
procedures  for  determining  objectively 
which  branch  to  close  and  which 
customers  to  notify,  and  methods  for 
providing  the  notices  required  by  the 
statute. 

As  association  may  also  wish  to 
consider  including  in  its  written  policy 
factors  such  as: 

•  Profits  generated  by  the 
association’s  branch  system  and  the 
profitability  of  the  targeted  branch: 

•  Actions  taken  to  make  the  targeted 
branch  viable:  for  example,  adjusting 
hours,  changing  services,  upgrading 
facilities,  and  increasing  automation; 

•  The  presence  in  the  neighborhood 
of  other  financial  institutions,  and  their 
accessibility  and  services; 

•  Actions  to  advise  the  community  of 
the  planned  branch  closing;  for  example, 
advance  meetings  with  key 
neighborhood  and  political  leaders; 

•  Actions  to  minimize  the  impact  of  a 
branch  closing  on  the  neighborhood;  for 
example,  providing  special  services, 
check  cashing,  and  night  deposits,  and 
providing  additional  services  at  other 
sites; 

•  A  review  and  approval  procedure  to 
arrive  at  a  closing  decision,  including 
the  standards  ( e.g .,  profit  and  loss, 
number  of  customers,  amount  of  deposit 
or  loan  accounts]  used  to  make  the 
decision,  and  appropriate  follow-up 
actions  to  be  taken;  and 


•  Any  other  considerations  the 
association  may  wish  to  include. 

Compliance 

The  OTS  will  examine  for  compliance 
with  section  39  to  determine  whether  an 
association  has  adopted  a  branch 
closing  policy  and  whether  the 
association  provided  the  required 
notices  when  it  closed  a  branch.  If  an 
association  fails  to  comply  with  section 
39,  the  OTS  may  make  adverse  findings 
in  the  CRA  portion  of  an  examination  or 
take  appropriate  enforcement  action, 
including  the  imposition  of  civil  money 
penalties  where  statutory  requirements 
are  not  satisfied. 

During  the  CRA  portion  of  an 
examination,  the  OTS  assesses  an 
association’s  record  of  helping  to  meet 
the  credit  needs  of  its  community. 
Factors  the  OTS  considers  in  making  its 
assessment  include  the  association's 
record  of  opening  and  closing  offices 
and  providing  services  at  such  offices. 
The  reasons  for  closing  a  branch  and  the 
statistical  or  other  information  included 
in  a  branch  closing  notice  submitted  to 
the  OTS  will  be  reviewed  under  these 
assessment  factors  in  the  CRA  portion 
of  an  examination. 

Dated:  August  13, 1992. 

By  the  Office  of  Thrift  Supervision. 

Timothy  Ryan, 

Director. 

[FR  Doc.  92-23221  Filed  9-23-92;  8:45  am] 

BILLING  CODE  6720-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Parliamentary  Exchange  Program  With 
Armenia,  Azerbaijan,  Belarus,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova, 
Russia,  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzbekistan 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice — request  for  proposals. 

summary:  The  Office  of  Citizen 
Exchanges  (E/P)  announces  a  request 
for  proposals  from  not-for-profit 
organizations  to  develop  two-week 
exchange  programs  for  parliamentarians 
from  Armenia,  Azerbaijan,  Belarus, 
Georgia,  Kazakhstan,  Kyrgystan, 
Moldova,  Russia,  Tadjikistan, 
Turkemenistan,  Ukrainse  and 
Uzbekistan.  Delegations  of  up  to  ten 
members  of  the  parliaments  of  these 
countries  will  participate  in  this 
program.  Interested  applicants  are  urged 
to  read  the  complete  Federal  Register 
announcement  before  addressing 
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inquiries  to  the  Office  or  submitting 
their  proposals. 

dates:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  Friday, 
November  20, 1992.  Faxed  documents 
will  not  be  accepted,  nor  will  documents 
postmarked  November  20, 1992,  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  t@ 
ensure  that  proposals  are  received  by 
the  above  deadline.  Grants  should  begin 
after  April  1, 1993. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
'■'Agency,  REF:  Citizen  Exchange: 
Parliamentary  Exchange,  Office  of 
Grants  Management  (E/XE),  Room  357, 
301  4th  Street  SW.,  Washington,  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interested  organizations/institutions 
should  contact  Molly  Raymond,' 
Coordinator  for  Russia/Eurasia 
Programs,  Office  of  Citizen  Exchanges 
(E/P),  room  224,  USIA,  Washington,  DC 
20547  Telephone:  (202)  619-5326,  to 
request  detailed  application  packets 
which  include  award  criteria  additional 
to  this  announcement,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation. 

Overview 

The  program  is  designed  to  give 
delegations  of  parliamentarians  of  the 
countries  of  the  former  Soviet  Union  an 
in-depth  exposure  to  the  workings  of  the 
United  States  Congress  and  to  the 
functioning  of  state  and  local 
governments  in  the  United  States.  Half 
the  time  will  be  spent  in  Washington, 
DC,  the  other  half  in  other  sites  around 
the  United  States. 

Objectives  of  the  Program 

(1)  To  introduce  parliamentarians  to 
the  U.S.  legislative  system,  by  providing 
them  an  opportunity  to  observe  the  day- 
to-day  work  of  US  Members  of  Congress 
in  Washington,  DC  and  in  their  home 
districts. 

(2)  To  provide  an  opportunity  for 
Members  of  Congress  and  visiting 
parliamentarians  to  establish 
professional  and  personal  relationships. 

(3)  To  demonstrate  to  visiting 
parliamentarians  how  American 
legislators  interact  with  their 
constituents,  with  lobbyists,  with  the 
other  branches  of  the  government,  and 
with  their  political  party. 


(4)  To  stress  the  role  of  government  in 
protecting  the  rights  of  individual 
citizens. 

(6)  To  address  such  concepts  as 
conflict  of  interest  and  political 
accountability:  and  to  examine 
American  approaches  to  reaching 
compromise  through  bargaining, 
negotiation  and  other  conflict  resolution 
techniques. 

Participants 

Projects  will  be  designed  for  one- 
country  delegations  of  ten  or  fewer 
members  of  parliament.  Parliamentary 
staff  are  not  eligible  for  the  program. 
Programs  may  be  organized  around  a 
specific  theme  or  may  be  designed  for 
leadership  groups  who  would  use  the 
visit  to  study  the  parliamentary  process, 
legislative  procedure  and  leadership 
issues  on  Capitol  Hill.  Program  design 
may  include  dividing  a  delegation  into 
subgroups  to  examine  specific  thematic 
issues  during  part  of  the  US  program. 

Selection  of  Participants.  US 
organizations  are  expected  to  nominate 
candidates  for  delegations,  with  the 
understanding  that  American  Embassies 
retain  the  final  say  on  the  composition 
of  the  travelling  group.  Guidance  will 
also  be  sought  on  selection  from  the 
joint  leadership  of  Congress  and  the  US 
Department  of  State. 

Preference  will  be  given  to 
parliamentarians  who  have  not  visited 
the  United  States  before.  ' 

English  language  is  not  required  of 
participants.  The  Language  Services 
Division  of  the  Department  of  State  will 
provide  escort/interpreters  as 
necessary. 

Program  Development  Considerations 

Institutions  are  encouraged  to  develop 
proposals  for  more  than  one  delegation. 

The  US  Information  Agency  will  give 
favorable  consideration  to  proposals 
that  demonstrate  two  things:  (1)  In- 
depth,  substantive  knowledge  of  the 
issues  of  concern  to  the  parliaments  of 
these  countries  and  first-hand 
connections  with  these  institutions:  and, 
(2)  the  capacity  to  organize  and  manage 
the  exchange,  both  the  pre-departure 
requirements  in  the  former  Soviet  Union 
and  all  arrangements  in  the  United 
States. 

U.S.  organizers  should  assume  that 
many  parliamentarians  have  little  or  no 
familiarity  with  American  traditions  and 
institutions.  The  first  several  days  of  a 
program  should  consist  of  an 
introductory  overview  of  the  American 
political  process  before  participants 
begin  substantive  meetings  with 
American  political  figures.  Cultural  and 
historical  differences  must  be  taken  into 
account  in  all  aspects  of  program  design. 


Programs  must  be  balanced  and  non¬ 
partisan  and  representative  of  American 
political,  geographic,  and  economic 
diversity.  A  program  will  generally 
consist  of  a  week  of  Washington-based 
programming  and  a  week  of 
programming  outside  the  capital.  This 
second  week  offers  an  opportunity  to 
visit  district  offices  of  Members  of 
Congress  and  to  study  state  legislative 
systems. 

Institutions  should  present  a  detailed 
work  plan  for  each  project,  work  plans 
should  provide  a  time  line  and  describe 
the  design  phase  (contact  with 
parliaments  and  selection  of 
participants,  planning  of  orientation 
programs  and  itineraries,  materials 
development,  selection  of  American 
speakers)  and  implementation  (day-to- 
day  handling  of  logistics  and 
management  of  the  delegation  once  they 
are  here). 

Project  Content 

In  designing  projects,  prospective 
grantee  organizations  may  wish  to 
consider  the  following  ideas: 

a.  Briefings  on  the  history  of  the 
American  Constitutional  system,  the 
Federalist  papers  (available  in  Russian) 
and  the  issues  that  were  addressed 
during  the  Articles  of  the  Confederation 
and  Constitutional  development  periods. 

b.  Separation  of  powers  of  the 
legislative,  judicial  and  executive 
branches  of  the  U.S.  Government  and 
the  US  system  of  checks  and  balances. 

c.  The  relationship,  roles  and 
responsibilities  of  different  levels  of 
government  (local,  state  and  national) 
and  their  interaction  with  one  another. 

d.  Examination  of  how  the  US 
Congress  is  organized  and  operates, 
with  an  emphasis  on  legislative 
procedure,  and  methods  of  drafting  and 
moving  legislation  through  the  system. 

e.  Examination  of  the  Committee  and 
Subcommittee  process  and  their  various 
roles  including  oversight,  legislative 
development,  and  budget. 

f.  Examination  of  various 
congressional  support  services  including 
the  Congressional  Research  Service,  the 
Office  of  Technology  Assessment  and 
the  Congressional  Budget  Office. 

g.  Briefings  and  site  visits  to  study  the 
American  political  party  system, 
election  processes,  campaigns,  opinion 
polling,  campaign  financing  and  fund 
raising,  and  the  role  of  the  media  in  the 
American  political  process. 

h.  Observing  Members  of  Congress  in 
their  home  districts  to  understand 
constituent  relations  and  the  role  of 
citizen  action  groups  and  lobbies. 

i.  Study  of  U.S.  State  legislative 
systems,  committees,  legislative 


Federal  Register  /  Vol.  57,  No.  186  /  Thursday,  September  24,  1992  /  Notices 


44233 


development,  civil  and  political  service 
systems,  and  information  systems. 

Additionally,  parliaments  of  Russia/ 
Eurasia  have  indicated  a  general 
interest  in  the  following  issues: 

(1)  economic  privatization  and  the 
development  of  market  infrastructure 
and  distribution  systems,  (2)  economic 
development  and  entrepreneurship,  (3) 
conversion  of  the  military-industrial 
complex,  (4)  financial  infrastructure 
development  and  banking,  (5) 
environmental  protection  and 
legislation,  (6)  public  and  private 
provision  of  social  services  and  health 
care,  (7)  agricultural  development  and 
food  processing,  (8)  parliamentary 
oversight  of  intelligence  and  internal 
security  organs,  (9)  the  creation  of  new 
educational  institutions,  (10) 
implementation  of  legislation  once 
passed.  Additional  specific  subjects 
have  been  identified  for  certain 
countries  of  the  former  Soviet  Union: 

— Belarus:  (1)  privatization.  (2)  economic 
competition,  (3)  regulation  of  business 
in  the  context  of  free  market 
economies,  (4)  environmental  clean  up 
and  control,  and  (5)  defense 
conversion. 

— Ukraine:  (1)  Legislative  procedure — an 
intensive  program  on  how  a  bill 
becomes  a  law,  from  the  initial 
drafting  stage  through  modification 
and  amendment,  approval  and 
passage,  (2)  the  process  of  policy 
formulation  and  coordination  between 
executive  and  legislative  branch 
positions,  (3)  accountability  in 
government:  an  examination  of 
various  oversight  functions,  such  as 
supreme  court  nominee  hearings  and 
oversight  of  executive  branch; 
likewise,  the  ways  in  which  the 
Congress  itself  is  held  accountable  by 
agencies  of  the  executive  branch;  the 
role  of  the  press  (both  traditional 
i  investigative  journalism  and  C-span) 

I  in  assisting  the  voting  public  in 
|  holding  government  accountable  for 

its  actions. 

R  — Russia:  (1)  relationship  of  government 

legislative  and  regulatory  functions  to 
a  free  press;  (2)  relationship  of 
legislative  initiatives  to  the  work  of 
international  financial  institutions 
(World  Bank,  International  Monetary 
Fund,  etc.) 

— Tadjikistan:  (1)  Drafting  of  anti¬ 
narcotics  trafficking  legislation  and 
laws  regarding  domestic  production/ 
abuse  and  money  laundering,  (2) 
drafting  of  legislation  protecting  civil 
and  human  rights.  (3)  creation  of  an 
j  effective  election  law,  to  include 
election  monitoring. 

|  Funding 

I  Competition  for  USIA  funding  is  keen, 
j  The  selection  of  grantee  institutions  will 


depend  on  program  substance,  cross- 
cultural  sensitivity,  the  applicant’s 
familiarity  with  the  legislative  process, 
both  US  and  foreign,  attention  to 
protocol  considerations,  and  ability  to 
carry  out  the  program  successfully. 

Since  USIA  grant  assistance  constitutes 
only  a  portion  of  total  project  funding, 
proposals  should  list  and  provide 
evidence  of  other  anticipated  sources  of 
financial  and  in-kind  support. 

A  proposal’s  cost-effectiveness — 
including  in-kind  contributions  and 
ability  to  keep  administrative  costs 
low — is  a  major  consideration  in  the 
review  process. 

The  Office  of  Citizen  Exchanges  will 
consider  geographic  distribution  in 
selecting  grantee  institutions  to  ensure 
that  the  overall  program  reaches  most  if 
not  all  of  the  countries  of  Russia/ 

Eurasia. 

Although  no  set  funding  limit  exists, 
proposals  for  less  than  $225,000  will 
receive  preference.  (The  $225,000  range 
is  for  proposals  with  multiple  projects.) 
Organizations  with  less  than  four  years 
of  successful  experience  in  managing 
international  exchange  programs  are 
limited  to  grants  of  $60,000.  Grantee 
institutions  should  be  aware  that  many 
delegations  have  protocol  requirements, 
including  photo-opportunities  with 
Congressional  leaders  and  receptions. 
USIA  funding  cannot  cover  the  costs  of 
receptions  beyond  the  per  diem 
expenditures  for  the  foreign 
participants.  Consequently,  grantee 
institutions  should  make  efforts  to  cost- 
share  these  events  through  other  funding 
sources. 

The  following  program  and 
administrative  items  are  eligible  for 
consideration  for  funding: 

1.  International  and  domestic  air 
fares;  transit  costs;  ground 
transportation  costs; 

2.  Per  diem.  Organizations  should  use 
the  published  federal  per  diem  rates  for 
individual  American  cities  for  foreign 
participants  and  accompanying  staff. 

3.  Escort-Interpreters.  Interpretation 
for  delegations  is  provided  by  the  State 
Department’s  Language  Services 
Division.  USIA  grants  do  not  pay  for 
foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
Grant  proposals  budgets  should  contain 
a  flat  $140/day  per  diem  for  each  State 
Department  interpreter,  as  well  as 
home-program-home  air  transportation 
of  $400  per  interpreter  and  any  US  travel 
expenses  during  the  program  itself. 
Salary  expenses  are  covered  centrally 
and  are  not  part  of  a  grantee’s  budget 
proposal. 

4.  Book  and  Cultural  allowances. 
Participants  and  the  escort  interpreters 
are  entitled  to  a  one-time  book 


allowance  payment  of  approximately 
$200  and  a  cultural  allowance  of  $150 
per  person.  Accompanying  staff  do  not 
get  these  benefits. 

5.  Consultants.  Consultants  may  be 
used  to  provide  specialized  expertise  or 
to  make  presentations.  Daily  honoraria 
generally  do  not  exceed  $250/day. 
Subcontracting  organizations  may  also 
be  used.  The  written  agreement  between 
the  prospective  grantee  and 
subcontractor  must  be  included  in  the 
proposal. 

6.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants. 

7.  Room  rental,  generally  not  to 
exceed  $250/ day. 

8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $15-20  for  a 
lunch  and  $20-30  for  a  dinner.  Number 
of  invited  guests  may  not  exceed 
number  of  participants  by  more  than  a 
factor  of  two.  This  includes  room  rental 
if  applicable. 

9.  Administrative  costs.  USLA-funded 
administrative  costs  are  limited  to 
twenty-two  (22%)  percent  of  the  total 
funds  requested  from  USIA. 
Administrative  costs  are  defined  as 
salaries,  benefits,  other  direct  and 
indirect  costs  incurred  in  the  United 
States.  Overseas  administrative  costs — 
such  as  compensation  of  an  employee  in 
an  overseas  office — are  not  counted  in 
this  22%  limit.  Important  note  for 
universities:  The  U.S.  Information 
Agency's  Bureau  of  Educational  and 
Cultural  Affairs  defines  American 
faculty  salaries  as  an  administrative 
expenses,  regardless  of  how  the  faculty 
time  is  to  used. 

Application  Requirements 

Proposals  must  be  structured  in  the 
following  way: 

1.  An  executive  summary,  not  to 
exceed  one  page  single-spaced, 
describing  the  goals  of  the  program,  the 
institutions  and  major  personalities 
involved,  an  outline  of  what  will  take 
place,  and  the  timing  of  the  program. 

2.  A  narrative  section  (20  double¬ 
spaced  pages  or  less)  showing  the 
intellectual  rationale  of  the  program, 
how  the  program  will  accomplish  its 
goals  and  how  it  relates  to  USIA’s 
mission  to  increase  mutual 
understanding  between  the  people  of  the 
United  States  and  of  other  societies. 

This  section  should  include  a  concise 
description  of  the  project’s  work  plan, 
spelling  out  program  schedules,  thematic 
agenda,  and  proposed  itineraries. 
Participant  selection  should  be 
discussed  in  detail.  This  section  should 
conclude  with  a  discussion  of  any 
follow-up  activities  planned;  how  the 
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organization  intends  to  evaluate  the 
project;  and  what  groups,  beyond  the 
direct  participants,  will  benefit  from  the 
project. 

3.  A  detailed  three-column  budget.  See 
application  package. 

4.  Resumes  (not  to  exceed  two  pages 
each)  for  key  personnel. 

5.  Confirmation  letters  from  American 
and  foreign  co-sponsors  noting  their 
intention  to  participate  in  the  program 
will  enhance  an  institution's  submission. 

6.  USIA  compliance  forms,  furnished 
with  the  application  package,  bust  be 
submitted  with  the  proposal. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  Proposals  are  reviewed  by  USIS 
posts  and  by  USIA's  Office  of  European 
Affairs  and  the  contracts  office. 
Proposals  may  also  be  reviewed  by  the 
Agency’s  Office  of  the  General  Counsel. 

Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  USIA’s  contracting  officer. 
The  award  of  any  grant  is  subject  to  the 
availability  of  funds. 

The  Government  reserves  the  right  to 
reject  any  or  all  applications  received. 
USIA  will  not  pay  for  design  and 
development  costs  associated  with 
submitting  a  proposal.  Applications  are 
submitted  at  the  risk  of  the  applicant; 
should  circumstances  prevent  a  ward  of 
a  grant,  all  preparation  and  submission 
costs  are  at  the  applicant's  expense. 

USIA  will  not  award  funds  for 
activities  conducted  prior  to  the  actual 
grant  award. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  the  following  criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  originality,  substance, 
rigor,  and  relevance  to  Agency  mission. 
They  should  demonstrate  the  matching 
of  U.S.  resources  to  a  clearly  defined 
need. 

2.  Institution  Reputation/ Ability 
Evaluations:  Institutional  grant 
recipients  should  demonstrate  potential 
for  program  excellence  and/or  track 
record  of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA’s  Office  of 
Contracts  (M/KG).  Relevant  evaluation 


results  of  previous  projects  are  part  of 
this  assessment. 

3.  Project  Personnel:  Personnel’s 
thematic  and  logistical  expertise  should 
be  relevant  to  the  proposed  program. 
Resumes  should  be  relevant  to  the 
specific  proposal  and  no  longer  than  two 
pages  each. 

4.  Program  Planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substance  and  logistical 
capacity. 

5.  Thematic  Expertise:  Proposal 
should  demonstrate  expertise  in  the 
subject  area. 

6.  Cross-Cultural  Sensitivity/Area 
Expertise:  Evidence  of  sensitivity  to 
historical,  linguistic,  and  other  cross- 
cultural  factors;  relevant  knowledge  of 
geographic  area. 

7.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposal  should  clearly  demonstrate 
how  the  grantee  institution  will  meet  the 
program’s  objectives. 

8.  Multiplier  Effect:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  ties. 

9.  Cost-Effectiveness:  The  overhead 
and  administrative  components  should 
be  kept  as  low  as  possible.  All  other 
items  should  be  necessary  and 
appropriate  to  achieve  the  program’s 
objectives. 

10.  Cost-Sharing:  Proposal  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institution  direct  funding  contributions. 

11.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
exchange  activity  (without  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

12.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity’s  success. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  an  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 


Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
February  1, 1993.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  September  17, 1992. 

)ames  Hogan, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 

(FR  Doc.  92-23048  Filed  9-23-92;  8:45  am) 
BILLING  CODE  S230-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determination  Regarding  Application 
of  the  Agreement  on  Government 
Procurement  and  Waiver  of 
Discriminatory  Purchasing 
Requirements 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Determination  of  application  of 
the  agreement  on  Government 
procurement  and  waiver  of 
discriminatory  purchasing  requirements. 

In  conformity  with  the  provisions  of 
Sections  301  and  302  of  the  Trade 
Agreements  Act  of  1979,  as  amended 
(“the  ACT’),  and  pursuant  to  Executive 
Order  12260,  as  amended,  I  hereby 
determine  that  Spain,  Greece,  and 
Liechtenstein  have  become  Parties  to 
the  Agreement  on  Government 
Procurement  (the  “Agreement"),  and 
will  provide  appropriate  reciprocal 
competitive  government  procurement 
opportunities  to  United  States  products 
and  suppliers  of  such  products. 

Spain  and  Greece  have  fully 
implemented  obligations  of  the 
Agreement  through  submission  of 
satisfactory  entity  lists  to  the  Agreement 
Committee  in  Geneva  and  through  their 
adoption  of  relevant  European 
Community  procurement  directives. 
Liechtenstein  had  already  assumed 
obligations  of  the  Agreement  because  it 
is  part  of  the  customs  territory  of 
Switzerland,  which  is  already  a  Party  to 
the  Agreement,  and  Switzerland 
recently  amended  its  entity  list  to  the 
Agreement  to  include  the  Government  of 
the  Principality  of  Liechtenstein. 

In  accordance  with  section  301(b)(1) 
of  the  Act,  I  designate  Spain,  Greece, 
and  Liechtenstein  for  purposes  of 
section  301(a)  of  the  Act.  With  respect  to 
eligible  products  (as  defined  in  section 
308(4)  of  the  Act)  of  Spain,  Greece  and 
Liechtenstein,  and  suppliers  of  such 
products,  the  application  of  any  law, 
regulation,  procedure,  or  practice 
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regarding  government  procurement  that 
would,  if  applied  to  such  products  and 
suppliers,  result  in  treatment  less 
favorable  than  that  accorded: 

(A)  To  United  States  products  and 
suppliers  of  such  products;  or 

(B)  To  eligible  products  of  another 
foreign  country  or  instrumentality  which 
is  a  Party  to  the  Agreement  and 
suppliers  of  such  products,  shall  be 
waived. 


This  waiver  shall  be  applied  by  all 
Executive  agencies  listed  in  the  Annex 
to  Executive  Order  12260,  as  amended, 
in  consultation  with,  and,  when  deemed 
necessary,  at  the  direction  of,  the  Trade 
Representative. 

I  have  informed  the  relevant  U.S. 
procurement  authorities  of  this  decision 
and  requested  that  they  make  the 
necessary  changes  to  U.S.  procurement 
regulations  as  expeditiously  as  possible 
in  order  to  implement  this  decision.  This 


decision  shall  become  effective  on  the 
date  of  amendment  of  the  applicable 
regulations. 

The  designations  and  waiver  noted 
above  are  subject  to  modification  or 
withdrawal  by  the  Trade 
Representative. 

Carla  A.  Hills, 

United  States  Trade  Representative. 

[FR  Doc.  92-23185  Filed  9-23-92;  8:45  am) 
BILLING  CODE  3190-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 
DATE  AND  TIME:  Tuesday,  September  29, 
1992, 10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

5  437g. 

Audits  conducted  pursuant  to  2  U.S.C.  §  437g, 
§  438(b),  and  Title  28,  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee 

“FEDERAL  REGISTER”  NUMBER:  92-22001. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Wednesday,  September  30, 1992, 10:00 
a.m..  Meeting  Open  to  the  Public. 

The  Jackson  for  President  '88  Committee — , 
Oral  Presentation  is  being  postponed. 


DATE  AND  TIME:  Thursday,  October  1. 
1992, 10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Title  26  Certification  Matters 
Advisory  Opinion  1992-33:  Carol  Darr  of  the 
Democratic  National  Committee  and 
Benjamin  Ginsberg  of  the  Republican 
National  Committee 

Draft  Notice  of  Proposed  Rulemaking  on 
Definition  of  a  “Member"  of  a  Membership 
Association 
Administrative  Matters 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 
Telephone:  (202)  219-4155. 

Delores  Harris-Hardy, 

Administrative  Assistant. 

(FR  Doc.  92-23388  Filed  9-22-92;  3:20  pm) 

BILLING  CODE  6715-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meeting 

TIME  ano  date:  11:00  a.m.,  Wednesday, 
September  30, 1992. 

PLACE:  Filene  Board  Room,  7th  Floor, 
1776  G  Street,  NW.,  Washington,  DC 
20456. 

STATUS:  Closed. 

MATTER  TO  BE  CONSIDERED: 

1.  Administrative  Action  under  Section  206 
of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9)(A)(ii),  and 
(9)(B). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 
Telephone  (202)  682-9600. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  92-23367  Filed  9-22-92;  1:37  pmj 

BILLING  CODE  7535-01-M 


Thursday 

September  24,  1992 


Part  II 

Department  of 
Defense 

Department  of  the  Army 


32  CFR  Part  619 

Program  for  Qualifying  DOD  Freight 
Motor  Carriers,  Exempt  Surface  Freight 
Forwarders,  and  Shipper  Agents;  Final 
Rule 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  619 

Program  for  Qualifying  DOD  Freight 
Motor  Carriers,  Exempt  Surface 
Freight  Forwarders,  and  Shipper 
Agents 

agency:  Military  Traffic  Management 
Command  (MTMC),  DOD. 
action:  Final  rule. 

summary:  This  rule  establishes  changes 
to  32  CFR  part  619  and  is  nefcessary  to 
protect  the  interest  of  DoD  while 
reducing  the  financial  burden  for  small 
established  carriers  to  do  business  with 
DoD.  Bond  requirement  will  be  based  on 
a  sliding  scale.  The  submission  of 
financial  statements  is  discontinued. 

This  rule  allows  for  MTMC  to  approve 
insurance  underwriters  on  a  case-by¬ 
case  basis  and  acceptance  of  self- 
insurance:  adds  qualification  standards 
for  Surface  Freight  Forwarders,  and 
shipper  agents;  adds  additional 
requirements  and  standards  for  carriers 
wishing  to  handle  shipments  of 
hazardous  or  secret  materials,  sensitive 
weapons  and  munitions;  and  shipments 
which  require  a  Transportation 
Protective  Service  (TPS);  modifies  the 
cargo  insurance  requirements  for 
carriers  of  perishable  substance  and 
bulk  fuel;  and  establishes  a  basic 
agreement  between  MTMC  and  motor 
carriers  who  handle  shipments  requiring 
a  TPS,  shipments  of  hazardous  materials 
(other  than  Classes  A  and  B  explosives), 
and  handle  shipments  of  classes  A  and 
B  explosives. 

EFFECTIVE  DATE:  September  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Rose  Sharpe,  Mr.  Rick  Wirtz,  or 
Ms.  Robbie  Randolph,  at  (703)  756-1356; 
Headquarters,  Military  Traffic 
Management  Command,  ATTN:  MTIN, 
5811  Columbia  Pike,  Fall  Church,  VA 
22041-5050. 

SUPPLEMENTARY  INFORMATION:  Basic 
information  on  the  Carrier  Qualification 
Program  was  previously  published  in  the 
Federal  Register,  53  FR  17970,  54  FR 
27667,  55  FR  7361,  55  FR  52976,  56  FR 
45895  and  57  FR  11376. 

1.  Performance  Bond.  The 
performance  bond  is  established  to 
protect  the  interest  of  the  DOD.  It 
provides  a  source  of  funds  that  can  be 
used  to  pay  for  reprocurement  costs 
associated  with  those  instances  where  a 
carrier  frustrates  or  abandons  DOD 
freight.  The  amount  of  the  bond  a  carrier 
needs  to  obtain  is  dependent  on  the  risk 
associated  to  the  DOD.  However,  the 


bond  amount  will  never  exceed  $100,000. 
Two  different  systems  are  used  for  risk 
evaluation.  Which  system  is  used  will 
be  determined  when  carrier  is  asked  to 
qualify  for  the  bond. 

a.  All  carriers.  (1)  Carriers  having 
done  business  in  their  own  name  with 
DOD  for  3  years  or  more  will  be 
required  to  submit  a  performance  bond 
in  the  amount  of  2.5%  of  their  total  DOD 
revenue,  taken  from  the  freight 
Information  Systems  Report  (FINS),  for 
the  previous  12  months,  not  to  exceed 
$100,000  and  not  less  than  $25,000. 

(2)  New  carriers  and  those  carriers 
having  done  business  in  their  own  name 
with  the  DOD  for  less  than  3  years  will 
be  required  to  submit  a  performance 
bond  based  on  their  proposed  area  of 
service.  Areas  of  service  will  be 
computed  as  both  origins  and 
destinations  served,  that  is,  1  state 
(including  intrastate) — $25,000,  to  2  to  3 
states — $50,000,  and  4  or  more  states — 
$100,000. 

(3)  Once  a  carrier  has  been  doing 
business  with  the  DOD  for  3  years,  their 
bond  requirement  will  change  form  area 
of  service  to  percent  of  revenue. 

The  rationale  for  this  risk  evaluation 
is  to  protect  the  interest  of  DOD  while 
reducing  the  financial  burden  for  small 
established  carriers  to  do  business  with 
DOD. 

b.  Local  drayage  and  commercial  zone 
carriers  are  exempt  from  the  bond 
requirement. 

c.  Surface  Freight  Forwarders  and 
Shipper  Agents.  Due  to  the  volume  of 
traffic  handled  by  these  two  modes  and 
the  area  normally  serviced  the  bond 
amount  is  set  at  $100,000. 

2.  Insurance.  Insurance  underwriters 
must  be  rated  in  the  Best’s  Insurance 
Guide,  or  listed  in  the  Fiscal  Service 
Treasury  Department  Circular  570, 
Listing  of  Surety  Companies. 
Additionally,  MTMC  will  accept  self- 
insured  for  those  carriers  who  were  self- 
insurance  with  the  Interstate  Commerce 
Commission  (ICC)  as  of  January  1, 1991. 
Self-insurance  will  be  accepted  only 
upon  receipt  of  a  Service  Order  from  the 
ICC  granting  the  self  insurance. 

3.  Requirements  and  standards  are 
already  in  place  for  carriers  who  wish  to 
handle  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions; 
therefore,  they  were  originally  exempted 
from  the  initial  program.  However,  in 
order  to  streamline  and  standardize 
procedures,  these  carriers  will  now  be 
brought  under  the  basic  Carrier 
Qualification  Program,  to  include 
additional  requirements  for 
consideration  to  participate  in  freight 
shipments  which  have  higher 
requirements  than  those  for  general 
commodities. 


The  following  amendments  and/or 
additions  to  appropriate  sections  of  title 
32,  part  619  establish  the  applicable 
unique  requirements  for  all  motor 
programs.  Any  sections  not  changed 
apply  to  all  persons,  carriers  or 
companies  wishing  to  participate  in  the 
movement  of  DOD  freight. 

The  Directorate  of  Personal  Property 
maintains  its  own  separate  and  unique 
requirement  for  carriers  wishing  to 
participate  in  household  shipments; 
therefore,  this  program  is  excluded  from 
the  freight  carrier  Qualification  Program, 
further,  a  carrier  who  is  qualified  under 
one  program  will  not  automatically 
qualify  to  participate  in  both  programs. 
Additionally,  the  requirements  of  one 
program  may  not  be  used  to  qualify  for 
another  program,  e.g.,  any  criteria  used 
to  qualify  under  the  freight  program 
cannot  be  used  to  qualify  under  the 
Personal  Property  Program. 

A  carrier  who  wants  to  participate  in 
more  than  one  freight  program  i.e., 
motor  carrier,  shipper  agent,  exempt 
surface  freight  forwarder,  will  be 
required  to  meet  criteria  established  for 
that  program.  For  example,  a  company 
who  offers  service  as  a  motor  common 
carrier  and  also  wants  to  participate  as 
an  exempt  surface  freight  forwarder, 
will  be  required  to  meet  criteria 
established  for  that  program.  For 
example,  a  company  who  offers  service 
as  a  motor  common  carrier  and  also 
wants  to  participate  as  an  exempt 
surface  freight  forwarder  will  have  to 
meet  both  programs  requirements  and 
execute  all  applicable  agreements. 

There  is  one  exemption  to  this  policy. 
Motor  carriers  wishing  to  handle  various 
types  of  commodities  which  require 
qualification,  i.e.,  general  commodities, 
hazardous  materials,  and  class  A  and  B 
explosives  need  only  qualify  once. 
However,  they  will  be  required  to  meet 
the  requirements  of  the  most  stringent 
programs.  They  will  also  be  required  to 
execute  agreements  for  each  program. 

Criteria  for  handling  shipments  which 
require  a  Transportation  Protective 
Service  (TPS)  and  hazardous  materials: 
Carriers  must  have  one  year  of  general 
experience  which  demonstrates 
satisfactory  service  in  the  movement  of 
freight  shipments.  Carrier  must  submit 
to  MTMC  for  review,  a  copy  of  its 
security  and/or  safety  procedures  and/ 
or  guidance  which  it  provides  to 
employees  handling  a  TPS  or  hazardous 
shipment.  Carriers  may  also  be  subject 
to  covert  surveillances  by  a  government 
employee  or  government  contractor 
employee.  Carrier  may  be  required  to 
submit  to  a  corporate  and/or  terminal 
inspection. 
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Executive  Order  12291 

This  rule  has  been  reviewed  under 
Executive  Order  12291.  This  action  is 
classified  as  nonmajor.  The  effect  of  the 
rule  on  the  economy  will  be  less  than 
$100  million. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  This  action  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
objective  of  the  program  is  to  ensure 
that  DOD  obtains  safe,  dependable,  and 
reliable  transportation  services.  The 
requirements  are  not  designed  to 
preclude  participation  by  small 
businesses.  Rather,  they  are  part  of  a 
mechanism  designed  to  ensure  that 
traffic  offered  to  small  businesses  does 
not  exceed  their  capabilities.  The 
program’s  reporting  and  record  keeping 
requirements  are  essentially 
administrative  in  nature  and  do  not 
demand  significant  expenditures  of 
resources  such  as  personnel,  computer 
equipment,  or  software.  No  professional 
or  technical  training  is  necessary  to 
comply  with  these  requirements. 
Alternatives  to  facilitate  entry  of  small 
busin^ses  have  been  identified  and 
implemented. 

Paperwork  Reduction  Act 

This  rule  has  been  approved  by  the 
Office  of  Management  and  Budget  as 
required  under  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (4 
U.S.C.  3507). 

List  of  Subjects  in  32  CFR  Part  619 

Shipping,  Motor  vehicle,  Safety. 
Trucks,  Common  carriers.  Freight. 
Kenneth  L.  Denton, 

A  rmy  Federal  Register  Liaison  Officer. 

PART  32— [AMENDED] 

Accordingly,  title  32  of  the  Code  of 
Federal  Regulations  is  amended  by  the 
following  changes: 

1.  The  authority  citation  for  part  619 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1801-1813,  2503,  2505, 
2505  and  2509. 

2.  In  §  619.1,  revise  the  first  sentence 
to  read  as  follows: 

§619.1  Introduction. 

Carriers,  surface  freight  forwarders, 
and  shipper  agents  interested  in 
qualifying  or  remaining  qualified  will 
submit  data  described  in  §  §  619.2 
through  619.6  to  the  appropriate  area 
command  (Bayonne,  NJ  or  Oakland,  CA) 
based  on  the  location  of  the  carrier's 
headquarters.  *  *  * 


3.  Add  paragraph  (c)  to  §  819.2  to  read 
as  follows: 

§  619.2  Safety  ratings. 

(c)  Carriers  transporting  hazardous, 
secret  materials  or  sensitive  weapons 
and  munitions,  or  any  shipment, 
regardless  of  commodity,  which  requires 
a  Transportation  Protective  Service 
(TPS)  will  not  be  used  if  the  safety 
rating  is  less  than  satisfactory. 

4.  Section  619.4  is  revised  to  read  as 
follows: 

§619.4  Insurance-public  liability  and 
cargo. 

(a)  Public  Liability.  Motor  carriers, 
surface  freight  forwarders,  and  shipper 
agents  will  submit  proof  of  public 
liability  shown  on  the  certificate.  The 
insurance  underwriters  must  be  rated  in 
the  Best’s  Insurance  Guide,  or  listed  in 
the  Fiscal  Service  Treasury  Department 
Circular  570,  Listing  of  Surety 
Companies.  MTMC  will  grant 
exceptions  to  carriers  with  non-rated 
insurance  underwriters  on  a  case-by- 
case  basis  but  only  if  insurance  is 
acceptable  to  the  Interstate  Commerce 
Commission.  The  certificate  holder  will 
be  notified,  in  writing,  30  days  in 
advance  of  any  change  or  cancellation. 

(1)  The  public  liability  requirements 
for  motor  carriers  are  specified  by  49 
CFR  387.9. 

(2)  Surface  freight  forwarders  and 
shipper  agents  will  submit  proof  of  $1 
million  public  liability  (death  and  bodily 
injury,  property  damage,  and 
environmental  restoration). 

(b)  Cargo.  Motor  common  carriers, 
surface  freight  forwarders,  and  shipper 
agents  will  be  required  to  have  their 
insurance  company  provide  proof  of 
cargo  insurance  to  MTMC  on  a 
certificate  of  insurance  form.  The 
deductible  portion  will  be  shown  on  the 
certificate.  The  insurance  underwriter 
must  have  a  policyholder’s  rating  in  the 
Best’s  Insurance  Guide,  listed  in  the 
Fiscal  Service  Treasury  Department 
Circular  570,  Listing  of  Surety 
Companies  or  specifically  approved  by 
HQMTMC.  DOD’s  minimum  cargo 
insurance  requirements  are  listed  below. 

(1)  Motor  common  carriers,  including 
classes  A  and  B  explosives,  but 
excluding  perishables  and  bulk  fuel — 
$150,000  per  shipment. 

(2)  Automobile  transporters  or 
carriers  which  move  vehicles  in  haul- 
away/drive-away  service — $20,000  per 
vehicle  transported. 

(3)  Perishable  carriers — $80,000  per 
shipment. 

(4)  Bulk  fuel — $25,000  per  shipment. 

(5)  Surface  freight  forwarders  and 
shipper  agents — $250,000  per  shipment. 


5.  Section  619.5  is  amended  by  adding 
paragraph  (a)(4)  to  read  as  follows: 

§619.5  Financial  Records. 

(a)  *  *  * 

(4)  Financial  statements  must  reflect  a 
1  to  1  ratio  (liquid  assets — current 
liabilities). 

♦  *  *  #  * 

6.  In  §  619.6,  the  introductory  text  is 
revised  and  paragraph  (k)  is  added  to 
read  as  follows: 

§  619.6  Information. 

Motor  carriers,  surface  freight 
forwarders  and  shipper  agents  will 
provide  HQMTMC  the  following 
information. 

(k)  In  addition  to  information 
contained  in  paragraphs  (a)  through  (h) 
and  (j)  of  this  part,  exempt  surface 
freight  forwarders  and  shipper  agents 
must  furnish  a  listing  of  carriers  which 
they  have  a  contract  with  and  intend  to 
use  in  the  movement  of  government 
shipments.  Information  must  include  the 
complete  company  names,  company 
officials  to  include  their  position  and 
title,  home  office  addresses,  telephone 
numbers,  24  hour  emergency  point  of 
contact  for  shipment  status,  and  ICC 
operating  authority  number  of  each 
carrier. 

7.  Section  619.7  is  revised  to  read  as 
follows: 

§  619.7  Performance  Bond. 

(a)  Motor  carriers.  (1)  Carriers  having 
done  business  in  their  own  name  with 
DOD  for  3  years  or  more  will  be 
required  to  submit  a  Performance  Bond 
in  the  amount  of  2.5%  of  their  total  DOD 
revenue,  taken  from  the  Freight 
Information  System  Report  (FINS),  for 
the  previous  12  months,  not  to  exceed 
$100,000  and  not  less  than  $25,000. 

(2)  New  carriers  and  those  carriers 
having  done  business  in  their  own  name 
with  the  DOD  for  less  than  3  years  will 
be  required  to  submit  a  Performance 
Bond  based  on  areas  of  service  they 
offer  (computed  as  both  origins  and 
destinations  served),  that  is,  1  state 
(including  intrastate) — $25,000,  2  to  3 
states — $50,000,  and  4  or  more  states — 
$100,000. 

(3)  Once  a  carrier  has  been  doing 
business  with  the  DOD  for  3  years,  their 
bond  requirement  will  change  from  area 
of  service  to  percent  revenue. 

(b)  Bulk  fuel  carriers  and  perishable 
carriers  will  be  required  to  submit  a 
$25,000  Performance  Bond. 

(c)  Local  drayage  and  commercial 
zone  carriers  are  exempt  from  the  bond 
requirement. 
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(d)  Surface  Freight  Forwarders  and 
Shipper  Agents.  Due  to  the  volume  of 
traffic  handled  by  these  two  modes  and 
the  area  normally  serviced  the  bond 
amount  is  set  at  $100,000. 

(e)  All  carriers  must  submit  a  letter  of 
intent  to  file  a  bond  from  a  surety 
company  with  initial  application.  Upon 
HQMTMC  approval,  carriers  will 
provide  HQMTMC  with  a  Performance 
Bond.  The  bond  must  be  issued  by  a 
surety  company  listed  in  the  Fiscal 
Service  Treasury  Department  Circular 
No.  570.  The  sum  of  the  bond  shall  be  as 
determined  by  §  619.7  (a)  through  (c). 
Bond  must  be  continuous  until 
cancelled.  HQMTMC  will  be  notified,  in 
writing,  30  days  in  advance  of  any 
change  or  cancellation.  The  Performance 
Bond  secures  performance  and 
fulfillment  of  carrier  obligations  to 
deliver  DOD  freight.  It  will  cover  any 
instance  where  a  carrier  cannot  or  will 
not  deliver  DOD  freight  tendered  to 
them  to  final  destination.  This  includes 
default,  abandoned  shipments,  and 
bankruptcy  by  the  carrier.  The  bond  will 
not  be  utilized  for  operational  problems 
such  as  late  pick-up  or  delivery, 
excessive  transmit  time,  refusals,  no 
shows,  improper/inadequate  equipment 
or  claims  for  lost  or  damaged  cargo. 

8.  Section  619.8  is  revised  to  read  as 
follows: 

§  619.8  Basic  Agreement. 

Motor  carriers,  surface  freight 
forwarders  and  shipper  agents  meeting 
the  qualification  requirements  of  §  619.1 
through  §  619.7  will  be  required  to  sign 
the  appropriate  Basic  Agreement  in  the 
appendices  to  this  part. 

9.  Appendix  to  part  619  is  designated 
as  appendix  A  and  revised  to  read  as 
follows: 

Appendix  A  to  Part  619 — Basic 
Agreement  Between  the  Military  Traffic 
Management  Command  and  Motor 
Common  Carriers  for  Approval  to 
Transport  General  Commodities  for  the 
Department  of  Defense 

1.  The  undersigned,  who  is  duly 
authorized  and  empowered  to  act  on 

behalf  of  - 

(Name  of  Company,  Typed  or  Legibly 
Printed), 

hereinafter  called  the  carrier,  as  a 
prerequisite  for  approval  to  transport  general 
commodities  for  the  account  of  the 
Department  of  Defense  (DOD)  and  the 
Military  Traffic  Management  Command 
(MTMC),  (hereinafter  called  the 
Government),  agree  to  comply  with  all 
additional  requirements,  terms  and 
conditions  as  set  forth  in  this  Agreement. 

This  Agreement  governs  the  transportation  of 
all  DOD  general  commodity  freight 
administered  by  the  Directorate  of  Inland 
Traffic,  MTMC  (except  used  household 
goods).  Noncompliance  by  the  carrier  with 


any  provision  of  this  Agreement  may  result  in 
MTMC  taking  action  against  the  carrier  under 
the  Carrier  Performance  Program,  governed 
by  MTMC  Regulation  15-1,  and  revoking 
approval  to  participate  in  this  traffic.  If  the 
carrier’s  approval  is  revoked,  the  carrier  may 
be  disqualified  from  further  participation  in 
any  DOD  freight  traffic. 

2.  Approval  and  Revocation. 

a.  Carrier  understands  that  its  initial 
approval  and  retention  of  approval  are 
contingent  upon  establishing  and 
maintaining,  to  MTMC’s  satisfaction, 
sufficient  resources  to  support  its  proposed 
scope  of  operations  and  services.  Sufficient 
resources  include  equipment,  personnel, 
facilities,  and  Finances  to  handle  traffic 
anticipated  by  DOD/MTMC  under  the 
carrier's  proposed  scope  of  operations  in 
accordance  with  the  service  requirements  of 
the  shipper. 

b.  The  carrier  understands  that  MTMC  may 
revoke  approval  at  any  time  upon  discovery 
of  grounds  for  ineligibility  or  disqualification. 
The  carrier  further  understands  that  it  is  not 
authorized  to  submit  tenders  for  shipments 
requiring  a  Transportation  Protective  Service 
(TPS)  until  it  has  served  DOD  in  an  approved 
status  for  12  continuous  months.  Prior  to 
being  allowed  to  handle  shipments  which 
require  a  TPS  or  classes  A  &  B  explosives,  the 
carrier  must  first  meet  any  additional 
requirements  in  effect  at  the  time. 

c.  In  addition  to  the  initial  evaluation,  the 
carrier  agrees  that  it  will  cooperate  with 
MTMC  follow-up  evaluations  at  any  time 
subsequent  to  signing  this  Agreement  to 
confirm  continued  eligibility. 

d.  The  carrier  certifies  that  neither  the 
owners,  company,  corporate  officials,  nor  any 
affiliation  ,or  subsidiary  thereof  are  currently 
debarred  or  suspended,  disqualified  by  a 
MTMC  General  Freight  Board,  or  placed  in 
non-use  by  MTMC  from  doing  business  with 
DOD. 

3.  Lawful  Performance. 

a.  Carrier  agrees  to  comply  with  all 
applicable  Federal,  State,  municipal,  and 
other  local  laws  and  regulations  governing 
the  safe,  proper,  and  lawful  operation  of 
motor  vehicles,  to  include  title  49  Code  of 
Federal  Regulations  (CFR)  parts  386-397. 
Intrastate  carriers  are  required  to  comply 
with  all  applicable  state  or  federal 
regulations,  whichever  are  more  stringent. 

b.  No  fines,  charges,  or  assessments  for 
overload  vehicles  or  other  violations  of 
applicable  laws  and  regulations  will  be 
passed  to  or  be  paid  by  any  agency  of  the 
Federal  Government. 

4.  Operating  Authority.  Carrier  agrees  to 
maintain  valid  motor  common  carrier 
operating  certificates  for  its  scope  of 
operations.  Any  carrier  found  to  be  involved 
in  brokerage,  as  defined  by  the  Interstate 
Commerce  Commission  (ICC),  of  DOD  freight 
traffic  will  have  its  approval  revoked. 

5.  Insurance. 

a.  Minimum  public  liability  insurance 
requirements  are  prescribed  in  Title  49  of  the 
Code  of  Federal  Regulations  (CFR)  §  387.9. 
Carrier  agrees  to  ensure  that  the  ICC  is 
provided  proof  of  their  public  liability 
insurance,  in  the  form  of  a  BMC  91  or  91-X, 
or  MCS  90,  in  accordance  with  Sections  29 
and  30  of  the  Motor  Carrier  Act  of  1980. 


Further,  the  motor  carrier  agrees  to  provide 
MTMC  with  a  certificate  of  insurance  form. 
The  certificate  holder  block  of  the  form  will 
indicate  that  MTMC,  5611  Columbia  Pike, 

Falls  Church,  Virginia  22041-5050,  ATTN: 
MTIN-FF,  will  be  notified  in  writing,  30  days 
in  advance  of  any  change  or  cancellation. 

The  deductible  portion  will  be  shown  on  the 
certificate.  The  insurance  underwriter  must 
have  a  policyholder’s  rating  in  the  Best's 
Insurance  Guide,  listed  in  the  Fiscal  Service 
Treasury  Department  Circular  570,  Listing  of 
Surety  Companies. 

b.  The  carrier  agrees  to  also  file  with 
MTMC  proof  of: 

(1)  Public  liability  insurance  Intrastate 
Carriers — $750,000  per  vehicle  for  property 
(excluding  hazardous)  and  $1,000,000  per 
vehicle  for  oil,  hazardous  wastes,  hazardous 
materials  and  hazardous  substances  defined 
in  49  Code  of  Federal  Regulations  (CFR) 

§  171.8  and  listed  in  49  CFR  172.101. 

(2)  Public  liability  insurance  Interstate 
Carriers — Public  Liability  Insurance  shall  be 
that  as  required  by  the  state,  except  that  for 
deregulated  states,  public  liability  shall  be 
the  same  as  that  required  of  interstate 
carriers. 

(3)  Cargo  insurance.  Cargo  insurance  in  the 
minimum  of  $150,000  for  loss  and  damage  of 
government  freight  per  vehicle  and/or  $20,000 
per  vehicle  transported  (e.g.,  automobile 
transporters  or  vehicles  in  haulaway  service) 
must  be  maintained.  Perishable  carriers  will 
maintain,  as  a  minimum,  cargo  insurance  in 
the  amount  of  $80,000  and  bulk  petroleiqp 
carriers  will  maintain  $25,000. 

c.  The  insurance,  carried  in  the  name  of  the 
carrier,  will  be  in  force  at  all  times  while  this 
Agreement  is  in  effect  or  until  such  time  as 
the  carrier  cancels  all  tenders.  The  carrier 
agrees  to  ensure  that  the  policies  include  a 
provision  requiring  the  insurer  to  notify 
MTMC  prior  to  any  performance  of  service 
for  the  carrier.  Changes,  renewals,  and 
cancellation  notices  must  also  be  sent  to 
MTMC,  5611  Columbia  Pike,  Falls  Church, 
Virginia  22041-5050.  ATTN:  MTIN-FF.  This 
requirement  applies  to  both  interstate  and 
intrastate  carriers.  Carrier’s  insurance 
policy(s)  must  cover  all  equipment  used  to 
transport  DOD  freight. 

6.  Performance  Bond. 

a.  Carrier  agrees  to  provide  MTMC  with  a 
Performance  Bond.  The  bond  secures 
performance  and  fulfillment  of  the  carrier 
obligation  to  deliver  DOD  freight  to 
destination.  It  will  cover  DOD  re¬ 
procurement  costs  as  a  result  of  carrier 
default,  abandoned  shipments,  or 
bankruptcy.  The  bond  will  not  be  utilized  for 
operational  problems  such  as  late  pick  up  or 
delivery,  excessive  transit  time,  refusals,  no 
shows,  improper/inadequate  equipment  or 
claims  for  lost  or  damaged  cargo.  The  bond 
must  be  issued  by  a  surety  company  listed  in 
the  Fiscal  Service  Treasury  Department 
Circular  No.  570.  The  bond  must  be 
completed  on  the  form  provided  by  MTMC. 
The  bond  will  be  continuous  until  cancelled. 
MTMC  will  be  notified  in  writing,  30  days  in 
advance  of  any  change  or  cancellation.  A 
letter  of  intent  by  the  surety  company  is 
required  with  the  initial  application  package. 
Upon  MTMC  approval,  the  carrier  agrees  to 
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submit  the  Performance  Bond  before  the 
Tender  of  Service  will  be  accepted. 

b.  The  sum  of  the  bond  will  be  determined 
as  follows. 

(1)  Carriers  having  done  business  in  their 
own  name  with  DOD  for  3  years  or  more  will 
be  required  to  submit  a  Performance  Bond  in 
the  amount  of  2.5%  of  their  total  DOD 
revenue,  taken  from  the  Freight  Information 
Systems  Report  (FINS),  for  the  previous  12 
months,  not  to  exceed  $100,000  and  not  less 
than  $25,000. 

(2)  New  carriers  and  those  carriers  having 
done  business  in  their  own  name  with  the 
DOD  for  less  than  3  years  will  be  required  to 
submit  a  Performance  Bond  based  on  areas  of 
service  they  offer.  Areas  of  service  wili  be 
computed  as  both  origins  and  destinations 
served. 

1  state  (including  intrastate) — $25,000; 

2  to  3  states — $50,000;  and 
4  or  more  states— $100,000. 

(3)  Once  a  carrier  has  been  doing  business 
with  the  DOD  for  3  years,  their  bond 
requirement  will  change  from  area  of  service 
to  percent  revenue. 

c.  Bulk  fuel  carriers  and  Perishable  carriers 
will  be  required  to  submit  a  $25,000 
Performance  Bond. 

d.  Local  drayage  and  commercial  zone 
carriers  are  exempt  from  the  bond 
requirement. 

e.  If  carrier  has  secured  the  Performance 
Bond  as  a  result  of  qualifying  under 
Ammunition  and  Explosive,  Classes  A  and  B 
program  or  hazardous  materials  (other  than 
ammunition  and  explosives,  classes  A  and  B) 
program  no  additional  Performance  Bond  is 
required. 

7.  Safety. 

a.  Carrier  will  not  have  an  “unsatisfactory" 
safety  rating  with  the  Federal  Highway 
Administration,  Department  of 
Transportation,  and,  if  it  is  an  intrastate 
motor  carrier,  with  the  appropriate  state 
agency.  The  carrier  further  agrees  to  permit 
unannounced  safety  inspections  of  its 
facilities,  terminals,  equipment,  employees, 
and  procedures  by  DOD  civilian,  military 
personnel,  or  DOD  contract  employees.  The 
inspection  may  include  in-transit  surveillance 
of  vehicles  and  drivers.  The  carrier  agrees  to 
provide  evidence  that  fulfills  the  requirement 
set  forth  in  49  Code  of  Federal  Regulation 
parts  390  thru  396.  Inspection  of  carrier 
equipment,  drivers’  records,  route  plans  and 
inspection  reports  will  be  permitted  during 
both  the  pickup  and  delivery  of  shipments 
and  in  coordination  with  local  police  or  other 
authorities  while  in  transit.  Carrier  also 
agrees  to  allow  inspection  of  carrier  records 
and  individual  driver  qualification  files. 

When  requested,  carrier  agrees  to  provide 
adequate  evidence  of  an  active  driver  safety, 
security  training  and  evaluation  program. 
Upon  request,  the  carrier  agrees  to  famish 
sufficient  information  to  permit  MTMC  to 
verify  or  inspect  carrier  and  driver  records. 

b.  The  carrier  agrees  to  have  in  place  a 
company-wide  safety  management  program. 
Carrier  safety  program  will  comply  with 
applicable  Federal,  State  and  local  statutes  or 
requirements.  Safety  programs  at  the 
company-wide  or  terminal  level  may  be 
subject  to  evaluation  by  DOD 
representatives. 


c.  The  carrier  agrees  to  notify,  within  24 
hours,  the  consignor  and  consignee  named  by 
the  Government  Bill  of  Lading  (GBL)  or 
Commercial  Bill  of  Lading  (CBL)  of  cargo 
loss,  damage,  or  unusual  delay.  Information 
reported  will  include  origin/ destination. 
GBL/CBL  number,  shipping  paper 
information,  time  and  place  of  occurrence, 
and  other  pertinent  accident  details.  When 
requested,  carrier  agrees  to  furnish  MTMC  a 
copy  of  accident  reports  submitted  to  the 
Department  of  Transportation  on  Form  MCS 
50-T  (Property). 

8.  Drivers  Requirement. 

a.  The  carrier  agrees  to  ensure  that  any 
driver  used  by  the  carrier  to  transport  DOD 
freight  possesses  a  valid  commercial  driver’s 
license  (in  compliance  with  Federal 
Commercial  Motor  Vehicle  Safety  Act  of 
1988)  issued  by  his  or  her  state  of  domicile. 
Drivers  must  have,  at  a  minimum,  1  year  of 
driving  experience  driving  equipment  similar 
to  that  used  to  transport  DOD  freight,  or  have 
proof  of  graduation  from  an  accredited  trade 
truck  motor  driving  school,  operating  the 
aforementioned  equipment. 

b.  The  carrier  agrees  to  further  ensure  that 
drivers  carry  a  company  picture 
identification  card  to  verify  affiliation  with 
the  carrier  named  on  the  Government  Bill  of 
Lading* 

9.  Equipment.  The  carrier  is  prohibited  from 
using  trip-leased  equipment  or  drivers,  except 
upon  prior  approval  from  MTMC.  Leases  of 
less  than  30  days  are  considered  trip-leases. 

In  order  to  trip-lease,  a  carrier  must  apply  for 
approval  under  MTMC’s  trip-lease  program. 

10.  Shipment.  The  carrier  agrees  to  provide, 
at  no  additional  cost  to  the  government,  the 
status  of  any  shipment  within  24  hours  after 
an  inquiry  is  made.  Further,  the  carrier  agrees 
to  not  divulge  any  information  to 
unauthorized  persons  concerning  the  nature 
and  movement  of  any  DOD  shipment. 

11.  Documentation. 

a.  The  carrier  agrees  to  accept  GBLs  and 
CBLs  on  which  freight  charges  will  be  paid  by 
the  Government,  and  be  bound  by  all  terms 
stated  on  the  SF1103,  Government  Bill  of 
Lading,  regardless  of  the  type  of  bill  of  lading 
tendered. 

b.  The  carrier  agrees  to  comply  with  the 
documentation  prelodge  procedures  in  effect 
at  Military  Ocean  Terminals  or  the 
installation,  when  cargo  is  consigned  for 
further  movement  overseas.  (Prelodging  is  the 
submission  of  advance  shipment  documents 
which  identifies  the  shipment  to  the  Military 
Ocean  Terminal  prior  to  delivery  of  the  cargo 
at  the  terminal.)  Instructions  will  be  provided 
by  the  consignor  to  furnish  certain  data  at 
least  24  hours  in  advance  of  cargo  delivery  to 
the  terminal. 

12.  Loss  or  Damage.  The  carrier  agrees  to 
be  liable  for  loss  or  damage  to  cargo  in 
accordance  with  the  provisions  of  49  U.S.C. 
11707  (the  Carmack  Amendment  to  the 
Interstate  Commerce  Act).  Carrier  agrees  to 
promptly  settle  uncontested  claims  for  loss  or 
damage. 

13.  Standard  Tender  of  Service. 

a.  The  carrier  agrees  to  comply  with  the 
preparation  and  filing  instructions  in 
applicable  freight  traffic  rules  publications 
issued  by  MTMC.  Carrier  understands  that 
MTMC  will  reject  tenders  not  in  compliance 
with  these  instructions. 


b.  Carrier  agrees  to  provide  a  street 
address  where  the  company  office  is  located 
in  lieu  of  a  post  office  box  number.  Carrier 
agrees  to  provide  the  address  prior  to  or  in 
conjunction  with  submission  of  any  tenders 
or  other  rate  schedules.  The  carrier  agrees  to 
also  advise  MTMC  of  any  change  in  address 
prior  to  the  effective  date  of  the  change.  . 
Failure  to  do  so  is  grounds  to  discontinue  use 
of  the  carriers. 

c.  Carrier  understands  that  tenders 
inadvertently  accepted  and  distributed  for 
use  and  not  in  compliance  with  this 
agreement,  the  provisions  contained  in  the 
Standard  Tender  of  Freight  Services  (MT 
Form  364-R),  or  the  applicable  MTMC  Freight 
Traffic  Rules  Publication,  and  supplements 
thereof,  will  be  subject  to  immediate  removal 
or  non-use  until  corrections  are  made.  The 
issuing  carrier  will  be  advised  when  tenders 
are  removed  under  these  circumstances. 

14.  Rates. 

a.  Carrier  agrees  to  transport  Government 
shipments  at  the  lowest  tender  rate 
specifically  applicable  to  the  department  or 
agency  involved. 

b.  Carrier  agrees  to  publish  guaranteed 
through  rates  for  at  least  30  days.  These  rates 
must  be  filed  with  MTMC,  HQ.  Eastern  Area. 
ATTN:  MTE-IN,  Bayonne,  New  Jersey  07002- 
5302.  The  carrier  must  publish  all  rates, 
charges,  and  accessorial  services  on  a  MTMC 
approved  form,  and  must  comply  with  the 
tender  preparation  instructions.  (Only 
services  annotated  with  a  charge  in  the 
tender  will  be  paid  by  the  shipper.) 

15.  Carrier  Performance.  Carrier  agrees  that 
carrier's  equipment,  performance,  and 
standards  of  service  will  conform  with  its 
obligations  under  Federal,  State  and  local 
law  and  regulation  as  well  as  with  the 
guidelines  found  in  the  Defense  Traffic 
Management  Regulation  (DTMR)  and  this 
Agreement.  The  carrier  fully  understands  its 
obligation  to  remain  current  in  its  knowledge 
of  service  standards.  The  carrier  accepts  the 
Government’s  right  to  revoke  approval, 
declare  ineligible,  non-use,  or  disqualify  the 
carrier  for  unsatisfactory  service  for  any 
operating  deficiency,  noncompliance  with 
terms  of  this  Agreement  or  terms  of  any 
negotiated  agreements,  tariffs,  tenders,  bills 
of  lading  or  similar  arrangements  determining 
the  relationship  of  the  parties,  or  for  the 
publication  or  assessment  of  unreasonable 
rates,  charges,  rules,  descriptions, 
classifications,  practices,  or  other 
unreasonable  provisions  of  tariffs/tenders. 
Rules  governing  the  Carrier  Performance 
Program  are  found  in  MTMC  Regulation  15-1. 
and  Army  Regulation  55-355,  DTMR.  If  a 
carrier  is  removed  or  disqualified  for  6 
months  or  more,  it  will  have  to  be  re¬ 
qualified. 

16.  General  Provisions.  The  carrier  agrees 
to  possess  a  valid  Standard  Carrier  Alpha 
Code  (SCAC).  When  a  company  holding  the 
appropriate  authority  has  operating  divisions 
each  with  its  own  unique  SCAC,  each  such 
division  is  required  to  execute  a  separate 
agreement  with  MTMC  governing  the 
transportation  of  protected  commodities. 

17.  Terms  of  the  Agreement. 

a.  The  terms  of  this  Agreement  will  be 
applicable  to  each  shipment. 
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b.  This  agreement  shall  be  effective  from 
the  date  of  approval  by  MTMC,  until 
terminated.  Termination  is  effective  upon 
receipt  of  written  notice  by  either  party. 

c.  Nothing  in  this  Agreement  will  be 
construed  as  a  guarantee  by  the  Government 
of  any  particular  volume  of  traffic. 

d.  The  carrier  agrees  to  immediately  notify 
MTMC  of  any  changes  in  ownership,  in 
affiliations,  executive  officers,  and/or  board 
members,  and  carrier  name.  Carrier 
understands  that  failure  to  notify  MTMC 
shall  be  grounds  for  immediate  revocation  of 
the  carrier's  approval  and  their  participation 
in  the  movement  of  DOD  freight 

18.  Additional  Specialized  Requirements. 
The  terms  of  this  Agreement  will  not  prevent 
different  or  additional  requirements  with 
respect  to  negotiated  agreements  or  added 
requirements  for  other  types  of  serv  ice  and/ 
or  commodities. 

19.  Inquiries.  Inquiries  may  be  referred  to: 
Commander,  Military  Traffic  Management 
Command.  ATTN:  MTIN-FF,  5811  Columbia 
Pike,  Falls  Church,  Virginia  22041-5050. 

20.  Carrier  Acknowledgment  and 
Acceptance.  The  certifying  carrier  official 
agrees  to  ensure  that  the  appropriate 
company  officials  and  employees  are  familiar 
with  the  requirements,  terms  and  conditions 
of  this  Agreement  and  are  in  full  compliance 
with  the  applicable  provisions  herein.  Any 
information  found  to  be  falsely  represented  in 
the  Motor  Carrier  Qualification  Form,  the 
attachments  or  during  the  qualification 
procedures,  to  include  additional 
requirements  of  this  Agreement,  shall  be 
grounds  for  automatic  revocation  of  this 
Agreement  and  immediate  non-use  of  the 
carrier,  the  affiliated  companies,  division  and 
entities. 

I _ _ 

(Typed  Name  and  Title  of  Carrier  Official) 
verify  under  penalty  of  perjury  under  the 
laws  of  the  United  States  of  America,  that  the 
information  contained  in  the  carrier 
qualification  application  packet  and  this 
Agreement  is  true,  correct  and  complete.  If 
representing  a  company  or  organization,  I 
certify  that  I  am  qualified  and  authorized  to 
offer  this  information.  I  know  that  willful 
misstatements  or  omissions  of  material  facts 
constitute  Federal  criminal  violations 
punishable  under  18  U.S.C.  1001  by  up  to  5 
years  imprisonment  and  fines  up  to  $10,000 
for  each  offense,  or  punishable  as  perjury 
under  18  U.S.C.  1621  by  fines  up  to  $2,000  or 
imprisonment  up  to  5  years  for  each  offense. 
Further  I  understand  the  requirements  of  this 
Agreement  and  on 

behalf  of  _ _ _ 

(Typed  Name  of  Carrier  and  MC  Number) 
agree  to  comply  with  the  terms  and 
conditions  contained  herein. 


Signature  of  Carrier  Official  and  Title 


Uate 

Carrier  Address 


Telephone  Number  ( _ ) _ 

24  Hr  Emergency  Number  ( _ ) 


Interstate  Operating  authority 

Certificate  Number — MC  - 

Intrastate  Operating  Authority  Certificate 
Number(s)  (Include  Issuing  State — for 
example  PA — #12345) 


Military  Traffic  Management  Command 
Acknowledgement/Acceptance 

Signature  - - 

Title  - 

Date  Approved:  - - 

9.  Appendices  B  through  F  are  added 
to  read  as  follows: 

Appendix  B  to  part  619 — Agreement 
Between  the  Military  Traffic 
Management  Command  and  Motor 
Common  Carriers  Governing  the 
Transportation  of  Ammunition  and 
Explosives,  Class  A  and  B  for  and  on 
Behalf  of  the  U.S.  Department  of 
Defense 

1.  The  undersigned,  who  is  duly  * 
authorized  and  empowered  to  act  on 

behalf  of  - 

(Name  of  Company,  typed  or  legibly  printed) 
(herein  called  the  carrier),  as  a  prerequisite 
for  approval  to  transport  ammunition  and 
explosives,  class  A  and  B,  for  the  account  of 
the  Department  of  Defense  (DOD)  and  the 
Military  Traffic  Management  Command 
(MTMC),  (hereinafter  called  the 
Government),  agree  to  comply  with  all 
additional  requirements,  terms  and 
conditions  as  set  forth  in  this  Agreement. 

This  Agreement  governs  the  transportation  of 
all  DOD  class  A  and  B  ammunition  and 
explosives  shipments  administered  by  the 
Directorate  of  Inland  Traffic,  MTMC.  Further, 
the  carrier  must  also  be  a  party  to  and  in  full 
compliance  with  requirements  contained  in 
the  Agreement  governing  shipments  which 
require  a  Transportation  Protective  Service 
(TPS).  Noncompliance  by  the  carrier  with  any 
provision  of  this  or  any  other  Agreement  it  is 
a  party  to  will  be  sufficient  grounds  for 
immediate  revocation  of  the  carrier's 
approval  to  participate  in  the  movement  of 
class  A  and  B  ammunition  and  explosives. 
The  carrier  may  also  be  subject  to  further 
action  under  the  Carrier  Performance 
program,  governed  by  MTMC  Regulation  15- 
1,  which  could  result  in  nationwide 
disqualification  on  all  DOD  freight  shipments. 

2.  Approval  and  Revocation. 

a.  Carrier  understands  that  its  initial 
approval  and  retention  of  approval  are 
contingent  upon  establishing  and 
maintaining,  to  MTMC's  satisfaction 
sufficient  resources  to  support  its  proposed 
scope  of  operations  and  services.  Sufficient 
resources  include  the  equipment,  personnel, 
facilities,  and  finances  to  handle  the  traffic 
anticipated  by  DOD/MTMC  under  the 
carrier's  proposed  scope  of  operations  in 
accordance  with  the  service  requirements  of 
the  shipper. 


b.  The  carrier  understands  that  MTMC  may 
revoke  approval  at  any  time  upon  discovery 
of  grounds  for  ineligibility  or  disqualification. 

c.  In  addition  to  the  initial  evaluation,  the 
carrier  agrees  that  it  will  cooperate  with 
MTMC  follow-up  evaluations  at  any  time 
subsequent  to  signing  this  Agreement  to 
confirm  continued  eligibility. 

d.  The  carrier  certifies  that  neither  the 
owners,  company,  corporate  officials,  nor  any 
affiliation  or  subsidiary  thereof  are  currently 
debarred  or  suspended,  or  disqualified  by  a 
MTMC  General  Freight  Board,  or  placed  in 
non-use  by  MTMC  from  doing  business  with 
DOD. 

3.  Lawful  Performance. 

a.  Carrier  agrees  to  comply  with  all 
applicable  Federal,  State,  municipal,  and 
other  local  laws  and  regulations  governing 
the  safe  transportation  and  storage  of 
ammunition  and  explosives  to  include  title  49 
Code  of  Federal  Regulations  (CFR)  parts  177 
and  386  thru  397.  Provisions  for  exempt  intra- 
city  operations  as  defined  in  49  CFR  will  not 
apply  to  the  transportation  of  explosives  for 
the  DOD.  Intrastate  carriers  are  required  to 
comply  with  all  applicable  state  or  federal 
regulations,  whichever  are  more  stringent. 

b.  No  fines,  charges,  or  assessments  for 
overload  vehicles  or  other  violations  of 
applicable  laws  and  regulations  will  be 
passed  to  or  be  paid  by  any  agency  of  the 
Federal  Government. 

4.  Operating  Authority.  Carrier  agrees  to 
maintain  valid  motor  common  carrier 
operating  certificates  for  its  scope  of 
operations  which  is  not  restricted  against  the 
handling  and  transport  of  hazardous 
materials  or  ammunition  and  explosives, 
class  A  and  B.  Any  carrier  found  to  be,  in 
fact,  involved  in  the  brokerage,  as  defined  by 
the  Interstate  Commerce  Commission  (ICC), 
of  DOD  freight  traffic  will  have  its  approval 
revoked. 

5.  Insurance. 

a.  Minimum  public  liability  insurance 
requirements  are  prescribed  in  title  49  of  the 
Federal  Code  of  Federal  Regulations  (CFR) 

§  387.9  Carrier  agrees  to  ensure  that  the  ICC 
is  provided  proof  of  their  public  liability 
insurance,  in  the  form  of  a  BMC  91  or  91-X, 
or  MCS  90,  in  accordance  with  sections  29 
and  30  of  the  Motor  Carrier  Act  of  1980. 
Further,  the  motor  carrier  will  provide  MTMC 
with  a  certificate  of  insurance  form.  The 
certificate  holder  block  of  the  form  will 
indicate  that  MTMC,  5611  Columbia  Pike, 
Falls  Church,  Virginia  22041-5050,  ATTN: 
MTIN-FF,  will  be  notified  in  writing.  30  days 
in  advance  of  any  change  or  cancellation. 

The  deductible  portion  will  be  shown  on  the 
certificate.  The  insurance  underwriter  must 
have  a  policyholder’s  rating  in  the  Best’s 
Insurance  Guide,  listed  in  the  Fiscal  Service 
Treasury  Department  Circular  570,  Listing  of 
Surety  Companies. 

b.  The  carrier  agrees  to  also  file  with 
MTMC  proof  of: 

(1)  Public  liability  insurance.  Interstate  and 
Intrastate  carriers  $5,000,000  per  vehicle. 

(2)  Cargo  insurance.  Cargo  insurance  in  the 
minimum  of  $150,000  for  loss  and  damage  of 
government  freight  per  vehicle. 

c.  The  insurance,  carried  in  the  name  of  the 
carrier,  will  be  in  force  at  all  times  while  this 
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Agreement  is  in  effect  or  until  such  time  as 
the  carrier  cancels  all  tenders.  The  carrier 
agrees  to  ensure  that  the  policies  include  a 
provision  requiring  the  insurer  to  notify 
MTMC  prior  to  any  performance  of  service 
by  the  carrier.  Changes,  renewals,  and 
cancellations  notices  must  also  be  sent  to 
MTMC,  5611  Columbia  Pike,  Falls  Church, 
Virginia  22041-5050,  ATTN:  MTIN-FF.  This 
requirement  applies  to  both  interstate  and 
intrastate  carriers.  Carrier’s  insurance 
policy(s)  must  cover  all  equipment  used  to 
transport  DOD  freight. 

6.  Performance  Bond. 

a.  Carrier  agrees  to  provide  MTMC  with  a 
Performance  Bond.  The  bond  secures 
performance  and  fulfillment  of  the  carrier 
obligation  to  deliver  DOD  freight  to 
destination.  It  will  cover  DOD  re¬ 
procurement  costs  as  a  result  of  carrier 
default,  abandoned  shipments,  or 
bankruptcy.  The  bond  will  not  be  utilized  for 
operational  problems  such  as  late  pick  up  or 
delivery,  excessive  transit  time,  refusals,  no 
shows,  improper/inadequate  equipment  or 
claims  for  lost  or  damaged  cargo.  The  bond 
must  be  issued  by  a  surety  company  listed  in 
the  Fiscal  Service  Treasury  Department 
Circular  No.  570.  The  bond  must  be 
completed  on  the  form  provided  by  MTMC. 
The  bond  will  be  continuous  until  cancelled. 
MTMC  will  be  notified  in  writing,  30  days  in 
advance  of  any  change  or  cancellation.  A 
letter  of  intent  by  the  surety  company  is 
required  with  the  initial  application  package. 
Upon  MTMC  approval,  the  carrier  agrees  to 
submit  the  Performance  Bond  before  the 
Tender  of  Service  will  be  accepted. 

b.  The  sum  of  the  bond  will  be  determined 
as  follows. 

(1)  Carriers  having  done  business  in  their 
own  name  with  DOD  for  3  years  or  more  will 
be  required  to  submit  a  Performance  Bond  in 
the  amount  of  2.5%  of  their  total  DOD 
revenue  taken  from  the  Freight  Information 
Systems  Report  (FINS),  for  die  previous  12 
months,  not  to  exceed  $100,000  and  not  less 
than  $25,000. 

(2)  New  carriers  and  those  carriers  having 
done  business  in  their  own  name  with  the 
DOD  for  less  than  3  years  will  be  required  to 
submit  a  Performance  Bond  based  on  areas  of 
service  they  offer.  Areas  of  service  will  be 
computed  as  both  origins  and  destinations. 

1  state  (including  intrastate) — $25,000: 

2  to  3  states — $50,000;  and 
4  or  more  states— $100,000. 

(3)  Once  a  carrier  has  been  doing  business 
with  the  DOD  for  3  years,  their  bond 
requirement  will  change  from  area  of  service 
to  percent  of  revenue. 

c.  If  carrier  has  secured  the  Performance 
Bond  as  a  result  of  qualifying  under  the 
general  commodity  program  or  hazardous 
materials  (other  than  ammunition  and 
explosives,  classes  A  and  B)  program,  no 
additional  Performance  Bond  is  required. 

7.  Safety  and  Security. 

a.  A  “satisfactory"  safety  rating  will  be 
maintained  with  the  Federal  Highway 
Administration,  Department  of 
Transportation  and/or  with  the  appropriate 
state  agency  or  commission  in  the  case  of 
intrastate.  Safety  ratings  which  are 
“unsatisfactory,”  "conditional",  "insufficient 
information",  or  "not  rated"  will  not  be 


accepted.  The  carrier  further  agrees  to  permit 
unannounced  safety  and  security  inspections 
of  its  facilities,  terminals,  equipment  and 
operational  procedures  by  DOD  civilian  or 
military  personnel,  or  DOD  contract 
employees.  Inspection  of  carrier  equipment 
drivers’  records,  route  plans  and  inspection 
reports  will  be  permitted  during  both  the 
pickup  and  delivery  of  shipments  and  in 
coordination  with  local  police  or  other 
authorities  while  in  transit.  Carrier  also 
agrees  to  allow  inspection  of  carrier  records 
and  individual  driver  qualification  files. 

When  requested,  carrier  agrees  to  provide 
adequate  evidence  of  an  active  driver  safety, 
security  training  and  evaluation  program. 
Carrier  agrees  to  furnish,  on  request,  driver’s 
Social  Security  Numbers  to  verify  their 
security  clearances  and  allow  for  Inspection 
of  carrier/ driver  records. 

b.  Carrier  agrees  to  have  in  place  a 
company-wide  safety  and  security 
management  program  which  includes  specific 
on-going  safety  and  security  programs  for 
each  terminal  location.  Individual  terminal 
programs  will  encompass  planning  and 
execution  of  safety  and  security  in  routine 
operations,  to  include  emergency  responders 
and  planners,  and  with  the  local  police  and 
fire  authority.  Carrier  programs  will 
incorporate  compliance  with  all  applicable 
Federal,  State,  and  local  statutes  or 
requirements.  Conformance  with  other  safety 
standards,  such  as  NFPA  Code  498,  will  be 
accomplished  as  much  as  possible,  with 
compensating  measures  for  deviations.  Safety 
and  security  programs  at  the  company  wide 
or  terminal  level  may  be  subject  to  evaluation 
by  a  DOD  representative. 

c.  The  carrier  agrees  to  notify,  within  a 
reasonable  period  of  time,  the  consignor  and 
consignee  named  by  the  Government  Bill  of 
Lading  (GBL)  of  cargo  loss,  damage,  or 
unusual  delay.  Carrier  also  agrees  to  notify 
the  consignor  and  the  consignee  named  on 
the  GBL  immediately  by  telephone  of  an 
accident,  incident  or  significant  delay.  The 
information  to  be  reported  will  include 
origin/destination,  GBL  number,  shipping 
paper  information,  time  and  place  of 
occurrence  and  other  pertinent  accident 
details.  Carrier  agrees  to  notify  the  MTMC 
area  command  annotated  on  the  GBL  and  the 
Army  Operations  Center  (AOC),  within  one 
half  (Vi)  hour  after  notification  of  the 
consignor  and  consignee,  and  provide  status 
updates  as  required.  The  MTMC  HOTLINE 
and  AOC  telephone  numbers  are  as  follows: 
— Eastern  Area:  800-524-0331;  New  Jersey 

only;  800-348-4639 

— Western  Area:  800-331-1822;  California 

only:  800-624-1361 
—AOC:  703-687-0213 
When  requested,  Carrier  agrees  to  furnish 
MTMC  a  copy  of  accident  reports  submitted 
to  Department  of  Transportation  on  Form 
MCS  50-T  (Property)  or  MCS  50-B 
(Passengers)  when  DOD  classes  A  and  B 
explosives  movements  are  involved. 

d.  Carrier  agrees  to  provide  the  driverfy) 
transporting  protected  commodities  an 
emergency  telephone  number  (indicated  on 
the  last  page  of  this  Agreement)  which,  when 
used  at  any  time  (24  hours  a  day,  7  days  a 
week),  will  reach  a  qualified  carrier 
representative  who  will  be  able  to  provide 


information  and  assistance.  MTMC  will  be 
immediately  notified  if  this  telephone  number 
should  be  changed.  Carrier  also  agrees  to 
equip  the  vehicle  transporting  the  material 
with  communications  equipment  (CB  radio, 
mobile  phone,  etc.)  capable  of  being  used  to 
obtain  assistance  in  an  emergency. 

e.  Carrier  agrees  to  provide  the  appropriate 
Transportation  Protective  Service  (TPS)  when 
requested  by  a  DOD  shipper.  Carrier  further 
agrees  to  comply  with,  and  meet,  all  criteria 
for  TPS  as  set  forth  in  the  Agreement 
governing  the  transportation  of  shipments 
requiring  a  TPS  and  also  defined  in  the 
MTMC  Freight  Rules  Publication  No.  1A 
(MFTRP  No.  1A)  and  reissues  thereto. 

f.  Carrier  agrees  to  execute  a  DD  Form  441S 
(Certificate  Pertaining  to  Foreign  Interests)  as 
a  precondition  to  providing  any  TPS  for  the 
DOD.  Only  one  DD  Form  441S  must  be 
executed  by  a  carrier  regardless  of  the 
number  or  type  of  TPS  provided. 

g.  All  copies  of  the  Signature  and  Tally 
Record  (DD  Form  1907),  Special  Instructions 
for  Motor  Vehicle  Drivers  (DD  Form  836),  and 
the  Motor  Vehicle  Inspection  (DD  Form  626). 
will  be  transferred  from  driver  to  driver 
throughout  the  entire  movement  of  classes  A 
and  B  explosives  shipments.  All  drivers 
transporting  such  shipments  must  sign  the  DD 
Form  1907  and  follow  the  instructions  shown 
on  the  DD  Form  836.  Furnishing  of  the 
Signature  and  Tally  Record  is  an  integral  part 
of  a  TPS  to  be  provided  by  the  carrier. 

Carrier  must  ensure  that  each  person 
responsible  for  the  proper  handling  of  the 
shipment  signs  the  Signature  and  Tally 
Record  at  the  time  he/she  assumes 
responsibility.  All  drivers  transporting  such 
shipment  must  sign  the  Signature  and  Tally 
Record.  When  used  with  Dual  Driver  (DD), 
both  drivers  are  required  to  sign  the 
Signature  and  Tally  Record  upon  original 
receipt. 

8.  Driver  Requirements. 

a.  Carrier  agrees  to  comply  with  all  driver 
requirements  contained  in  paragraph  7  of  the 
Agreement  Between  the  Military  Traffic 
Management  Command  and  Motor  Common 
Carriers  Governing  the  Transportation  of 
Shipments  Which  Require  a  Transportation 
Protective  Service  (TPS)  for  and  on  Behalf  of 
the  U.S.  Department  of  Defense. 

b.  Carrier  agrees  that  newly  employed 
drivers  will  not  be  allowed  to  transport  class 
A  and  B  explosives  until  after  background 
checks  required  by  49  CFR  391.23  have  been 
successfully  completed. 

c.  Carrier  agrees  that  no  driver  disqualified 
under  49  CFR  391.15  will  be  permitted  to 
operate  any  vehicle  transporting  class  A  and 
B  explosives. 

d.  The  driver  of  a  motor  vehicle 
transporting  class  A  and  B  explosives  must 
undergo  a  physical  examination  and  must  be 
certified  physically  qualified  to  drive  a 
commercial  motor  vehicle  in  accordance  with 
49  CFR  391.43.  Carrier  agrees  to  have  driver 
screening  programs  in  place  to  ensure  that 
the  provisions  of  this  paragraph  are  met 

9.  Equipment.  Carrier  agrees  to  comply 
with  all  equipment  requirements  contained  in 
paragraph  8  of  the  Agreement  Between  the 
Military  Traffic  Management  Command  and 
Motor  Common  Carriers  Governing  the 
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Transportation  of  Shipments  Which  Require 
a  Transportation  Protective  Service  (TPS)  for 
and  on  Behalf  of  the  U.S.  Department  of 
Defense. 

10.  Shipment. 

a.  Carrier  agrees  to  ensure  that  the  shipper- 
provided  placards  are  displayed  in 
accordance  with  the  general  requirements 
found  in  49  CFR  172.504 

b.  Carrier  is  responsible  for  shipments  from 
origin  to  ultimate  destination.  The  carrier 
also  remains  responsible  for  shipments 
placed  in  a  safe  haven  or  refuge  location. 
Carrier  agrees  not  to  disclose  any 
information  to  unauthorized  persons 
concerning  the  nature,  kind,  quantity, 
destination,  consignee  or  routing  of  any 
protected  commodities  shipment  tendered  to 
it.  The  carrier  further  agrees  to  provide,  at  no 
additional  cost  to  the  Government,  the  status 
of  any  shipment  within  24  hours  after  an 
inquiry  is  made. 

c.  Carrier  agrees  to  comply  with  all 
shipment  requirements  contained  in 
paragraph  9  of  the  Agreement  Between  the 
Military  Traffic  Management  Command  and 
Motor  Common  Carriers  Governing  the 
Transportation  of  Shipments  Which  Require 
a  Transportation  Protective  Service  (TPS)  for 
and  on  Behalf  of  the  U.S.  Department  of 
Defense. 

d.  When  requested  by  the  shipper  for 
reasons  of  security,  carrier  agrees  to  cover 
the  shipment  with  a  carrier-provided 
tarpaulin.  Protective  tarping  is  an  accessorial 
service. 

11.  Documentation. 

a.  The  carrier  agrees  to  accept  GBLs  on 
which  freight  charges  will  be  paid  by  the 
Government,  and  bound  by  all  terms  stated 
on  the  SF1103,  Government  Bill  of  Lading. 

b.  The  carrier  will  comply  with  the 
documentation  preiodge  procedures  in  effect 
at  Military  Ocean  Terminals  when  cargo  is 
consigned  for  further  movement  overseas. 
(Prelodging  is  the  submission  of  advance 
shipment  documents  which  identifies  the 
shipment  to  the  Military  Ocean  Terminal 
prior  to  delivery  of  the  cargo  at  the  terminal.) 
Instructions  will  be  provided  by  the 
consignor  to  furnish  certain  data  at  least  24 
hours  in  advance  of  cargo  delivery  to  the 
terminal. 

12.  Loss  or  Damage.  The  carrier  agrees  to 
be  liable  for  loss  or  damage  to  cargo  in 
accordance  with  the  provisions  of  49  U.S.C. 
11707  (the  Carmack  Amendment  to  the 
Interstate  Commerce  Act).  Carrier  agrees  to 
promptly  settle  uncontested  claims  for  loss  or 
damage. 

13.  Standard  Tender  of  Service. 

a.  Hie  carrier  agrees  to  comply  with  the 
preparation  and  filing  instructions  and 
applicable  freight  traffic  rules  publications 
issued  by  MTMC.  Carrier  understands  that 
MTMC  will  reject  tenders  not  in  compliance 
with  these  instructions. 

b.  Carrier  agrees  to  provide  a  street 
address  where  the  company  office  is  located 
in  lieu  of  a  post  office  box  number.  Carrier 
agrees  to  provide  the  address  prior  to  or  in 
conjunction  with  submission  of'any  tenders 
or  other  rate  schedules.  The  carrier  agrees  to 
also  advise  MTMC  of  any  change  in  address 
prior  to  the  effective  date  of  the  change. 
Failure  to  do  so  is  grounds  to  discontinue  use 
of  the  carriers. 


c.  Carrier  understands  that  tenders 
inadvertently  accepted  and  distributed  for 
use  and  not  in  compliance  with  this 
Agreement,  the  provisions  contained  in  the 
Standard  Tender  of  Freight  Services  (MT 
Form  364-R),  or  the  applicable  MTMC  Freight 
Traffic  Rules  Publication,  and  supplements 
thereof,  will  be  subject  to  immediate  removal 
or  non-use  until  corrections  are  made.  The 
issuing  carrier  will  be  advised  when  tenders 
are  removed  under  these  circumstances. 

14.  Rates. 

a.  Carrier  agrees  to  transport  Government 
shipments  at  the  lowest  tender  rate 
specifically  applicable  to  the  department  or 
agency  involved. 

b.  The  carrier’s  rates  must  be  on  file  with 
MTMC,  HQ,  Eastern  Area,  ATTN:  MTE-IN, 
Bayonne,  New  Jersey  07002-5302.  The  carrier 
must  publish  all  rates,  charges,  and 
accessorial  services  on  a  "Department  of 
Defense  Standard  Tender  of  Freight 
Services”,  MT  Form  364-R  and  must  comply 
with  the  tender  preparation  instructions. 

(Only  services  annotated  with  a  charge  in  the 
tender  will  be  paid  by  the  shipper.)  • 

15.  Carrier  Performance.  Carrier  agrees  that 
carrier’s  equipment,  performance,  and 
standards  of  service  will  conform  with  its 
obligations  under  Federal,  State  and  local 
law  and  regulation  as  well  as  with  the 
guidelines  found  in  the  Defense  Traffic 
Management  Regulation  (DTMR)  and  this 
Agreement.  The  carrier  fully  understands  its 
obligation  to  remain  current  in  its  knowledge 
of  service  standards.  The  carrier  accepts  the 
Government’s  right  to  revoke  approval, 
declare  ineligible,  non-use,  or  disqualify  the 
carrier  for  unsatisfactory  service  for  any 
operating  deficiency,  noncompliance  with 
terms  of  this  Agreement  or  terms  of  any 
negotiated  agreements,  tariffs,  tenders,  bills 
of  lading  or  similar  arrangements  determining 
the  relationship  of  the  parties,  or  for  the 
publication  or  assessment  of  unreasonable 
rates,  charges,  rules,  descriptions, 
classifications,  practices,  or  other 
unreasonable  provisions  of  tariff/tenders. 
Rules  governing  the  Carrier  Performance 
Program  are  found  in  MTMC  Regulation  15-1, 
and  Army  Regulation  55-355,  DTMR.  If  a 
carrier  is  removed  or  disqualified  for  6 
months  or  more,  it  will  have  to  be  re¬ 
qualified. 

16.  General  Provisions.  The  carrier  must 
possess  a  valid  Standard  Carrier  Alpha  Code 
(SCAC).  When  a  company  holding  the 
appropriate  authority  has  operating  divisions 
each  wiih  its  own  unique  SCAC,  each  such 
division  is  required  to  execute  a  separate 
agreement  with  the  MTMC  governing  the 
transportation  of  protected  commodities. 

17.  Terms  of  the  Agreement. 

a.  The  terms  of  this  Agreement  will  be 
applicable  to  each  shipment. 

b.  This  Agreement  shall  be  effective  from 
the  date  of  approval  by  MTMC,  until 
terminated.  Termination  is  effective  upon 
receipt  of  written  notice  by  either  party. 

c.  Nothing  in  this  Agreement  will  be 
construed  as  a  guarantee  by  the  Government 
of  any  particular  volume  of  traffic. 

d.  The  carrier  agrees  to  immediately  notify 
MTMC  of  any  changes  in  ownership,  in 
affiliations,  executive  officers,  and/or  board 
members,  and  carrier  name.  Carrier 


understands  that  failure  to  notify  MTMC 
shall  be  grounds  for  immediate  revocation  of 
the  carrier's  approval  and  their  participation 
in  the  movement  of  DOD  freight. 

18.  Additional  Specialized  Requirements. 
The  terms  of  this  Agreement  will  not  prevent 
different  or  additional  requirements  with 
respect  to  negotiated  agreements  or  added 
requirements  for  other  types  of  service  and/ 
or  commodities. 

19.  Inquiries.  Inquiries  may  be  referred  to: 
Commander,  Military  Traffic  Management 
Command,  ATTN:  MTIN-FF,  5611  Columbia 
Pike,  Falls  Church,  Virginia  22041-5050. 

20.  Carrier  Acknowledgment  and 
Acceptance.  The  certifying  carrier  official 
agrees  to  ensure  that  the  appropriate 
company  officials  and  employees  are  familiar 
with  the  requirements,  terms  and  conditions 
of  this  Agreement  and  are  in  full  compliance 
with  the  applicable  provisions  herein.  Any 
information  found  to  be  falsely  represented  in 
the  Motor  Carrier  Qualification  Form,  the 
attachments  or  during  the  qualification 
procedures,  to  include  additional 
requirements  of  this  Agreement,  shall  be 
grounds  for  automatic  revocation  of  this 
Agreement  and  immediate  non-use  of  the 
carrier,  the  affiliated  companies,  division  and 
entities. 

I _ _ , 

(Typed  Name  and  Title  of  Carrier  Official) 
verify  under  penalty  of  perjury  under  the 
laws  of  the  United  States  of  America,  that  the 
information  contained  in  the  carrier 
qualification  application  packet  and  this 
Agreement  is  true,  correct  and  complete.  If 
representing  a  company  or  organization,  I 
certify  that  I  am  qualified  and  authorized  to 
offer  this  information.  I  know  that  willful 
misstatements  or  omissions  of  material  facts 
constitute  Federal  criminal  violations 
punishable  under  18  U.S.C.  1001  by  up  to  5 
years  imprisonment  and  fines  up  to  $10,000 
for  each  offense,  or  punishable  as  perjury 
under  18  U.S.C.  1621  by  fines  up  to  $2,000  or 
imprisonment  up  to  5  years  for  each  offense. 
Further  I  understand  the  requirements  of  this 
Agreement  and  on  behalf  of 

(Typed  Name  of  Carrier  and  MC  Number) 
agree  to  comply  with  the  terms  and 
conditions  contained  herein. 


Signature  of  Carrier  Official  and  Title 


Date 

Carrier  Address 


Telephone  Number  ( _ ) - 

24  Hr  Emergency  Number  ( - ) - 

Interstate  Operating  Authority 

Certificate  Number-MC - 

Intrastate  Operating  Authority  Certificate 
Number(8)  (Include  Issuing  State — for 
example  PA — #12345) 
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Military  Traffic  Management  Command 
Acknowledgement/ Acceptance 

Signature  - 

Title  - 

Date  Approved:  - 

Appendix  C  to  Part  619 — Agreement 
Between  the  Military  Traffic 
Management  Command  and  Motor 
Common  Carriers  Governing  the 
Transportation  of  Hazardous  Material 
Other  Than  Class  A  and  B  Explosives 
for  and  on  Behalf  of  the  U.S.  Department 
of  Defense 

1.  The  undersigned,  who  is  duly 
authorized  and  empowered  to  act  on  behalf 

of - 

(Name  of  Company,  Typed  or  Legibly 
Printed) 

(hereinafter  called  the  carrier),  as  a 
prerequisite  for  approval  to  transport 
hazardous  materials,  (other  than  Class  A  &  B 
Explosives),  as  defined  in  49  Code  of  Federal 
Regulations  (CFR)  172/3.  Hazardous 
commodities  in  bulk  include,  but  not  limited 
to,  such  items  as  gasoline,  kerosene, 
lubricating  oil,  turbine  fuel,  diesel  fuel  and 
fuel  oil,  for  the  account  of  the  DOD  and  the 
Military  Traffic  Management  Command 
(MTMC)  (herein  called  the  Government), 
agrees  to  comply  with  all  requirements,  terms 
and  conditions  as  set  forth  in  this  Agreement. 
If  the  carrier  wishes  to  participate  in  DOD 
traffic  which  requires  a  protective  service, 
the  carrier  must  also  be  a  party  to  and  in  full 
compliance  with  requirements  contained  in 
the  Agreement  governing  shipments  which 
require  a  Transportation  Protective  Service 
(TPS).  Noncompliance  by  the  carrier  with  any 
provision  of  this  or  any  other  Agreement  it  is 
a  party  to  will  be  sufficient  grounds  for 
immediate  revocation  of  the  carrier's 
approval  to  participate  in  the  movement  of 
hazardous  materials.  The  carrier  may  also  be 
subject  to  further  action  under  the  Carrier 
Performance  Program,  governed  by  MTMC 
Regulation  15-1,  which  could  result  in 
nationwide  disqualification  on  all  DOD 
freight  shipments. 

2.  Approval  and  Revocation. 

a.  Carrier  understands  that  its  initial 
approval  and  retention  of  approval  are 
contingent  upon  establishing  and 
maintaining,  to  MTMC’s  satisfaction 
sufficient  resources  to  support  its  proposed 
scope  of  operations  and  services.  Sufficient 
resources  include  the  equipment,  personnel, 
facilities,  and  finances  to  handle  the  traffic 
anticipated  by  DOD/MTMC  under  the 
carrier’s  proposed  scope  of  operations  in 
accordance  with  the  service  requirements  of 
the  shipper. 

b.  The  carrier  understands  that  MTMC  may 
revoke  approval  at  anytime  upon  discovery 
of  grounds  for  ineligibility  or  disqualification. 
The  carrier  further  understands  that  it  is  not 
authorized  to  submit  tenders  for  shipments 
requiring  a  TPS  until  it  has  served  DOD  in  an 
approved  status  for  12  continuous  months. 
Prior  to  being  allowed  to  handle  shipments 
which  require  a  TPS  or  class  A  &  B 
explosives,  the  carrier  must  first  meet  any 
additional  requirements  in  effect  at  the  time. 


c.  In  addition  to  the  initial  evaluation,  the 
carrier  agrees  that  it  will  cooperate  with 
MTMC  follow-up  evaluations  at  any  time 
subsequent  to  signing  this  Agreement  to 
confirm  continued  eligibility. 

d.  The  carrier  certifies  that  neither  the 
owners,  company,  corporate  officials,  nor  any 
affiliation  or  subsidiary  thereof  are  currently 
debarred  or  suspended,  disqualified  by  a 
MTMC  General  Freight  Board,  or  placed  in 
non-use  by  MTMC  from  doing  business  with 
DOD. 

3.  Lawful  Performance. 

a.  Carrier  agrees  to  comply  with  all 
applicable  Federal,  State,  municipal,  and 
other  local  laws  and  regulations  governing 
the  safe,  proper,  and  lawful  operation  of 
motor  vehicles  to  include  Title  49  Code  of 
Federal  Regulations  (CFR)  386-397.  Intrastate 
carriers  are  required  to  comply  with  all 
applicable  state  or  federal  regulations, 
whichever  are  more  stringent 

b.  No  fines,  charges,  or  assessments  for 
overload  vehicles  or  other  violations  of 
applicable  laws  and  regulations  will  be 
passed  to  or  be  paid  by  any  agency  of  the 
Federal  Government. 

4.  Operating  Authority.  Carrier  agrees  to 
maintain  valid  motor  common  carrier 
operating  certificates  for  its  scope  of 
operations  which  is  not  restricted  against  the 
handling  and  transport  of  hazardous 
materials  as  defined  in  49  CFR  172/3.  Any 
carrier  found  to  be,  involved  in  brokerage,  as 
defined  by  the  Interstate  Commerce 
Commission  (ICC),  of  DOD  freight  traffic  will 
have  its  approval  revoked. 

5.  Insurance. 

a.  Minimum  public  liability  insurance 
requirements  are  prescribed  in  Title  49  of  the 
Federal  Code  of  Federal  Regulations  (CFR) 

S  387.9.  Carrier  agrees  to  ensure  that  the  ICC 
is  provided  proof  of  their  public  liability 
insurance,  in  the  form  of  a  BMC  91  or  91-X, 
or  MCS  90,  in  accordance  with  sections  29 
and  30  of  the  Motor  Carrier  Act  of  1980. 
Further,  the  motor  carrier  will  provide  MTMC 
with  a  certificate  of  insurance  form.  The 
certificate  holder  block  of  the  form  will 
indicate  that  MTMC,  5611  Columbia  Pike, 
Falls  Church,  Virginia  22041-5050,  ATTN: 
MT1N-FF,  will  be  notified  in  writing,  30  days 
in  advance  of  any  change  or  cancellation. 

The  deductible  portion  will  be  shown  on  the 
certificate.  The  insurance  underwriter  must 
have  a  policyholder’s  rating  in  the  Best’s 
Insurance  Guide,  listed  in  the  Fiscal  Service 
Treasury  Department  Circular  570,  Listing  of 
Surety  Companies. 

b.  The  Carrier  agrees  to  also  file  with 
MTMC  proof  of: 

(1)  Interstate  Public  Liability.  Carrier  will 
ensure  that  its  insurance  company(s)  file  with 
MTMC  proof  of  public  liability  and  property 
damage  insurance  for  the  transportation  of 
hazardous  commodities  in  the  minimum 
amounts  prescribed  in  49  CFR  387.9. 

(2)  Intrastate  Public  Liability.  Carrier  will 
ensure  that  its  insurance  company(s)  file  with 
MTMC  proof  of  insurance  which  meets  the 
state  requirements  for  public  liability  and 
property  damage  for  the  transportation  of 
hazardous  materials. 

(3)  Cargo  Insurance.  Carrier  will  also  file 
with  MTMC  proof  of  $150,000  per  incident 
minimum  cargo  insurance  for  loss  and 


damage  of  Government  freight  other  than 
bulk  fuel  which  is  set  at  $25,000. 

c.  The  insurance,  carried  in  the  name  of  the 
carrier,  will  be  in  force  at  all  times  while  this 
Agreement  is  in  effect  or  until  such  time  as 
the  carrier  cancels  all  tenders.  The  carrier 
agrees  to  ensure  that  the  policies  include  a 
provision  requiring  the  insurer  to  notify 
MTMC  prior  to  any  performance  of  service 
by  the  carrier.  Changes,  renewals,  and 
cancellation  notices  must  also  be  sent  to 
MTMC,  5611  Columbia  Pike,  Falls  Church, 
Virginia  22041-5050,  ATTN:  MTIN-FF.  This 
requirement  applies  to  both  interstate  and 
intrastate  carriers.  Carrier's  insurance 
policy(s)  must  cover  all  equipment  used  to 
transport  DOD  freight. 

6.  Performance  Bond. 

a.  Carrier  agrees  to  provide  MTMC  with  a 
Performance  Bond.  The  bond  secures 
performance  and  fulfillment  of  the  carrier 
obligation  to  deliver  DOD  freight  to 
destination.  It  will  cover  DOD  re- 
procurement  costs  as  a  result  of  carrier 
default,  abandoned  shipments,  or  bankruptcy 
by  the  carrier.  The  bond  will  not  be  utilized 
for  operational  problems  such  as  late  pick  up 
or  delivery,  excessive  transit  time,  refusals, 
no  shows,  improper/inadequate  equipment  or 
claims  for  lost  or  damaged  cargo.  The  bond 
must  be  issued  by  a  surety  company  listed  in 
the  Fiscal  Service  Treasury  Department 
Circular  No.  570.  The  bond  must  be 
completed  on  the  form  provided  by  MTMC. 
The  bond  will  be  continuous  until  canceled. 
MTMC  will  be  notified  in  writing.  30  days  in 
advance  of  any  change  or  cancellation.  A 
letter  of  intent  by  the  surety  company  is 
required  with  the  initial  application  package. 
Upon  MTMC  approval,  the  carrier  agrees  to 
submit  the  Performance  Bond  before  the 
Tender  of  Service  will  be  accepted. 

b.  The  sum  of  the  bond  shall  be  determined 
as  follows: 

(1)  Carriers  having  done  business  in  their 
own  name  with  DOD  for  3  years  or  more  will 
be  required  to  submit  a  performance  bond  in 
the  amount  of  2.5%  of  their  total  DOD 
revenue,  taken  from  the  Freight  Information 
Systems  Report  (FINS),  for  the  previous  12 
months,  not  to  exceed  $100,000  and  not  less 
than  $25,000. 

(2)  New  carriers  and  those  carriers  having 
done  business  in  their  own  name  with  the 
DOD  for  less  than  3  years  will  be  required  to 
submit  a  Performance  Bond  based  on  areas  of 
service  they  offer.  Areas  of  service  will  be 
computed  at  both  origins  and  destinations 
served. 

1  state  (including  intrastate) — $25,000; 

2  to  3  states — $50,000;  and 
4  or  more  states — $100,000. 

(3)  Once  a  carrier  has  been  doing  business 
with  the  DOD  for  3  years,  their  bond 
requirement  will  change  from  area  of  service 
to  percent  of  revenue. 

c.  Bulk  fuel  carriers  will  be  required  to 
submit  a  $25,000  Performance  Bond. 

d.  Local  dray  age  and  commercial  zone 
carriers  are  exempt  from  the  bond 
requirement. 

e.  If  carrier  has  secured  the  Performance 
Bond  as  a  result  of  qualifying  under  the 
general  commodity  program  or  class  A  and  B 
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program,  no  additional  Performance  Bond  is 
required. 

7.  Safety  and  Security. 

a.  A  “satisfactory"  safety  rating  will  be 
maintained  with  the  Federal  Highway 
Administration,  Department  of 
Transportation  and/or  with  the  appropriate 
state  agency  or  commission  in  the  case  of 
intrastate.  Safety  ratings  which  are 
“unsatisfactory,"  "conditional",  “insufficient 
information”,  or  “not  rated”  will  not  be 
accepted.  The  carrier  further  agrees  to  permit 
unannounced  safety  and  security  inspections 
of  its  facilities,  terminals,  equipment  and 
operational  procedures  by  DOD  civilian  or 
military  personnel,  or  DOD  contract 
employees.  These  inspections  may  include 
transit  surveillances  of  vehicles  and  drivers. 
The  carrier  agrees  to  provide  evidence  that 
fulfills  the  requirement  set  forth  in  49  Code  of 
Federal  Regulation  Parts  390  thru  396. 
Inspection  of  carrier  equipment,  drivers' 
records,  route  plans  and  inspection  reports 
will  be  permitted  during  both  the  pickup  and 
delivery  of  shipments  and  in  coordination 
with  local  police  or  other  authorities  while  in 
transit.  Carrier  also  agrees  to  allow 
inspection  of  carrier  records  and  individual 
driver  qualification  files.  When  requested, 
carrier  agrees  to  provide  adequate  evidence 
of  an  active  driver  safety,  security  training 
and  evaluation  program.  Carrier  agrees  to 
furnish,  on  request,  driver’s  social  Social 
Security  Numbers  to  verify  their  security 
clearances  and  allow  for  inspection  of 
carrier/driver  records. 

b.  Carrier  agrees  to  have  in  place  a 
company-wide  safety  and  security 
management  program  which  includes  specific 
on-going  safety  and  security  programs  for 
each  terminal  location.  Individual  terminal 
programs  will  encompass  planning  and 
execution  for  safety  and  security  in  routine 
operations,  to  include  emergency  responders 
and  planners,  and  with  the  local  police  and 
fire  authority.  Carrier  programs  will 
incorporate  compliance  with  all  applicable 
Federal,  State,  and  local  statutes  or 
requirements.  Conformance  with  other  safety 
standards,  such  as  NFPA  Code  498.  will  be 
accomplished  as  much  as  possible,  with 
compensating  measures  for  deviations.  Safety 
and  security  programs  at  the  company  wide 
or  terminal  level  may  be  subject  to  evaluation 
by  a  DOD  representative. 

c.  The  carrier  agrees  to  notify,  within  a 
reasonable  period  of  time,  the  consignor  and 
consignee  named  by  the  Government  Bill  of 
Lading  (GBL)  or  Commercial  Bill  of  Lading 
(CBL)  of  cargo  loss,  damage,  or  unusual 
delay.  Carrier  also  agrees  to  notify  the 
consignor  and  the  consignee  named  on  the 
GBL  immediately  by  telephone  of  an 
accident,  incident  or  significant  delay.  The 
information  to  be  reported  will  include 
origin/destination,  GBL/CBL  number, 
shipping  paper  information,  time  and  place  of 
occurrence  and  other  pertinent  accident 
details.  Carrier  agrees  to  notify  the  MTMC 
area  command  annotated  on  the  GBL  and  the 
Defense  Logistics  Agency  (DLA),  within  one 
half  ( Vz)  hour  after  notification  of  the 
consignor  and  consignee,  and  provide  status 
updates  as  required.  The  MTMC  HOTLINE 
telephone  numbers  are  as  follows: 

— Eastern  Area:  800-524-0331:  New  Jersey 

only:  800-624-1361 


—Western  Area:  800-331-1822;  California 

only:  800-348-4639 
—DLA:  800-851-8061. 

When  requested,  carrier  agrees  to  furnish 
MTMC  a  copy  of  accident  reports  submitted 
to  Department  of  Transportation  on  Form 
MCS  50-T  (Property). 

d.  Carrier  agrees  to  provide  the  driver(s) 
transporting  hazardous  commodities  an 
emergency  telephone  number  (indicated  on 
the  last  page  of  this  Agreement)  which,  when 
used  at  any  time  (24  hours  a  day,  7  days  a 
week),  will  reach  a  qualified  carrier 
representative  who  will  be  able  to  provide 
information  and  assistance.  MTMC  will  be 
immediately  notified  if  this  telephone  number 
should  be  changed. 

e.  Carriers  approved  to  transport  DOD 
hazardous  materials  requiring  TPS  agree  that 
no  driver  disqualified  under  49  CFR  391.15 
will  be  permitted  to  operate  any  vehicle 
transporting  such  commodities. 

f.  Carriers  approved  to  transport  DOD 
hazardous  materials  agree  to  ensure  that 
drivers  of  a  motor  vehicle  transporting  such 
commodities  must  undergo  a  physical 
examination  and  must  be  certified  physically 
qualified  to  drive  a  commercial  motor  vehicle 
in  accordance  with  49  CFR  391.43.  Carrier 
also  agrees  to  have  driver  screening  programs 
in  place  to  ensure  that  the  provisions  of  this 
paragraph  are  met. 

8.  Drivers  Requirements. 

a.  Carriers  agrees  to  ensure  that  the 
driver(s)  employed  to  transport  hazardous 
materials  have  a  minimum  of  one  year  of 
general  commodities  driving  experience 
(using  similar  equipment)  prior  to 
transporting  hazardous  commodities,  and 
that  its  drivers  are  trained  and  competent  in 
the  movement  of  these  commodities  to 
include  an  understanding  of  the  following:  49 
CFR  part  397;  instructions  on  procedures  to 
be  followed  in  the  event  of  a  delay;  nature  of 
the  materials  being  transported:  precautions 
to  be  taken  in  an  emergency;  written  route 
plans;  and  shipping  paper  entries.  The  carrier 
will  certify  that  the  driver  is  trained  and 
competent  in  the  movement  of  hazardous 
commodities,  and  proof  of  certification  must 
be  carried  in  the  vehicle  of  the  unit 
transporting  these  commodities. 

b.  The  carrier  agrees  to  further  ensure  that 
driver(s)  carry  a  valid  commercial  motor 
vehicle  operator's  license  issued  by  his/her 
state  of  domicile,  a  certificate  of  physical 
examination  issued  during  the  preceding  24 
months,  and  an  employee  record  card,  or 
similar  document,  one  of  which  must  contain 
the  driver's  photograph.  The  driver(s)  must  be 
21  years  of  age.  The  driverfs)  must  carry  a 
company  picture  identification  card  to  verify 
affiliation  with  the  carrier  named  on  the 
Government  Bill  of  Lading  (GBL). 

9.  Equipment. 

a.  Trip-leased  equipment,  with  or  without 
drivers,  will  not  be  used  to  transport 
hazardous  materials  for  the  account  of  the 
DOD.  Exceptions  for  the  use  of  intermittent 
or  occasional  drivers  in  49  CFR  391.63  will 
not  apply  to-any  DOD  movement.  Any 
equipment,  with  or  without  drivers,  leased  to 
augment  carrier-owned  equipment  will  be  on 
a  not  less  than  90-day  noncancellable  basis. 

b.  A  copy  of  the  equipment  lease 
agreement  must  be  carried  in  the  vehicle  of 


the  unit  transporting  these  commodities. 
(Facsimile,  Xerox,  or  otherwise  reproduced 
copies,  are  not  acceptable.)  Interchange 
agreements  which  originate  at  origin  will  be 
considered  trip  leases  and  will  not  be 
accepted.  The  lease  must  be  complete  at  time 
of  pick  up  and  should  require  no  further 
information  to  be  completed  by  the  driver. 
Failure  to  comply  with  this  requirement  or 
attempted  abuse  of  this  requirement  could 
result  in  the  carrier's  participation  in  this 
type  traffic  to  be  immediately  revoked  and  up 
to  a  nationwide  disqualification  on  all  DOD 
freight  shipments  should  further  action  under 
the  Carrier  Performance  Program  be  deemed 
appropriate. 

c.  Carriers  approved  to  transport  DOD 
hazardous  materials  requiring  TPS  agree  to 
comply  with  all  equipment  requirements 
contained  in  paragraph  8  of  the  Agreement 
Between  the  Military  Traffic  Management 
Command  and  Motor  Common  Carriers 
Governing  the  Transportation  of  Shipments 
Which  Require  a  Transportation  Protective 
Service  (TPS)  for  and  on  Behalf  of  the  U.S. 
Department  of  Defense. 

10.  Shipment. 

a.  Carrier  is  responsible  for  shipments  from 
origin  to  ultimate  destination.  The  carrier 
also  remains  responsible  for  shipments 
placed  in  a  safe  haven  or  refuge  location. 
Carrier  agrees  not  to  disclose  any 
information  to  unauthorized  persons 
concerning  the  nature,  kind,  quantity, 
destination,  consignee  or  routing  of  any 
hazardous  material  shipment  tendered  to  it. 
The  carrier  further  agrees  to  provide,  at  no 
additional  cost  to  the  Government,  the  status 
of  any  shipment  within  24  hours  after  an 
inquiry  is  made. 

b.  Carrier  agrees  to  ensure  that  shipper- 
provided  placards  are  displayed  in 
accordance  with  the  general  requirements 
found  in  49  CFR  172.504  for  the  transportation 
of  hazardous  materials.  The  carrier  further 
agrees  to  conform  to  the  requirements  found 
in  49  CFR  177.825  pertaining  to  the 
transportation  of  radioactive  materials  on 
designated  routes  of  radioactive  materials  for 
which  placarding  is  required.  Carrier  also 
agrees  to  route  all  other  shipments  of 
hazardous  commodities  in  accordance  with 
the  provisions  of  49  CFR  397.9. 

c.  When  requested  by  the  shipper  for 
reasons  of  security,  carrier  agrees  to  cover 
the  shipment  with  a  carrier-provided 
tarpaulin.  Protective  tarping  is  an  accessorial 
service. 

d.  Carriers  approved  to  transport  DOD 
hazardous  materials  requiring  TPS  agree  to 
comply  with  all  shipment  requirements 
contained  in  paragraph  9  of  the  Agreement 
Between  the  Military  Traffic  Management 
Command  and  Motor  Common  Carriers 
Governing  the  Transportation  of  Shipments 
Which  Require  a  Transportation  Protective 
Service  (TPS)  for  and  on  Behalf  of  the  U.S. 
Department  of  Defense. 

11.  Documentation. 

a.  The  carrier  agrees  to  accept  GBLs  and 
CBLs  on  which  freight  charges  will  be  paid  by 
the  Government,  and  bound  by  all  terms 
stated  on  the  SF1103,  Government  Bill  of 
Lading,  regardless  of  the  type  of  bill  of  lading 
tendered. 
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b.  The  carrier  agrees  to  comply  with  the 
documentation  pelodged  procedures  in  effect 
at  Military  Ocean  Terminals  when  cargo  is 
consigned  for  further  movement  overseas. 
(Prelodging  is  the  submission  of  advance 
shipment  documents  which  identifies  the 
shipment  to  the*Military  Ocean  Terminal  or 
the  installation  prior  to  delivery  of  the  cargo 
at  the  terminal.)  Instructions  will  be  provided 
by  the  consignor  to  furnish  certain  data  at 
least  24  hours  in  advance  of  cargo  delivery  to 
the  terminal. 

12.  Loss  or  Damage.  The  carrier  agrees  to 
be  liable  for  loss  or  damage  to  cargo  in 
accordance  with  the  provisions  of  49  U.S.C. 
11707  (the  Carmack  Amendment  to  the 
Interstate  Commerce  Act).  Carrier  agrees  to 
promptly  settle  uncontested  claims  for  loss  or 
damage. 

13.  Standard  Tender  of  Service. 

a.  The  carrier  agrees  to  comply  with  the 
preparation  and  filing  instructions  and 
applicable  freight  traffic  rules  publications 
issued  by  MTMC.  Carrier  understands  that 
MTMC  will  reject  tenders  not  in  compliance 
with  these  instructions. 

b.  Carrier  agrees  to  provide  a  street 
address  where  the  company  office  is  located 
in  lieu  of  a  post  office  box  number.  Carrier 
will  provide  the  address  prior  to  or  in 
conjunction  with  submission  of  any  tenders 
or  other  rate  schedules.  The  carrier  agrees  to 
also  advise  MTMC  of  any  change  in  address 
prior  to  the  effective  date  of  the  change. 
Failure  to  do  so  is  grounds  to  discontinue  use 
of  the  carriers. 

c.  Carrier  understands  that  tenders 
inadvertently  accepted  and  distributed  for 
use  and  not  in  compliance  with  this 
agreement,  the  provisions  contained  in  the 
Standard  Tender  of  Freight  Services  (MT 
Form  364-R),  or  the  applicable  MTMC  Freight 
Traffic  Rules  Publication,  and  supplements 
thereof,  will  be  subject  to  immediate  removal 
or  nonuse  until  corrections  are  made.  The 
issuing  carrier  will  be  advised  when  tenders 
are  removed  under  these  circumstances. 

14.  Rates. 

a.  Carrier  agrees  to  transport  Government 
shipments  at  the  lowest  tender  rate 
specifically  applicable  to  the  department  or 
agency  involved. 

b.  The  carrier’s  rates  must  be  on  file  with 
MTMC,  HQ,  Eastern  Area,  ATTN:  MTE-IN, 
Bayonne,  New  Jersey  07002-5302.  The  agent 
must  publish  all  rates,  charges,  and 
accessorial  services  on  a  "Department  of 
Defense  Standard  Tender  of  Freight 
Services”,  MT  Form  364-R  and  must  comply 
with  the  tender  preparation  instructions. 
(Only  services  annotated  with  a  charge  in  the 
tender  will  be  paid  by  the  shipper.) 

15.  Carrier  Performance.  Carrier  agrees  that 
carrier's  equipment,  performance,  and 
standards  of  service  will  conform  with  its 
obligations  under  Federal.  State  and  local 
law  and  regulation  as  well  as  with  the 
guidelines  found  in  the  Defense  Traffic 
Management  Regulation  (DTMR)  and  this 
Agreement.  The  carrier  fully  understands  its 
obligation  to  remain  current  in  its  knowledge 
of  service  standards.  The  carrier  accepts  the 
Government's  right  to  revoke  approval, 
declare  ineligible,  nonuse,  or  disqualify  the 
carrier  for  unsatisfactory  service  subsequent 
to  approval  or  for  any  other  operating 


deficiency,  or  for  noncompliance  with  terms 
of  the  Agreement  or  terms  of  negotiated 
agreements,  tariffs,  tenders,  bills  of  lading  or 
similar  arrangements  determining  the 
relationship  of  the  parties,  or  for  the 
publication  or  assessment  of  unreasonable 
rates,  charges,  rules,  descriptions, 
classifications,  practices,  or  other 
unreasonable  provisions  of  tariffs/tenders. 
Rules  governing  the  Carrier  Performance 
Program  are  found  in  MTMC  Regulation  15-1, 
and  Army  Regulation  55-355,  DTMR.  If  a 
carrier  is  removed  or  disqualified  for  6 
months  or  more,  it  will  have  to  be  requalified. 

16.  General  Provisions.  The  carrier  agrees 
to  possess  a  valid  Standard  Carrier  Alpha 
Code  (SCAC).  When  a  company  holding  the 
appropriate  authority  has  operating  divisions 
each  with  its  own  unique  SCAC,  each  such 
division  is  required  to  execute  a  separate 
agreement  with  MTMC  governing  the 
transportation  of  protected  commodities. 

17.  Terms  of  the  Agreement. 

a.  The  terms  of  this  Agreement  will  be 
applicable  to  each  shipment. 

b.  This  Agreement  shall  be  effective  from 
the  date  of  approval  by  MTMC,  until 
terminated.  Termination  is  effective  upon 
receipt  of  written  notice  by  either  party. 

c.  Nothing  in  this  Agreement  will  be 
construed  as  a  guarantee  by  the  Government 
of  any  particular  volume  of  traffic. 

d.  The  carrier  agrees  to  immediately  notify 
MTMC  of  any  changes  in  ownership,  in 
affiliations,  executive  officers,  and/or  board 
members,  and  carrier  name.  Carrier 
understands  that  failure  to  notify  MTMC 
shall  be  grounds  for  immediate  revocations  of 
carriers  approval  and  their  participation  in 
movement  of  DOD  freight. 

18.  Additional  Specialized  Requirements. 
The  terms  of  this  Agreement  wall  not  prevent 
different  or  additional  requirements  with 
respect  to  negotiated  agreements  or  added 
requirements  for  other  types  of  service  and/ 
or  commodities. 

19.  Inquiries.  Inquiries  may  be  referred  to: 
Commander,  Military  Traffic  Management 
Command,  ATTN:  MTIN-FF,  5611  Columbia 
Pike,  Falls  Church,  Virginia  22041-5050. 

20.  Carrier  Acknowledgment  and 
Acceptance.  The  certifying  carrier  official 
agrees  to  ensure  that  the  appropriate 
company  officials  and  employees  are  familiar 
with  the  requirements,  terms  and  conditions 
of  this  Agreement  and  are  in  full  compliance 
with  the  applicable  provisions  herein.  Any 
information  found  to  be  falsely  represented  in 
the  Motor  Carrier  Qualification  Form,  the 
attachments  or  during  the  qualification 
procedures,  to  include  additional 
requirements  of  this  Agreement,  shall  be 
grounds  for  automatic  revocation  of  this 
Agreement  and  immediate  non-use  of  the 
carrier,  the  affiliated  companies,  division  and 
entities. 

I, - 

(typed  name  and  title  of  carrier  official) 
verify  under  penalty  of  perjury  under  the 
laws  of  the  United  States  of  America,  that  the 
information  contained  in  the  carrier 
qualification  application  packet  and  this 
Agreement  is  true,  correct  and  complete.  If 
representing  a  company  or  organization,  I 
certify  that  I  am  qualified  and  authorized  to 
offer  this  information.  I  know  that  willful 


misstatements  or  omissions  of  material  facts 
constitute  Federal  criminal  violations 
punishable  under  18  U.S.C.  1001  by  up  to  5 
years  imprisonment  and  fines  up  to  $10,000 
for  each  offense,  or  punishable  as  perjury 
under  18  U.S.C.  1621  by  fines  up  to  $2,000  or 
imprisonment  up  to  5  years  for  each  offense. 
Further  I  understand  the  requirements  of  this 
Agreement  and  on  behalf  of 


(typed  name  of  carrier  and  MC  number) 
agree  to  comply  with  the  terms  and 
conditions  contained  herein. 


signature  of  carrier  official  and  title 


date 

Carrier  address 


Telephone  number  ( _ ) _ 

24  Hr  emergency  number  ( _ ) 


Interstate  operating  authority  certificate 

number-MC _ 

Intrastate  operating  authority _ 

Certificate  number(s)  (Include  Issuing 

State — for  example  PA — #12345) _ 

Military  Traffic  Management  Command 
Acknowledgement/Acceptance 

Signature _ 

Title _ 

Date  approved: _ 

Appendix  D  to  Part  619 — Agreement 
Between  the  Military  Traffic 
Management  Command  and  Motor 
Common  Carriers  Governing  the 
Transportation  of  Shipments  Which 
Require  a  Transportation  Protective 
Service  (TPS)  for  and  on  Behalf  of  the 
U.S.  Department  of  Defense 

1.  The  undersigned,  who  is  duly  authorized 
and  empowered  to  act  on  behalf  of 


(name  of  company,  typed  or  legibly  printed) 
(hereinafter  called  the  carrier),  as  a 
prerequisite  for  approval  to  transport 
classified  materials,  protected  and  sensitive 
material,  weapons  and  ammunition, 
munitions  or  other  hazardous  material  as 
defined  in  49  Code  of  Federal  Regulations 
(CFR)  part  172/3  which  are  designated 
sensitive  by  the  U.S.  Department  of  Defense 
(DOD),  (hereinafter  referred  to  as  “protected 
commodities"),  which  require  a 
Transportation  Protective  Service  (TPS)  for 
the  account  of  the  DOD  and  the  Military 
Traffic  Management  Command  (MTMC) 
(hereinafter  called  the  Government),  agree  to 
comply  with  all  additional  requirements, 
terms  and  conditions  as  set  forth  in  this 
Agreement.  Carrier  further  acknowledges 
that  it  is  in  full  compliance  with  the  basic 
qualification  standards  either  for  general 
commodities,  hazardous  materials  (other  than 
class  A  and  B  explosives),  or  class  A  and  B 
ammunition  and  explosives,  has  executed  the 
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appropriate  MTMC  agreement,  and  is 
required  to  maintain  and  will  maintain  in  a 
current  status,  all  basic  requirements,  in 
addition  to  requirements  established  by  this 
Agreement.  Noncompliance  by  the  carrier 
with  any  provision  of  this  Agreement  will  be 
sufficient  grounds  for  immediate  revocation 
of  the  carrier's  approval  to  participate  in  the 
movement  of  protected  commodities  which 
require  a  TPS.  The  carrier  may  aiso  be 
subject  to  further  action  under  the  Carrier 
Performance  Program  as  set  forth  in  MTMC 
Regulation  15-1,  Transportation  and  Travel. 
Procedure  for  Disqualifying  and  Placing 
Carriers  in  Non-Use,  which  could  result  in 
nationwide  disqualification  on  all  DOD 
freight  shipments. 

2.  Approval  and  Revocation. 

a.  Carrier  understands  that  its  initial 
approval  and  retention  of  approval  are 
contingent  upon  establishing  and 
maintaining,  to  MTMC's  satisfaction 
sufficient  resources  to  support  its  proposed 
scope  of  operations  and  services.  Sufficient 
resources  include  the  equipment  personnel, 
facilities,  and  finances  to  handle  die  traffic 
anticipated  by  DOD/MTMC  under  the 
carrier's  proposed  scope  of  operations  in 
accordance  with  the  service  requirements  of 
the  shipper. 

b.  The  carrier  understands  that  MTMC  may 
revoke  approval  at  any  time  upon  discovery 
of  grounds  for  ineligibility  or  disqualification. 

c.  In  addition  to  the  initial  evaluation,  the 
carrier  agrees  that  it  will  cooperate  with 
MTMC  follow-up  evaluations  at  any  time 
subsequent  to  signing  this  Agreement  to 
confirm  continued  eligibility. 

d.  Carrier  agrees  to  execute  a  DD  Form 
441S  (Certificate  Pertaining  to  Foreign 
Interests)  as  a  precondition  to  providing  any 
TPS  for  the  DOD.  Only  one  DD  Form  441S 
must  be  executed  by  a  carrier  regardless  of 
the  number  or  type  of  TPS  provided. 

e.  Carrier  agrees  to  allow  a  National 
Agency  Check  (NAC)  on  all  management  and 
operational  personnel  involved  in  the 
performance  of  Dual  Driver  Protective 
Service  with  National  Agency  Checks  (DN). 
The  results  of  the  NAC  must  be  favorable  as 
determined  by  MTMC  under  DOD  criteria  as 
a  precondition  to  the  carrier  providing 
Satellite  Monitoring  (SM)  with  DN. 
Management  personnel  include:  owners 
(including  partnership  where  applicable), 
principal  deputies,  board  members  (where 
applicable),  and  company  managers 
responsible  for  liaison  with  DOD  operations. 
Operational  personnel  include:  drivers, 
handlers  and  terminal  and  security  personnel 
hired  permanently  or  temporarily  by  the 
company  to  protect  the  DOD  cargo  under  SM 
with  DN. 

f.  Carrier  providing  Protective  Security 
Service  (PS)  and/or  Security  Escort  Vehicle 
Service  (SE)  accompanying  a  PS  shipment 
must  have  been  cleared  by  the  Defense 
Investigative  Service  (DIS)  under  the  DOD 
Industrial  Security  Program. 

3.  Lawful  Performance.  Carrier  agrees  it 
will  comply  with  all  rules,  regulations  and 
requirements  set  forth  in  any  and  all 
agreements  which  may  be  applicable  to  the 
shipment/commodity  transported  requiring  a 
TPS. 

4.  Agreements.  When  applicable,  carrier 
agrees  to  execute  a  separate  agreement  with 


MTMC  governing  the  transportation  of 
hazardous  materials,  ammunition  and 
explosives,  or  Class  A  and  B  explosives,  as 
defined  in  49  CFR  part  173. 

5.  Security. 

a.  Carrier  agrees  to  designate  a  “qualified 
carrier  representative"  when  handling 
shipments  requiring  a  TPS.  This 
representative  will  be  employed  by  the 
carrier,  cr  the  terminal  involved,  aware  of  the 
sensitivity  of  the  shipment,  knowledgeable  of 
the  safety,  security  and  emergency 
procedures  to  be  followed,  authorized  and 
capable  of  moving  a  transportation 
conveyance  and,  when  providing  PS,  cleared 
by  DIS. 

b.  Carrier  agrees  to  ensure  that  trailers 
containing  protected  commodities  are  always 
connected  to  tractors  during  shipment  except 
when  stopped  at  a  DOD  activity  for  loading 
or  unloading,  a  carrier's  terminal  for 
servicing,  a  carrier-designated  point  where 
driver(s)  or  qualified  carrier  representative 
maintains  continuous  surveillance  over  the 
shipment,  or  a  qualified  safe  haven  or  refuge 
location. 

c.  When  requested  by  the  shipper  for 
reasons  of  security,  carrier  agrees  to  cover 
the  shipment  with  a  carrier-provided 
tarpaulin.  Protective  tarping  for  security 
reasons  is  an  accessorial  service. 

6.  Safety. 

a.  A  “satisfactory"  safety  rating  will  be 
maintained  with  the  Federal  Highway 
Administration,  Department  of 
Transportation  and/or  with  the  appropriate 
state  agency  or  commission  in  the  case  of 
intrastate  transport.  Safety  ratings  which  are 
"unsatisfactory,"  “conditional."  "insufficient 
information,"  or  a  “not  rated"  will  not  be 
accepted. 

b.  Carrier  agrees  to  notiiy  the  consignor 
and  the  consignee  named  on  the  GBL 
immediately  by  telephone  of  an  accident 
incident  or  significant  delay.  The  information 
to  be  reported  will  include  origin/destination. 
GBL/CBL  number,  shipping  paper 
information,  time  and  place  of  occurrence 
and  other  pertinent  accident  details.  Carrier 
will  notify  the  MTMC  area  command 
annotated  on  the  GBL  within  one  half  (Vs) 
hour  after  notification  of  the  consignor  and 
consignee,  and  provide  status  updates  as 
required.  The  MTMC  HOTLINE  telephone 
numbers  are  as  follows: 

— Eastern  Area:  800-524-0331;  New  Jersey 

only:  800-624-1361 

— Western  Area:  800-331-1822;  California 

only:  800-348-4639 

When  requested,  carrier  will  furnish  MTMC  a 
copy  of  accident  reports  submitted  to 
Department  of  Transportation  on  Form  MCS 
50-T  (Property). 

c.  Carrier  agrees  to  provide  the  ariver(s) 
transporting  protected  commodities  an 
emergency  telephone  number  (indicated  on 
the  last  page  of  this  Agreement)  which,  when 
used  at  any  time  (24  hours  a  day,  7  days  a 
week),  will  reach  a  qualified  carrier 
representative  who  will  be  able  to  provide 
information  and  assistance.  MTMC  will  be 
immediately  notified  if  this  telephone  number 
should  be  changed.  Carrier  also  agrees  to 
equip  the  vehicle  transporting  the  material 
with  communications  equipment  (CB  radio, 
mobile  phone,  etc.)  capable  of  being  used  to 
obtain  assistance  in  an  emergency. 


7.  Driver  Requirements. 

a.  Carrier  agrees  to  ensure  that  the 
driver(s)  employed  to  transport  protected 
commodities  requiring  a  TPS  be  21  years  of 
age  and  have  a  minimum  of  one  year  of 
experience  driving  tractor/trailer  equipment 
under  various  driving  conditijns. 

b.  Carrier  agrees  to  ensure  that  the 
driver(s)  employed  to  transport  protected 
commodities  requiring  a  TPS  carry  a  valid 
motor  vehicle  operator’s  license  issued  by 
his/her  state  of  domicile,  a  certificate  of 
physical  examination  issued  during  the 
preceding  24  months,  and  an  employee  record 
card,  or  similar  document,  one  of  which  must 
contain  the  driver’s  photograph. 

c.  Carrier  agrees  to  ensure  drivers)  will 
carry  a  company  picture  identification  card 
to  verify  affiliation  with  the  carrier  named  on 
the  Government  Bill  of  Lading  (GBL).  The 
driver  identification  requirements  for  those 
carriers  cleared  to  handle  SECRET  shipments 
will  be  in  accordance  with  Paragraph  5-410 
of  the  DOD  Industrial  Security  Manual  (DOD 
5220.22-M)  and  Paragraph  lla(10)  of  the 
Carrier  Supplement  to  the  DOD  Industrial 
Security  Manual  (DOD  5220.22-C). 

8.  Equipment. 

a.  Trip-leased  equipment,  with  or  without 
drivers,  will  not  be  used  to  transport 
protected  commodities  for  the  account  of  the 
DOD.  Exceptions  for  the  use  of  intermittent 
or  occasional  drivers  in  49  CFR  391.63  will 
not  apply  to  any  DOD  movement.  Any 
equipment,  with  or  without  drivers,  leased  to 
augment  carrier-owned  equipment  will  be  on 
a  not  less  than  90-day  noncancellable  basis. 

b.  A  copy  of  the  equipment  lease 
agreement  must  be  carried  in  the  vehicle  of 
the  unit  transporting  these  commodities. 
(Facsimile,  Xerox,  or  otherwise  reproduced 
copies,  are  not  acceptable.)  Interchange 
agreements  which  originate  at  origin  will  not 
be  accepted.  The  lease  must  be  complete  at 
time  of  pick  up  and  should  require  no  further 
information  to  be  completed  by  the  driver. 
Failure  to  comply  with  this  requirement  or 
attempted  abuse  of  this  requirement  could 
result  in  the  carrier’s  participation  in  this 
type  traffic  to  be  immediately  revoked  and  up 
to  nationwide  disqualification  on  all  DOD 
freight  shipments  should  further  action  under 
the  Carrier  Performance  Program  be  deemed 
appropriate. 

9.  Shipment. 

a.  Carrier  agrees  to  provide  the  appropriate 
TPS  when  requested  by  a  DOD  shipper. 
Carrier  further  agrees  to  perform  the  TPS  as 
defined  in  the  applicable  Military  Traffic 
Management  Command  Freight  Traffic  Rules 
Publication  (MFTRP  No.  1A)  or  reissues 
thereto.  A  TPS  is  any  one  of  the  following 
services  or  any  combination  thereof: 

— DOD  Constant  Surveillance  Service  (CS) 

— Dual  Driver  Protective  Service  (DD) 

— Dual  Driver  w/National  Agency  Check 

Protective  Service  (DN) 

— Motor  Surveillance  Service  (MS) 

— Protective  Security  Service  (PS) 

— DTTS  Satellite  Motor  Surveillance  Service 

(SM) 

— Security  Escort  Vehicle  Service  (SE) 

b.  Carrier  agrees  that  all  shipments  of 
protected  commodities  DN  and/or  PS  will 
only  be  moved  in  direct  single  line-haul 
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service.  Transportation  involving  an 
interchange  service  may  be  used,  however,  if 
the  shipment  is  under  DD  or  CS. 

c.  Carrier  agrees  to  provide  exclusive  use 
of  vehicle  or  dromedary  service  for  all 
shipments  requiring  SM  with  DN  and/or  PS. 
The  motor  vehicle  or  dromedary  furnished 
will  be  devoted  exclusively  to  the 
transportation  of  the  tendered  shipment 
without  seal  or  lock  breakage,  and  without 
transfer  of  lading  for  the  convenience  of  the 
carrier. 

d.  Carrier  agrees  to  maintain  a  Signature 
and  Tally  Record  (ST)  (DD  Form  1907)  for  all 
shipments  of  protected  commodities  requiring 
a  TPS.  Furnishing  of  the  ST  is  an  integral  part 
of  a  TPS  to  be  provided  by  the  carrier. 

Carrier  agrees  to  ensure  that  each  person 
responsible  for  the  proper  handling  of  the 
shipment  signs  the  ST  at  the  time  he/she 
assumes  responsibility.  All  drivers 
transporting  such  shipment  must  sign  the  ST. 
When  used  with  DD,  both  drivers  are 
required  to  sign  the  ST  upon  original  receipt. 

e.  Carrier  agrees  to  be  responsible  for 
shipments  from  original  to  ultimate 
destination.  The  Carrier  also  remains 
responsible  for  shipments  placed  in  a  safe 
haven  or  refuge  location.  Carrier  agrees  not 
to  disclose  any  information  to  unauthorized 
persons  concerning  the  nature,  kind,  quantity, 
destination,  consignee  or  routing  of  any 
protected  commodities  shipment  tendered  to 
it.  The  carrier  further  agrees  to  provide,  at  no 
additional  cost  to  the  Government,  the  status 
of  any  shipment  within  24  hours  after  an 
inquiry  is  made. 

10.  Carrier  Performance.  Carrier  agrees  that 
carrier's  equipment,  performance,  and 
standards  of  service  will  conform  with  its 
obligations  under  Federal,  State  and  local 
law  and  regulation  as  well  as  with  the 
guidelines  found  in  the  Defense  Traffic 
Management  Regulation  (DTMR)  and  this 
Agreement.  The  carrier  fully  understands  its 
obligation  to  remain  current  in  its  knowledge 
of  service  standards.  The  carrier  accepts  the 
Government’s  right  to  revoke  approval, 
declare  ineligible,  nonuse,  or  disqualify  the 
carrier  for  unsatisfactory  service  subsequent 
to  approval  or  for  any  other  operating 
deficiency,  or  for  noncompliance  with  terms 
of  the  Agreement  or  terms  of  negotiated 
agreements,  tariffs,  tenders,  bills  of  lading  or 
similar  arrangements  determining  the 
relationship  of  the  parties,  or  for  the 
publication  or  assessment  of  unreasonable 
rates,  charges,  rules,  descriptions, 
classifications,  practices,  or  other 
unreasonable  provisions  of  tariffs/tenders. 
Rules  governing  the  Carrier  Performance 
Program  are  found  in  MTMC  Regulation  15-1, 
and  Army  Regulation  55-355.  DTMR.  If  a 
carrier  is  removed  or  disqualified  for  6 
months  or  more,  it  will  have  to  be  requalified. 

11.  Terms  of  the  Agreement. 

a.  The  terms  of  this  Agreement  will  be 
applicable  to  each  shipment. 

b.  This  agreement  shall  be  effective  from 
the  date  of  approval  by  MTMC,  until 
terminated.  Termination  is  effective  upon 
receipt  of  written  notice  by  either  party. 

c.  Nothing  in  this  Agreement  will  be 
construed  as  a  guarantee  by  the  Government 
of  any  particular  volume  of  traffic. 

d.  The  carrier  agrees  to  immediately  notify 
MTMC  of  any  changes  in  ownership,  in 


affiliations,  executive  officers,  and/or  board 
members,  and  carrier  name.  Carrier 
understands  that  failure  to  notify  MTMC 
shall  be  grounds  for  immediate  revocation  of 
the  carrier's  approval  and  their  participation 
in  the  movement  of  DOD  freight. 

12.  Additional  Specialized  Requirements. 
The  terms  of  this  Agreement  will  not  prevent 
different  or  additional  requirements  with 
respect  to  negotiated  agreements  or  added 
requirements  for  other  types  of  service  and/ 
or  commodities#. 

13.  Inquiries.  Inquiries  may  be  referred  to: 
Commander,  Military  Traffic  Management 
Command,  ATTN:  MTIN-FF,  5611  Columbia 
Pike,  Falls  Church,  Virginia  22041-5050. 

14.  Carrier  Acknowledgment  and 
Acceptance.  The  certifying  carrier  official 
agrees  to  ensure  the  appropriate  company 
officials  and  employees  are  familiar  with  the 
requirements,  terms  and  conditions  of  this 
Agreement  and  are  in  full  compliance  with 
the  applicable  provisions  herein.  Any 
information  found  to  be  falsely  represented  in 
the  Motor  Carrier  Qualification  Form,  the 
attachments  or  during  the  qualification 
procedures,  to  include  additional 
requirements  of  this  Agreement,  shall  be 
grounds  for  automatic  revocation  of  this 
Agreement  and  immediate  non-use  of  the 
carrier,  the  affiliated  companies,  division  and 
entities. 

I, - 

(typed  name  and  title  of  carrier  official) 
verify  under  penalty  of  perjury  under  the 
laws  of  the  United  States  of  America,  that  the 
information  contained  in  the  carrier 
qualification  application  packet  and  this 
Agreement  is  true,  correct  and  complete.  If 
representing  a  company  or  organization,  I 
certify  that  I  am  qualified  and  authorized  to 
offer  this  information.  I  know  that  willful 
misstatements  or  omissions  of  material  facts 
constitute  Federal  criminal  violations 
punishable  under  18  U.S.C.  1001  by  up  to  5 
years  imprisonment  and  fines  up  to  $10,000 
for  each  offense,  or  punishable  as  perjury 
under  18  U.S.C.  1621  by  fines  up  to  $2,000  or 
imprisonment  up  to  5  years  for  each  offense. 
Further  I  understand  the  requirements  of  this 
Agreement  and  on  behalf  of 


(typed  name  of  carrier  and  MC  number) 
agree  to  comply  with  the  terms  and 
conditions  contained  herein. 


signature  of  carrier  official  and  title 


Date 

Carrier  address 


Telephone  number  ( _ 

24  Hr  emergency  number  ( _ 

- ) 

Interstate  operating  authority  certificate 

number-MC _ 

Intrastate  operating  authority _ 

Certificate  number(s)  (include  Issuing 
State — for  example  PA — ~12345) _ 


Military  Traffic  Management  Command 
Acknowledgment/ Acceptance 

Signature _ 

Title _ 

Date  approved: _ 

Appendix  E  to  Part  619 — Agreement 
Between  the  Military  Traffic 
Management  Command  Surface  Freight 
Forwarders  Governing  the 
Transportation  of  General  Commodities 
for  and  on  Behalf  of  the  U.S.  Department 
of  Defense 

1.  The  undersigned,  who  is  duly  authorized 
and  empowered  to  act  on  behalf  of 


(name  of  forwarder,  typed  or  legibly  printed) 
Thereinafter  referred  to  as  the  forwarder,  as 
a  prerequisite  for  consideration  for 
participation  in  the  transport  of  general 
commodities  as  an  exempt  surface  freight 
forwarder,  for  the  U.S.  Department  of 
Defense  (DOD),  agree  to  comply  with  all 
requirements,  terms  and  conditions  as  set 
forth  in  this  Agreement.  Noncompliance  with 
any  provision  of  this  Agreement  will  be 
sufficient  grounds  for  immediate  revocation 
of  the  forwarder's  privilege  to  participate  in 
the  movement  of  DOD  freight.  For  the 
purpose  of  this  Agreement,  a  surface  freight 
forwarder  is  defined  as  a  person  or  company 
who  acts  as  a  common  carrier,  that  is.  a 
carrier  which  holds  itself  out  to  the  general 
public  to  provide  transportation  of  property 
for  compensation,  assembles  and 
consolidates  less-than-truckload  freight,  as 
defined  in  the  Instruction  for  preparation  of 
Department  of  Defense  Standard  Tender  of 
Freight  Services,  MT  Form  364-4  (and 
revisions  thereto).  Part  II,  and  uses  for  the 
whole  or  any  part  of  the  line-haul 
transportation  the  services  of  regulated  motor 
or  rail  carriers,  breaks  bulk,  and  delivers  the 
less-than-truckload  freight  holding  out  in  its 
own  name  and  under  its  own  responsibility  a 
through  transportation  service  from  point  of 
receipt  to  destination.  Forwarders  may 
participate  in  truckload  movements  under 
extraordinary  circumstances,  but  not  on  a 
regular  basis  nor  as  their  main  business. 

2.  Approval  and  Revocation. 

a.  Forwarder  understands  that  its  initial 
approval  and  retention  of  approval  are 
contingent  upon  establishing  and 
maintaining,  to  MTMC’s  satisfaction, 
sufficient  resources  to  support  its  proposed 
scope  of  operations  and  services.  Sufficient 
resources  include  personnel,  facilities, 
carriers  with  adequate  equipment,  and 
finances  to  handle  the  traffic  anticipated  by 
DOD/MTMC  under  the  forwarder’s  proposed 
scope  of  operations  in  accordance  with  the 
service  requirements  of  the  shipper. 

b.  The  forwarder  understands  that  MTMC 
may  revoke  approval  at  any  time  upon 
discovery  of  grounds  for  ineligibility  or 
disqualification.  The  forwarder  further 
understands  that  it  will  not  be  authorized  to 
participate  in  any  traffic  which  requires  a 
Transportation  Protective  Service. 

c.  In  addition  to  the  initial  evaluation,  the 
forwarder  agrees  that  it  will  cooperate  with 
MTMC  follow-up  evaluations  at  any  time 
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subsequent  to  signing  this  Agreement  to 
confirm  continued  eligibility. 

d.  The  forwarder  agrees  and  certifies  that 
neither  the  owners,  company,  corporate 
officials,  nor  any  affiliation  or  subsidiary 
thereof  are  currently  debarred  or  suspended, 
disqualified  by  a  MTMC  General  Freight 
Board,  or  placed  in  non-use  by  MTMC  from 
doing  business  with  DOD. 

3.  Lawful  Performance. 

a.  Forwarder  agrees  to  comply  with  all 
applicable  federal,  state,  municipal  and  other 
local  laws  and  regulations.  No  fines,  charges, 
or  assessments  for  overloaded  vehicles  or 
other  violations  of  applicable  laws  and 
regulations  will  be  passed  to,  or  be  paid  by 
any  agency  of  die  Federal  Government. 

b.  The  forwarder  agrees  to  keep  current 
and  on  file  a  list  of  all  carriers  to  be  used  in 
the  transport  of  DOD  freight  shipments.  This 
list  will  contain,  as  a  minimum,  the 
company’s  name,  president/vice  president’s 
name,  operating  authority  number,  corporate 
office  address,  telephone  number  and  a 
designated  24-hour  on-call  point  of  contact  in 
the  event  of  an  accident  or  emergency 
situation.  MTMC  can  direct  forwarder  not  to 
use  specific  carriers  in  the  movement  of  DOD 
freight  shipments. 

c.  The  forwarder  further  agrees  and 
certifies  that  it  will  not  use  any  carrier  which 
has  been  debarred,  suspended  by  the 
Government  or  which  has  been  placed  in 
non-use  or  disqualified  by  MTMC  from  doing 
business  with  the  DOD  for  the  movement  of 
any  DOD  freight  shipments. 

4.  Operations.  The  forwarder  agrees  and 
certifies  that  it  is  operating  as  a  forwarder  as 
defined  herein.  If  incorporated,  evidence  of 
incorporation,  bearing  the  official  seal  of  the 
state  in  which  filed.  Articles  of  Incorporation, 
listing  all  the  officers  of  the  corporation  are 
attached  and  certified  to  be  true,  correct  and 
current. 

5.  Insurance. 

a.  The  forwarder  agrees  to  maintain  a 
minimum  of  $1,000,000  public  liability 
insurance  and  $250,000  cargo  insurance  for 
loss  and  damage  of  Government  freight.  A 
copy  of  the  certificate  of  insurance  must  be 
on  file  with  MTMC,  ATTN:  MTIN-FF,  prior  to 
any  performance  of  service  by  the  forwarder. 

b.  The  insurance,  carried  in  the  name  of  the 
forwarder,  will  be  in  force  at  all  times  while 
this  Agreement  is  in  effect  or  until  such  time 
as  the  forwarder  cancels  all  tenders.  The 
forwarder  agrees  to  ensure  that  the  policies 
include  a  provision  requiring  the  insurer  to 
notify  MTMC  prior  to  any  performance  of 
service  by  the  carrier.  The  certificate  holder 
block  of  the  form  will  indicate  that  MTMC, 
5611  Columbia  Pike,  Falls  Church,  Virginia 
22041-5050,  ATTN:  MTIN-FF,  will  be  notified 
in  writing,  30  days  in  advance  of  any  change 
or  cancellation.  The  deductible  portion  will 
be  shown  on  the  certificate. 

c.  The  insurance  underwriter  must  have  a 
policyholder's  rating  in  the  Best's  Insurance 
Guide,  listed  in  the  Fiscal  Service,  Treasury 
Department  Circular  570,  Listing  of  Surety 
Companies.  Self-Insurance  will  not  be 
accepted. 

6.  Performance  Bond.  Forwarder  agrees  to 
provide  MTMC  with  a  Performance  Bond. 
The  bond  secures  performance  and 
fulfillment  of  the  forwarder’s  obligation.  It 


will  cover  default  abandoned  shipments, 
bankruptcy  and  reprocurement  costs.  The 
bond  will  not  be  utilized  for  operational 
problems  such  as  late  pick  up  or  delivery, 
excessive  transit  time,  refusals,  no  shows, 
improper/inadequate  equipment  or  claims  for 
lost  or  damaged  cargo.  The  bond  must  be 
issued  by  a  surety  company  listed  in  the 
Fiscal  Service,  Treasury  Department  Circular 
No.  570.  The  sum  of  the  bond  shall  be  no  less 
than  $100,000.  The  bond  must  be  completed 
on  the  form  provided  by  MTMC  and  will  be 
continuous  until  cancelled.  MTMC  will  be 
notified,  in  writing,  30  days  in  advance  of  any 
change  or  cancellation.  A  letter  of  intent  by 
the  surety  company  is  required  with  the 
initial  application.  Upon  MTMC  approval 
forwarder  agrees  to  submit  the  performance 
bond  before  the  Tender  of  Service  will  be 
accepted. 

7.  Safety. 

a.  The  forwarder  agrees  not  to  use  any 
carrier  that  has  an  “unsatisfactory”  safety 
rating  with  the  Federal  Highway 
Administration,  Department  of 
Transportation,  and  if  it  is  an  intrastate 
motor  carrier,  with  the  appropriate  state 
agency. 

b.  Shipments  will  be  delivered  in  direct 
service  without  delay  to  the  destination 
shown  on  the  Government  Bills  of  Lading 
unless  consignee  or  consignor  directs 
diversion  of  the  shipment  to  a  new  or 
different  destination.  Deliveries  will  be  made 
during  the  shipper's  normal  business  hours. 

c.  The  forwarder  agrees  to  not  divulge  any 
information  to  unauthorized  persons 
concerning  the  nature  and  movements  of  any 
shipment  tendered  to  it. 

d.  The  forwarder  agrees  to  notify  within  24 
hours,  the  consignor  and  consignee  named  by 
the  Government  Bill  of  Lading  (GBL)  or 
Commercial  Bill  of  Lading  (CBL)  of  cargo 
loss,  damage,  or  unusual  delay.  Information 
reported  will  include  origin/destination, 
GBL/CBL  number,  shipping  paper 
information,  time  and  place  of  occurrence, 
and  other  pertinent  details.  Upon  request,  the 
forwarder  agrees  to  ensure  MTMC  is 
furnished  a  copy  of  accident  reports 
submitted  to  Department  of  Transportation 
on  Form  MCS  50-T  (Property). 

e.  The  forwarder  agrees  to  have  in  place  a 
company-wide  safety  management  program. 
Forwarder  safety  program  will  comply  with 
applicable  Federal,  State  and  local  statutes  or 
requirements.  Safety  programs  at  the 
company-wide  or  terminal  level  may  be 
subject  to  evaluation  by  DOD 
representatives.  The  forwarder  further  agrees 
to  permit  unannounced  safety  inspections  of 
its  facilities,  terminals,  equipment, 
employees,  and  procedures  by  DOD  civilian, 
military  personnel,  or  DOD  contract 
employees. 

8.  Reserved. 

9.  Equipment.  The  forwarder  agrees  to 
ensure  equipment  is  spotted  for  loading  at  the 
time  and  place  requested.  The  Government 
reserves  the  right  to  reject  the  utilization  of 
any  equipment  placed  for  loading  by  the 
forwarder  if  it  does  not,  upon  inspection, 
meet  specifications  and  requirements  for  the 
particular  shipment  involved  (size,  cube, 
cleanliness,  mechanical  condition,  etc.). 

10.  Shipment.  The  Forwarder  agrees  to 
provide,  at  no  additional  cost  to  the 


government,  the  status  of  any  shipment 
within  24  hours  after  an  inquiry  is  made. 
Further,  the  forwarder  agrees  to  not  divulge 
any  information  to  unauthorized  persons 
concerning  the  nature  and  movement  of  any 
DOD  shipment. 

11.  Documentation. 

a.  Forwarder  agrees  to  accept  Government 
Bills  of  Lading  on  which  freight  charges  will 
be  paid  by  the  Government,  and  will  be 
bound  by  all  terms  and  conditions  stated 
thereon. 

b.  The  forwarder  agrees  to  comply  with  the 
provisions  of  documentation  prelodging  in 
effect  at  Military  Ocean  Terminals  which 
cargo  is  consigned  for  further  movement 
overseas.  (Prelodging  is  the  submission  of 
advance  shipment  documents  which 
identifies  the  shipment  to  the  Military  Ocean 
Terminal  prior  to  arrival  of  the  cargo  at  the 
terminal  to  permit  preparation  of  the  terminal 
documentation.)  Instructions  will  be  provided 
by  the  consignees  to  furnish  certain  data  at 
least  24-hours  in  advance  of  cargo  arrival  at 
the  terminal. 

12.  Loss  &  Damage.  The  forwarder  agrees 
to  be  fully  liable  for  delivery  of  all  cargo  in 
the  same  condition  as  received  at  origin, 
except  loss  or  damage  caused  by  act  of  God, 
public  enemy  act,  omission  of  shipper, 
inherent  vice  or  detrimental  changes  due  to 
nature  of  commodity,  or  natural  shrinkage. 
Forwarder  agrees  to  settle  promptly,  claims 
for  loss  or  damage.  The  forwarder  also  agrees 
to  provide  the  status  of  any  shipment 
tendered  to  them  within  24-hours  after  an 
inquiry  is  made. 

13.  Standard  Tender  of  Service. 

a.  The  forwarder  agrees  to  comply  with  the 
preparation  and  filing  instructions  and 
applicable  freight  traffic  rules  publications 
issued  by  MTMC.  Forwarder  understands 
that  MTMC  will  reject  tenders  not  in 
compliance  with  these  instructions. 

b.  Forwarder  agrees  to  publish  a  street 
address  where  the  company  office  is  located 
in  lieu  of  a  post  office  box  number.  The 
Military  Traffic  Management  Command  must 
be  advised  of  any  change  in  address.  Failure 
to  do  so  is  grounds  to  discontinue  the  use  of 
the  forwarder. 

c.  Forwarder  understands  that  tenders 
inadvertently  accepted  and  distributed  for 
use  and  not  in  compliance  with  this 
agreement,  the  provisions  contained  in  the 
Standard  Tender  of  Freight  Services  (MT 
Form  364-R),  or  the  applicable  MTMC  Freight 
Traffic  Rules  Publication,  and  supplements 
thereof,  will  be  subject  to  immediate  removal 
or  non-use  until  corrections  are  made.  The 
issuing  forwarder  will  be  advised  when 
tenders  are  removed  under  these 
circumstances. 

14.  Rates. 

a.  Forwarder  agrees  to  transport 
Government  shipments  at  its  lowest  effective 
charge  named  in  the  tender  applicable  on  the 
commodity  transported,  whether  or  not  the 
rate  tender  is  referenced  on  the  Government 
bill  of  lading. 

b.  The  forwarder  agrees  to  publish  through 
rates  guaranteed  for  at  least  30  days.  These 
rates  must  be  filed  with  MTMC  HQ,  Eastern 
Area,  ATTN:  MTE-IN,  Bayonne,  New  Jersey 
07002-5302.  The  forwarder  must  publish  all 
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rates,  charges,  and  accessorial  services  on  a 
"Department  of  Defense  Standard  Tender  of 
Freight  Services”,  MT  Form  364-R  and  must 
comply  with  the  tender  preparation 
instructions.  (Only  services  annotated  with  a 
charge  in  the  tender  will  be  paid  by  the 
shipper.) 

c.  The  forwarder  agrees  to  promptly  refund 
all  uncontested  overcharges  to  the 
Government  and  authorizes  the  Government 
to  deduct  the  amount  of  overcharges  from 
any  amount  subsequently  found  to  be  due  the 
forwarder. 

d.  The  Government  reserves  the  right  to 
pursue  administrative  claims  directly  with 
forwarders  under  the  Interstate  Commerce 
Act  or  other  authorities. 

15.  Carrier  Performance. 

a.  Forwarder  agrees  that  its  performance, 
and  standards  of  service  will  conform  with 
its  obligations  under  Federal,  State  and  local 
law  and  regulation  as  well  as  with  the 
guidelines  found  in  the  Defense  Traffic 
Management  Regulation  (DTMR)  and  this 
Agreement.  The  forwarder  fully  understands 
its  obligation  to  remain  current  in  its 
knowledge  of  service  standards.  The 
forwarder  accepts  the  Government's  right  to 
revoke  approval,  declare  ineligible,  non-use, 
or  disqualify  the  carrier  for  unsatisfactory 
service  for  any  operating  deficiency, 
noncompliance  with  terms  of  this  Agreement 
or  terms  of  any  negotiated  agreements, 
tariffs,  tenders,  bills  of  lading  or  similar 
arrangements  determining  the  relationship  of 
the  parties,  or  for  the  publication  or 
assessment  of  unreasonable  rates,  charges, 
rules,  descriptions,  classifications,  practices, 
or  other  unreasonable  provisions  of  tariffs/ 
tenders.  Rules  governing  the  Carrier 
Performance  Program  are  found  in  MTMC 
Regulation  15-1,  and  Army  Regulation  55-355, 
DTMR.  If  a  forwarder  is  removed  or 
disqualified  for  8  months  or  more,  it  will  have 
to  be  re-qualified. 

b.  Failure  or  nonperformance  by  the 
forwarder  with  any  of  the  terms  or  conditions 
of  service  will  constitute  a  breach  of  this 
Agreement.  The  Government  reserves  the 
right  to  disqualify  the  forwarder  for 
unsatisfactory  service  until  such  time  as  the 
forwarder  establishes  to  the  satisfaction  of 
DOD  that  the  operating  or  other  deficiency(s) 
has  been  corrected. 

16.  General  Provisions.  That  the  forwarder 
must  have  a  valid  Standard  Carrier  Alpha 
Code  (SCAC)  and  use  it  on  all  DOD  billing 
documents  to  identify  the  forwarder.  When  a 
company  holding  the  appropriate  authority 
has  operating  divisions  each  with  its  own 
unique  SCAC,  each  such  division  is  required 
to  execute  a  separate  agreement  with  MTMC 
governing  the  transportation  of  protected 
commodities. 

17.  Terms  of  the  Agreement. 

a.  The  terms  of  this  Agreement  will  be 
applicable  to  each  shipment. 

b.  This  Agreement  shall  be  effective  from 
the  date  of  acknowledgment  by  the  Military 
Traffic  Management  Command,  until 
terminated  upon  receipt  of  written  notice  by 
either  party. 

c.  Nothing  in  this  Agreement  will  be 
construed  as  a  guarantee  by  the  Government 
of  any  particular  volume  of  traffic. 

d.  The  forwarder  agrees  to  immediately 
notify  MTMC  of  any  changes  in  ownership,  in 


affiliations,  executive  officers,  and/or  board 
members,  and  forwarder  name.  Forwarder 
understands  that  failure  to  notify  MTMC 
shall  be  grounds  for  immediate  revocation  of 
the  forwarder’s  approval  and  their 
participation  in  the  movement  of  DOD  freight. 

18.  Additional  Specialized  Requirements. 
The  terms  of  this  Agreement  will  not  prevent 
different  or  additional  requirements  with 
respect  to  negotiated  agreements  or  added 
requirements  for  other  types  of  service  and/ 
or  commodities. 

19.  Inquiries.  Inquiries  may  be  referred  to 
Commander,  Military  Traffic  Management 
Command,  Attention:  MTIN-FF,  5611 
Columbia  Pike,  Falls  Church,  VA  22041-5050. 

20.  Forwarder  Acknowledgment  and 
Acceptance. 

a.  The  undersigned  forwarder  official,  by 
affixing  signature  hereto,  states  that  he  has 
read  and  understands  the  general  and 
specific  terms  and  conditions  of  service 
outlined  and  agrees  to  provide  service  in 
accordance  with  such  terms  or  conditions. 
Any  information  found  to  be  falsely 
represented  in  the  Qualification  Form,  the 
attachments  or  during  the  qualification 
procedures,  to  include  additional 
requirements  of  this  Agreement,  shall  be 
grounds  for  automatic  revocation  of  this 
Agreement  and  immediate  non-use  of  the 
forwarder,  the  affiliated  companies,  division 
and  entities. 

Forwarder's  Acknowledgement/ Acceptance 

I, - - - 

(typed  name  and  title  of  forwarder  official) 
verify  under  penalty  of  perjury  under  the 
laws  of  the  United  States  of  America,  that  the 
information  contained  in  the  forwarder 
qualification  application  packet  and  this 
Agreement  is  true,  correct  and  complete.  If 
representing  a  company  or  organization,  I 
certify  that  I  am  qualified  and  authorized  to 
offer  this  information.  I  know  that  willful 
misstatements  or  omissions  of  material  facts 
constitute  Federal  criminal  violations 
punishable  under  18  U.S.C.  1001  by  up  to  5 
years  imprisonment  and  fines  up  to  $10,000 
for  each  offense,  or  punishable  as  perjury 
under  18  U.S.C.  1621  by  fines  up  to  $2,000  or 
imprisonment  up  to  5  years  for  each  offense. 
Further  I  understand  the  requirements  of  this 
Agreement  and  on  behalf  of 


(typed  name  of  forwarder) 
agree  to  comply  with  the  terms  and 
conditions  contained  herein. 


signature  of  forwarder  official  and  title 


date 

forwarder  address 


Telephone  number  ( _ ) - 

24  Hr  emergency  number  ( _ ) 


Military  Traffic  Management  Command 
Acknowledgment/ Acceptance 
Signature _ 


Title _ 

Date  approved: _ 

Appendix  F  to  Part  619 — Agreement 
Between  the  Military  Traffic 
Management  Command  and  Shipper 
Agents  Governing  the  Transportation  of 
General  Commodities  for  and  on  Behalf 
of  the  U.S.  Department  of  Defense 

1.  The  undersigned,  who  is  duly  authorized 
and  empowered  to  act  on  behalf  of 


(name  of  shipper  agent,  typed  or  legibly 
printed) 

a  shipper  agent,  hereinafter  referred  to  as  the 
agent,  as  a  prerequisite  for  consideration  for 
participation  in  the  transport  of  general 
commodities  as  an  exempt  shipper  agent,  for 
the  U.S.  Department  of  Defense  (DOD),  agree 
to  comply  with  all  requirements,  terms  and 
conditions  as  set  forth  in  this  Agreement. 
Noncompliance  with  any  provision  of  this 
Agreement  will  be  sufficient  grounds  for 
immediate  revocation  of  the  agent’s  privilege 
to  participate  in  the  movement  of  DOD 
freight.  For  the  purpose  of  this  Agreement,  an 
exempt  shipper  agent  is  defined  as  a  person 
or  company  who  for  compensation  provides  a 
service  by  acting  as  an  intermodal 
intermediary  handling  truck  or  container  load 
shipments.  The  agent  also  handles  drayage 
on  both  ends  of  the  movement  and  other 
services  performed  in  a  terminal  area.  The 
agent  may  not  act  in  its  capacity  as  a  broker 
when  charged  with  the  responsibility  of 
moving  DOD  freight  shipments. 

2.  Approval  and  Revocation. 

a.  Agent  understands  that  its  initial 
approval  and  retention  of  approval  are 
contingent  upon  establishing  and 
maintaining,  to  MTMC’s  satisfaction, 
sufficient  resources  to  support  its  proposed 
scope  of  operations  and  services.  Sufficient 
resources  include  personnel,  facilities, 
carriers  with  adequate  equipment,  and 
finances  to  handle  the  traffic  anticipated  by 
DOD/MTMC  under  the  agent’s  proposed 
scope  of  operations  in  accordance  with  the 
service  requirements  of  the  shipper. 

b.  The  agent  understands  that  MTMC  may 
revoke  approval  at  any  time  upon  discovery 
of  grounds  for  ineligibility  or  disqualification. 
The  agent  further  understands  that  it  will  not 
be  authorized  to  participate  in  any  traffic 
which  requires  a  Transportation  Protective 
Service. 

c.  In  addition  to  the  initial  evaluation,  the 
agent  agrees  that  it  will  cooperate  with 
MTMC  follow-up  evaluations  at  any  time 
subsequent  to  signing  this  Agreement  to 
confirm  continued  eligibility. 

d.  The  agent  agrees  and  certifies  that 
neither  the  owners,  company,  corporate 
officials,  nor  any  affiliation  or  subsidiary 
thereof  are  currently  debarred  or  suspended, 
disqualified  by  a  MTMC  General  Freight 
Board,  or  placed  in  non-use  by  MTMC  from 
doing  business  with  DOD. 

3.  Lawful  Performance. 

a.  The  agent  agrees  to  comply  with  all 
applicable  federal,  state,  municipal  and  other 
local  laws  and  regulations.  No  fines,  charges, 
or  assessments  for  overloaded  vehicles  or 
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other  violations  of  applicable  laws  and 
regulations  will  be  passed  to.  or  be  paid  by 
any  agency  of  the  Federal  Government. 

b.  The  agent  agrees  to  keep  current  and  on 
file  a  list  of  all  carriers  to  be  used  in  the 
transport  of  DOD  freight  shipments.  This  list 
will  contain,  as  a  minimum,  the  company's 
name,  president/ vice  president’s  name, 
operating  authority  number,  corporate  office 
address,  telephone  number  and  a  designated 
24-hour  on-call  point  of  contact  in  the  event 
of  an  accident  or  emergency  situation.  MTMC 
can  direct  agent  not  to  use  specific  carriers  in 
the  movement  of  DOD  freight  shipments. 

c.  The  agent  further  agrees  and  certifies 
that  it  will  not  use  any  carrier  which  has 
been  debarred,  suspended  by  the 
Goverhment  or  which  has  been  placed  in 
non-use  or  disqualified  by  MTMC  from  doing 
business  with  the  DOD  for  the  movement  of 
any  DOD  freight  shipments. 

4.  Operations.  The  agent  agrees  and 
certifies  that  it  is  operating  as  a  shipper  agent 
as  defined  herein.  If  incorporated,  evidence 
of  incorporation,  bearing  the  official  seal  of 
the  state  in  which  filed,  Articles  of 
Incorporation,  listing  all  the  officers  of  the 
corporation  are  attached  and  certified  to  be 
true,  correct  and  current. 

5.  Insurance. 

a.  The  agent  agrees  to  maintain  a  minimum 
of  $1,000,000  public  liability  insurance  and 
$250,000  cargo  insurance  for  loss  and  damage 
of  Government  freight.  A  copy  of  the 
certificate  of  insurance  must  be  on  file  with 
MTMC,  ATTN:  MTIN-FF,  prior  to  any 
performance  of  service  by  the  agent. 

b.  The  insurance  must  be  carried  in  the 
name  of  the  agent  and  will  be  in  force  at  all 
times  while  this  Agreement  is  in  effect  or 
until  such  time  as  the  agent  cancels  all 
tenders.  The  agent  agrees  to  ensure  that  the 
policies  include  a  provision  requiring  the 
insurer  to  notify  MTMC  prior  to  any 
performance  of  service  by  the  carrier. 

Changes,  renewal  and  cancellation  notices 
must  also  be  sent  to  MTMC,  5611  Columbia 
Pike,  Falls  Church,  Virginia  22041-5050, 

ATTN:  MT-INFF.  The  Government  will  be 
given  30  days  notice  prior  to  any  cancellation 
or  material  changes  in  insurance  coverages. 

c.  The  insurance  underwriter  must  have  a 
policyholder’s  rating  in  the  Best's  Insurance 
Guide,  listed  in  the  Fiscal  Service  Treasury 
Department  Circular  570,  Listing  of  Surety 
Companies.  Self-Insurance  will  not  be 
accepted.  6.  Performance  Bond.  Agent  agrees 
to  provide  to  MTMC  with  a  Performance 
Bond.  The  bond  secures  performance  and 
fulfillment  of  the  agent’s  obligation.  It  will 
cover  default,  abandoned  shipments, 
bankruptcy  and  re-procurement  costs.  The 
bond  will  not  be  utilized  for  operational 
problems  such  as  late  pick  up  or  delivery, 
excessive  transit  time,  refusals,  no  shows, 
improper/inadequate  equipment  or  claims  for 
lost  or  damaged  cargo.  The  bond  must  be 
issued  by  a  surety  company  listed  in  the 
Fiscal  Service,  Treasury  Department  Circular 
No.  570.  The  sum  of  the  bond  shall  be  no  less 
than  $100,000.  The  bond  must  be  completed 
on  the  form  provided  by  MTMC  and  will  be 
continuous  until  cancelled.  MTMC  will  be 
notified,  in  writing,  30  days  in  advance  of  any 
change  or  cancellation.  A  letter  of  intent  by 
the  surety  company  is  required  with  the 


initial  application.  Upon  MTMC  approval 
agent  will  submit  the  Performance  Bond 
before  the  Tender  of  Service  will  be 
accepted. 

7.  Safety. 

a.  The  agent  agrees  not  to  use  any  carrier 
that  has  an  “unsatisfactory”  safety  rating 
with  the  Federal  Highway  Administration. 
Department  of  Transportation,  and  if  it  is  an 
intrastate  motor  carrier,  with  the  appropriate 
state  agency. 

b.  Shipments  will  be  delivered  in  direct 
service  without  delay  to  the  destination 
shown  on  the  Government  Bills  of  Lading 
unless  consignee  or  consignor  directs 
diversion  of  the  shipment  to  a  new  or 
different  destination.  Deliveries  will  be  made 
during  the  shipper's  normal  business  hours. 

c.  The  agent  agrees  not  to  divulge  any 
information  to  unauthorized  persons 
concerning  the  nature  and  movements  of  any 
shipment  tendered  to  it. 

d.  The  agent  agrees  to  notify  the  consignor 
and  consignee  named  by  the  Government  bill 
of  Lading  (GBL)  or  Commercial  Bill  of  Lading 
(CBL)  of  cargo  loss,  damage,  or  unusual 
delay.  Information  reported  will  include 
origin/destination,  GBL/CBL  number, 
shipping  paper  information,  time  and  place  of 
occurrence,  and  other  pertinent  details.  Upon 
request,  the  agent  agrees  to  ensure  MTMC  is 
furnished  a  copy  of  accident  reports 
submitted  to  Department  of  Transportation 
on  Form  MCS  50-T  (Property). 

e.  The  agent  agrees  to  have  in  place  a 
company-wide  safety  management  program. 
Agent  safety  program  will  comply  with 
applicable  Federal,  State  and  local  statutes  or 
requirements.  Safety  programs  at  the 
company-wide  or  terminal  level  may  be 
subject  to  evaluation  by  DOD 
representatives.  The  agent  further  agrees  to 
permit  unannounced  safety  inspections  of  its 
facilities,  terminals,  equipment,  employees, 
and  procedures  by  DOD  civilian,  military 
personnel,  or  DOD  contract  employees. 

8.  Reserved. 

9.  Equipment.  The  agent  agrees  to  ensure 
equipment  is  spotted  for  loading  at  the  time 
and  place  requested.  The  Government 
reserves  the  right  to  reject  the  utilization  of 
any  equipment  placed  for  loading  by  the 
agent  if  it  does  not,  upon  inspection,  meet 
specifications  and  requirements  for  the 
particular  shipment  involved  (size,  cube, 
cleanliness,  mechanical  condition,  etc.). 

10.  Shipment.  The  agent  agrees  to  provide, 
at  no  additional  cost  to  the  government,  the 
status  of  any  shipment  within  24  hours  after 
an  inquiry  is  made.  Further,  the  agent  agrees 
to  not  divulge  any  information  to 
unauthorized  persons  concerning  the  nature 
and  movement  of  any  DOD  shipment. 

11.  Documentation. 

a.  Agent  agrees  to  accept  Government  bills 
of  lading  on  which  freight  charges  will  be 
paid  by  the  Government,  and  will  be  bound 
by  all  terms  and  conditions  stated  thereon. 

b.  The  agent  agrees  to  comply  with  the 
provisions  of  documentation  prelodging  in 
effect  at  Military  Ocean  Terminals  which 
cargo  is  consigned  for  further  movement 
overseas.  (Prelodging  is  the  submission  of 
advance  shipment  documents  which 
identifies  the  shipment  to  the  Military  Ocean 
Terminal  prior  to  arrival  of  the  cargo  at  the 


terminal  to  permit  preparation  of  the  terminal 
documentation.)  Instructions  will  be  provided 
by  the  consignees  to  furnish  certain  data  at 
least  24-hours  in  advance  of  cargo  arrival  at 
the  terminal. 

12.  Loss  &  Damage.  The  agent  agrees  to  be 
fully  liable  for  delivery  of  all  cargo  in  the 
same  condition  as  received  at  origin,  except 
loss  or  damage  caused  by  act  of  God.  public 
enemy  act,  omission  of  shipper,  inherent  vice 
or  detrimental  changes  due  to  nature  of 
commodity,  or  natural  shrinkage.  Agent 
agrees  to  settle  promptly,  claims  for  loss  or 
damage.  The  agent  also  agrees  to  provide  the 
status  of  any  shipment  tendered  to  them 
within  24-hours  after  an  inquiry  is  made. 

13.  Standard  Tender. 

a.  The  agent  agrees  to  comply  with  the 
preparation  and  filing  instructions  and 
applicable  freight  traffic  rules  publications 
issued  by  MTMC.  The  agent  understands  that 
MTMC  will  reject  tenders  not  in  compliance 
with  these  instructions. 

b.  Agent  agrees  to  publish  a  street  address 
where  the  company  office  is  located  in  lieu  of 
a  post  office  box  number.  The  Military  Traffic 
Management  Command  must  be  advised  of 
any  change  in  address.  Failure  to  do  so  is 
grounds  to  discontinue  the  use  of  the  agent. 

c.  Agent  understands  that  tenders 
inadvertently  accepted  and  distributed  for 
use  and  not  in  compliance  with  is  agreement, 
the  provisions  contained  in  the  Standard 
Tender  of  Freight  Services  (MT  Form  364-R), 
or  the  applicable  MTMC  freight  Traffic  Rules 
Publication  MFTRP  No.  1A,  and  supplements 
thereof,  will  be  subject  to  immediate  removal 
or  non-use  until  corrections  are  made.  The 
issuing  agent  will  be  advised  when  tenders 
are  removed  under  these  circumstances. 

14.  Rates. 

a.  Agent  agrees  to  transport  Government 
shipments  at  its  lowest  effective  charge 
named  in  the  tender  applicable  on  the 
commodity  transported,  whether  or  not  the 
rate  tender  is  referenced  on  the  Government 
bill  of  lading. 

b.  The  agent  agrees  to  publish  through 
rates  guaranteed  for  at  least  30  days.  These 
rates  must  be  filed  with  MTMG  HQ,  Eastern 
Area,  ATTN:  MTE-IN,  Bayonne,  New  Jersey 
07002-  5302.  The  agent  must  publish  all  rates, 
charges,  and  accessorial  services  on  a 
“Department  of  Defense  Standard  Tender  of 
Freight  Services”,  MT  Form  364-R  and  must 
comply  with  the  tender  preparation 
instructions.  (Only  services  annotated  with  a 
charge  in  the  tender  will  be  paid  by  the 
shipper.) 

c.  The  agent  agrees  to  promptly  refund  all 
uncontested  overcharges  to  the  Government 
and  authorizes  the  Government  to  deduct  the 
amount  of  overcharges  from  any  amount 
subsequently  found  to  be  due  the  agent. 

d.  The  Government  reserves  the  right  to 
pursue  administrative  claims  directly  with 
agents  under  the  Interstate  Commerce  Act  or 
other  authorities. 

15.  Carrier  Performance. 

a.  Agent  agrees  that  its  performance,  and 
standards  of  service  will  conform  with  its 
obligations  under  Federal,  State  and  local 
law  and  regulation  as  well  as  with  the 
guidelines  found  in  the  Defense  Traffic 
Management  Regulation  (DTMR)  and  this 
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Agreement.  The  agent  fully  understands  its 
obligation  to  remain  current  in  its  knowledge 
of  service  standards.  The  agent  accepts  the 
Government’s  right  to  revoke  approval, 
declare  ineligible,  non-use,  or  disqualify  the 
agent  for  unsatisfactory  service  for  any 
operating  deficiency,  noncompliance  with 
terms  of  this  Agreement  or  terms  of  any 
negotiated  agreements,  tariffs,  tenders,  bills 
of  lading  or  similar  arrangements  determining 
the  relationship  of  the  parties,  or  for  the 
publication  or  assessment  of  unreasonable 
rates,  charges,  rules,  descriptions, 
classifications,  practices,  or  other 
unreasonable  provisions  of  tariffs/tenders. 
Rules  governing  the  Carrier  Performance 
Program  are  found  in  MTMC  Regulation  15-1, 
and  Army  Regulation  55-355,  DTMR.  If  a 
agent  is  removed  or  disqualified  for  6  months 
or  more,  it  will  have  to  be  re-qualified. 

b.  Failure  or  nonperformance  by  the  agent 
with  any  of  the  terms  or  conditions  of  service 
will  constitute  a  breach  of  this  Agreement. 
The  Government  reserves  the  right  to 
disqualify  the  agent  for  unsatisfactory  service 
until  such  time  as  the  agent  establishes  to  the 
satisfaction  of  DOD  that  the  operating  or 
other  deficiency{s)  has  been  corrected. 

16.  General  Provisions.  That  the  agent  must 
agree  to  have  a  valid  Standard  Carrier  Alpha 
Code  (SCAC)  and  use  it  on  all  DOD  billing 
documents  to  identify  the  agent.  When  a 
company  holding  the  appropriate  authority 
has  operating  divisions  each  with  its  own 
unique  SCAC,  each  such  division  is  required 
to  execute  a  separate  agreement  with  MTMC 
governing  the  transportation  of  protected 
commodities. 

17.  Terms  of  the  Agreement. 

a.  The  terms  of  this  Agreement  will  be 
applicable  to  each  shipment. 


b.  This  Agreement  shall  be  effective  from 
the  date  of  acknowledgment  by  the  Military 
Traffic  Management  Command,  until 
terminated  upon  receipt  of  written  notice  by 
either  party. 

c.  Nothing  in  this  Agreement  will  be 
construed  as  a  guarantee  by  the  Government 
of  any  particular  volume  of  traffic. 

18.  Additional  Specialized  Requirements. 
The  terms  of  this  Agreement  will  not  prevent 
different  or  additional  requirements  with 
respect  to  negotiated  agreements  or  added 
requirements  for  other  types  of  service  and/ 
or  commodities. 

19.  Inquires  may  be  referred  to 
Commander,  Military  Traffic  Management 
Command,  Attention:  MTIN-FF,  5611 
Columbia  Pike,  Falls  Church,  VA  22041-5050. 

20.  Agent  Acknowledgment  and 
Acceptance. 

a.  The  undersigned  official,  by  affixing 
signature  hereto,  states  that  he  has  read  and 
understands  the  general  and  specific  terms 
and  conditions  of  service  outlined  and  agrees 
to  provide  service  in  accordance  with  such 
terms  or  conditions.  Any  information  found 
to  be  falsely  represented  in  the  Qualification 
Form,  the  attachments  or  during  the 
qualification  procedures,  to  include 
additional  requirements  of  this  Agreement, 
shall  be  grounds  for  automatic  revocation  of 
this  Agreement  and  immediate  non-use  of  the 
agent,  the  affiliated  companies,  divisions  and 
entities. 

Agent’s  Acknowledge/ Acceptance 

I, - 

(typed  name  and  title  of  agent  official) 
verify  under  penalty  of  perjury  under  the 
laws  of  the  United  States  of  America,  that  the 
information  contained  in  the  agent 


qualification  application  packet  and  this 
Agreement  is  true,  correct  and  complete.  If 
representing  a  company  or  organization,  I 
certify  that  1  am  qualified  and  authorized  to 
offer  this  information.  I  know  that  willful 
misstatements  or  omissions  of  material  facts 
constitute  Federal  criminal  violations 
punishable  under  18  U.S.C.  1001  by  up  to  5 
years  imprisonment  and  fines  up  to  $10,000 
for  each  offense,  or  punishable  as  perjury 
under  18  U.S.C.  1621  by  fines  up  to  $2,000  or 
imprisonment  up  to  5  years  for  each  offense. 
Further  I  understand  the  requirements  of  this 
Agreement  and  on  behalf  of 


(typed  name  of  agent) 

agree  to  comply  with  the  terms  and 

conditions  contained  herein. 


signature  of  agent  official  and  title 


date 

Agent  address 


Telephone  number  ( _ ) - 

24  Hr  emergency  number  ( - ) 


Military  Traffic  Management  Command 
Acknowledgement/Acceptance 

Signature _ 

Title _ 

Date  Approved: _ 

[FR  Doc.  92-22872  Filed  9-23-92;  8:45  am] 
BILUNG  CODE  3710-08-M 


Thursday 

September  24,  1992 


Part  III 

Department  of  Labor 

Mine  Safety  and  Health  Administration 


30  CFR  Parts  56  and  57 
Safety  Standards  for  Explosives  at  Metal 
and  Nonmetal  Mines;  Extension  of  Partial 
Administrative  Stay  of  Certain  Provisions 
of  Final  Rule 
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DEPARTMENT  OF  LABOR 
Mine  Safety  and  Health  Administration 
30  CFR  Parts  56  and  57 
PIN  1219-AA17 

Safety  Standards  for  Explosives  at 
Metal  and  Nonmetal  Mines 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Extension  of  partial 
administrative  stay  of  certain  provisions 
of  final  rule. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
partial  administrative  stay  of  several 
provisions  of  the  January  18, 1991  (56  FR 
2070),  final  rule  on  safety  standards  for 
explosives  at  metal  and  nonmetal  mines 
until  July  1, 1993. 

EFFECTIVE  DATE:  The  following 
provisions  found  in  30  CFR  parts  56  and 
57  are  stayed  until  July  1. 1993: 


§  §  56.6000  and  57.6000,  the  first  sentence 
in  §§  56.6130(b)  and  57.6130(b), 

§§  56.6131(a)(1)  and  57.6131(a)(1). 
Appendix  I  to  Subpart  E, 

§§  56.6202(a)(1)  and  57.6202(a)(1), 

§§  56.6304(b)  and  57.6304(b),  §§  56.6306 
and  57.6306,  §§  56.6501(a)  and 
57.6501(a),  §§  56.6902(b)  and  57.6902(b). 
and  §§  56.6903  and  57.6903. 

The  following  provisions  found  in  30 
CFR  parts  56  and  57  continue  in  effect 
until  July  1, 1993:  §§  56.6140  and  57.6140. 
§§  56.6220  and  57.6220,  §§  56.6320  and 
57.6320,  §§  56.6330  and  57.6330. 

§§  56.6331  and  57.6331,  §  57.6375  and 
§  57.6382. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey,  Director.  Office  of 
Standards,  Regulations  and  Variances. 
MSHA.  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION:  On 
January  18, 1991,  MSHA  published  a 
final  rule  in  the  Federal  Register,  (56  FR 
2070),  revising  its  safety  standards  for 
explosives  at  metal  and  nonmetal  mines. 
After  issuing  several  administrative 


stays  of  the  effective  date  of  the  final 
rule,  MSHA.  on  September  12, 1991  (56 
FR  46500),  issued  a  one-year,  partial 
administrative  stay  of  certain  provisions 
of  the  final  rule  in  order  to  conduct 
supplemental  rulemaking  restricted  to 
those  issues  raised  by  the  stayed 
provisions.  The  administrative  stay  was 
scheduled  to  expire  on  October  1, 1992. 
The  remaining  standards  of  the  January' 
18, 1991,  final  rule  became  effective  on 
November  1, 1991- 

The  Agency  needs  additional  time  in 
order  to  complete  the  rulemaking 
process.  MSHA  will  issue  a  proposed 
rule  addressing  these  provisions  in  the 
near  future. 

This  document  is  issued  under  30 
U.S.C.  811. 

Dated:  September  16, 1992. 

William  J.  Tattersall, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

(FR  Doc.  92-23026  Filed  9-23-92:  8:45  am| 

BILLING  CODE  4510-43-M 


Thursday, 

September  24,  1992 


Part  IV 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Ch.  I  et  al. 

Federal  Acquisition  Regulations; 
Miscellaneous  Amendments 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

[Federal  Acquisition  Circular  90-13] 

Federal  Acquisition  Regulation; 
Introduction  of  Miscellaneous 
Amendments 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Summary  presentation  of  final 
and  interim  rules  with  request  for 
comment,  and  technical  amendments. 

SUMMARY:  This  document  introduces  the 
documents  set  forth  below  which 
comprise  Federal  Acquisition  Circular 
(FAC)  90-13.  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
issuing  FAC  90-13  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  changes  in  the  following 
subject  areas: 


Item  and  subject 

FAR 

case 

DAR 

case 

Analyst 

1.  Section  6050M  of  the 
Tax  Reform  Act  of 
1986. 

91-52 

91-007 

Klein. 

II.  Small  Purchase 

91-19 

90-306 

Scott. 

Limitation. 

III.  Award  Without 

91-29 

90-302 

Scott. 

Discussions. 

IV.  Commercial  Pricing 

91-25 

90-304 

Olson. 

Certificate. 

V.  Davis-Bacon  Act 

91-14 

91-1 

O'Nestl. 

Revisions. 

VI.  Prohibition  on 

91-7 

91-002 

Loeb. 

Acquisition  of 

Supplies  or  Services 
from  Iraq. 

VII.  Independent 

91-37/ 

90- 

Olson 

Research  & 

91-77 

313/ 

Development  and 

91- 

Bid  and  Proposal 
Costs. 

307F 

VIII.  Prompt  Payment 

91-79 

91-323 

Olson 

for  Fresh  or  Frozen 
Fish. 

IX.  Disclosure 

91-16 

90-311 

Loeb. 

Requirement 

Relating  to 
Subcontractors. 

OATES:  For  effective  dates  and  comment 
dates,  see  separate  documents  which 
follow.  Please  cite  FAC  90-13  and  the 
appropriate  FAR  case  number(s)  in  all 
correspondence  related  to  this  and  the 
following  documents. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  analyst  whose  name  appears  in 


relation  to  each  FAR  case  or  subject 
area.  For  general  information,  contact 
the  FAR  Secretariat,  room  4041,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755.  Please  cite  FAC  90-13  and 
FAR  case  numbers). 

SUPPLEMENTARY  INFORMATION:  Federal 
Acquisition  Circular  90-13  amends  the 
Federal  Acquisition  Regulation  (FAR)  as 
specified  below: 

Item  I — Section  6050M  of  the  Tax 
Reform  Act  of  1986  (FAR  Case  91-52)  . 

This  is  an  interim  rule  revising  FAR 
Subpart  4.9,  Information  Reporting  to  the 
Internal  Revenue  Service,  to  ensure  the 
collection  and  reporting  of  the  Taxpayer 
Identification  Number  (TIN)  for 
modifications  of  contracts  entered  into 
before  January  1, 1989.  In  addition,  the 
subpart  has  been  rearranged  for 
clarification  and  the  provision  at  52.204- 
3,  Taxpayer  Identification,  has  been 
revised  to  update  a  reference. 

Item  II — Small  Purchase  Limitation 
(FAR  Case  91-19) 

This  finalizes,  without  further  change, 
the  interim  rule  published  as  Item  II  of 
FAC  90-7.  The  rule  implemented  section 
806  of  the  FY  1991  National  Defense 
Authorization  Act  by  revising:  (1)  FAR 
5.101(a)(1)  and  5.205(d)(1)  to  eliminate 
the  requirement  to  synopsize  contract 
actions  between  $10,000  and  $25,000:  (2) 
FAR  13.104(g)  to  refer  to  5.101(a)(2)  for 
public  display  requirements;  (3)  FAR 
19.702  and  19.708  to  refer  to  the  small 
purchase  limitation  instead  of  $10,000; 
and  the  prescription  for  use  of  the  clause 
at  FAR  52.219-8  so  that  the  clause  is  no 
longer  used  in  small  purchases. 

Item  III — Award  Without  Discussions 
(FAR  Case  91-29) 

The  interim  rule  published  as  Item  IV 
of  FAC  90-7  is  converted  to  a  final  rule 
with  one  amendment  adding  a  sentence 
to  paragraph  (c)  of  Alternate  II  of  the 
clause  at  52.215-16  to  inform  offerors 
that  they  should  submit  their  best  offers 
initially. 

Item  IV — Commercial  Pricing  Certificate 
(FAR  Case  91-25) 

This  finalizes  without  further  change 
the  interim  rule  published  as  Item  V  of 
FAC  90-7.  The  rule  revised  FAR  15.813 
and  the  clause  at  52.215-32  to  remove 
the  requirement  for  contractors  under 
Department  of  Defense,  National 
Aeronautics  and  Space  Administration, 
and  Coast  Guard  contracts  to  certify 
that  the  price  offered  to  the  Government 
for  parts  or  components  does  not  exceed 
the  lowest  commercial  price  at  which 
the  contractor  sold  those  parts  to  the 
public. 


Item  V — Da vis-Bacon  Act  Revisions 
(FAR  Case  91-14) 

This  final  rule  revises  FAR  Subpart 
22.4  and  the  associated  clauses  in 
subpart  52.2  because  of  changes  in  the 
Department  of  Labor  regulations  at  29 
CFR  parts  1  and  5  governing  the  use  of 
semi-skilled  “helpers”  on  federally 
financed  and  assisted  construction 
contracts  subject  to  Davis-Bacon  and 
related  acts. 

Item  VI — Prohibition  on  Acquisition  of 
Supplies  or  Services  From  Iraq  (FAR 
Case  91-7) 

This  amends  and  finalizes  the  interim 
rule  published  as  Item  II  of  FAC  90-4. 
The  rule  implements  prohibitions 
imposed  by  Executive  Orders  12722  and 
12724. 

Item  VII — Independent  Research  and 
Development  and  Bid  and  Proposal 
Costs  (FAR  Cases  91-37  and  91-77) 

This  final  rule  makes  substantive 
changes  in  the  treatment  of  independent 
research  and  development  and  bid  and 
proposal  costs.  It  implements  both 
section  824  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
(Pub.  L.  101-510)  and  section  802  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Years  1992  and  1993  (Pub.  L.  102- 
190). 

Item  VIII — Prompt  Payment  for  Fresh  or 
Frozen  Fish  (FAR  Case  91-79) 

This  final  rule  revises  FAR  32.905  and 
52.232-25  to  provide  for  prompt  payment 
of  contracts  for  fresh  or  frozen  fish,  i.e., 
as  close  as  possible  to,  but  not  later 
than,  the  seventh  day  after  delivery. 

Item  IX — Disclosure  Requirements 
Relating  to  Subcontractors  (FAR  Case 
91-16) 

This  amends  and  finalizes  the  interim 
rule  published  as  Item  VI  of  FAC  90-5. 
The  rule  requires  that  first-tier 
subcontractors  disclose  to  the  prime 
contractor  whether  they  are  debarred, 
suspended,  or  proposed  for  debarment. 

Dated:  September  17, 1992. 

Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC) 
90-13  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-13  is  effective  November  23, 
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1992,  except  Items  I,  VII,  and  VIII  which 
are  effective  September  23, 1992.  In  Item 
VII,  section  31.205— 18(c)(l)(i)  was 
effective  November  5, 1990. 

Dated:  September  12, 1992. 

Eleanor  R.  Spector, 

Director  of  Defense  Procurement,  Department 
of  Defense. 

Dated:  September  17, 1992. 

Richard  H.  Hopf,  III, 

Associate  Administrator  for  Acquisition 
Policy,  General  Services  Administration. 

Dated:  September  11, 1992. 

Don  G.  Bush, 

Assistant  Administrator  for  Procurement, 
NASA. 

[FR  Doc.  92-23044  Filed  9-23-92:  8:45  am] 

BILLING  CODE  6820-34-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  4  and  52 

[FAC  90-13;  FAR  Case  91-52;  Item  I] 

Federal  Acquisition  Regulation; 

Section  6050M  of  the  Tax  Reform  Act 
of  1986 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 
comment. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  (CAAC)  and  the 
Defense  Acquisition  Regulations 
Council  (DARC)  have  agreed  on  an 
interim  rule  revising  subpart  4.9, 
Information  Reporting  to  the  Internal 
Revenue  Service,  to  ensure  the 
collection  and  reporting  of  the  Taxpayer 
Identification  Number  (TIN)  for  certain 
contract  modifications  occurring  on  or 
after  April  1, 1990,  when  the  initial 
contract  was  entered  into  before 
January  1, 1989.  In  addition,  the  subpart 
has  been  rearranged  for  clarification 
and  the  provision  at  52.204-3,  Taxpayer 
Identification,  has  been  revised  to 
update  a  reference.  When  the  IRS  issued 
its  final  regulations  implementing 
section  6050M  of  the  Tax  Reform  Act  of 
1986  (Pub.  L.  99-514),  the  reporting 
requirements  included  the  requirement 
to  report  certain  modifications  to 
contracts  that  were  awarded  before 
January  1, 1989.  The  Office  of  Federal 
Procurement  Policy  requested  that  the 


CAAC  and  the  DARC  consider  revising 
the  FAR  accordingly. 

DATES:  Effective  Date:  September  24, 

1992. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
November  23, 1992  to  be  considered  in 
the  formulation  of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW., 
room  4041,  Attn:  Ms.  Deloris  Baker. 
Washington,  DC  20405. 

Please  cite  FAC  90-13,  FAR  case  91- 
52  in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4041,  GS  Building, 
Washington,  DC  20405  (202)  501^4755. 
Please  cite  FAC  90-13,  FAR  Case  91-52. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  6050M  of  title  26,  United 
States  Code,  requires  heads  of  Federal 
executive  agencies  to  report  certain 
contract  information  to  the  IRS.  The 
information  returns  filed  under  section 
6050M  are  used  as  a  source  of 
information  to  collect  delinquent 
Federal  tax  liabilities  of  persons  who 
enter  into  contracts  with  Federal 
executive  agencies. 

On  December  6, 1989,  the  IRS 
published  regulations  that  implement 
section  6050M  of  the  Tax  Reform  Act  of 
1986  (Public  Law  99-514).  The 
regulations  apply  to  Federal  executive 
agencies’  contracts  entered  into  on  or 
after  January  1, 1989,  except  that,  with 
respect  to  a  basic  or  initial  contract 
entered  into  before  January  1, 1989,  the 
regulations  do  not  apply  to  an  increase 
contract  action  treated  as  a  new 
contract  if  the  increase  occurs  before 
April  1, 1990,  or  if  the  increase  is  not  in 
excess  of  $50,000.  The  information 
required  to  be  reported  for  contract 
actions  over  $25,000  includes  name, 
address,  and  TIN  of  the  contractor; 
name  and  TIN  of  the  common  parent  (if 
any);  date  of  the  contract  action;  amount 
obligated  on  the  contract;  and  duration 
of  the  contract. 

The  Office  of  Federal  Procurement 
Policy  has  requested  that  the  FAR  be 
revised  to  ensure  that  agency  reporting 
requirements  include  the  requirement  to 
report  certain  modifications  to  contracts 
that  were  awarded  before  January  1, 
1989. 


B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  because  all  taxpayers 
are  required  to  have  a  TIN,  and  this  rule 
merely  requests  that  contractors  provide 
that  number  for  certain  modifications. 

An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  also  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments  must 
be  submitted  separately  and  cite  FAC 
90-13  (FAR  Case  91-52)  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  applies  because  the  interim  rule 
increases  the  existing  paperwork 
burden.  Accordingly,  a  request  for 
approval  of  a  revised  information 
collection  requirement  concerning  9000- 
0097,  Information  Reporting  to  the 
Internal  Revenue  Service  (IRS) 
(Taxpayer  Identification  Number),  is 
being  submitted  to  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501,  et  seq.  Public  comments 
concerning  this  request  will  be  invited 
through  a  subsequent  Federal  Register 
notice. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  reasons 
exist  to  promulgate  this  interim  rule 
without  prior  opportunity  for  public 
comment.  This  action  is  necessary 
because  publication  of  IRS  regulations, 
effective  January  1, 1989,  implementing 
section  6050M  of  the  Tax  Reform  Act  of 
1986  (Pub.  L.  99-514)  (see  54  FR  50367, 
December  6, 1989),  necessitates  a 
revision  to  the  FAR  to  ensure  the 
reporting  of  certain  contract 
modifications  occurring  on  or  after  April 
1, 1990,  when  the  initial  contract  was 
entered  into  before  January  1, 1989. 
Pursuant  to  Public  Law  98-577  and  FAR 
1.501,  public  comments  received  in 
response  to  this  interim  rule  will  be 
considered  in  formulating  a  final  rule. 

List  of  Subjects  in  48  CFR  Parts  4  and  52 

Government  procurement. 
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Dated:  September  17, 1992. 

Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  parts  4  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  4  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  4 — ADMINISTRATIVE  MATTERS 

2.  Subpart  4.9,  consisting  of  sections 

4.900  through  4.904,  is  revised  to  read  as 
follows: 

Subpart  4.9 — Information  Reporting  to  the 
Internal  Revenue  Service 

Sec. 

4.900  Scope  of  subpart. 

4.901  Definitions. 

4.902  Contract  information. 

4.903  Payment  information. 

4.904  Solicitation  provision. 

4.900  Scope  of  subpart. 

This  subpart  provides  policies  and 
procedures  applicable  to  reporting 
contract  and  payment  information  to  the 
Internal  Revenue  Service  (IRS). 

4.901  Definitions. 

Common  parent,  as  used  in  this 
subpart,  means  that  corporate  entity 
that  owns  or  controls  an  affiliated  group 
of  corporations  that  files  its  Federal 
income  tax  returns  on  a  consolidated 
basis,  and  of  which  the  offeror  is  a 
member. 

Corporate  status,  as  used  in  this 
subpart,  means  a  designation  as  to 
whether  the  offeror  is  a  corporate  entity, 
an  unincorporated  entity  [e.g.,  sole 
proprietorship  or  partnership),  or  a 
corporation  providing  medical  and 
health  care  services. 

Taxpayer  Identification  Number 
(TIN),  as  used  in  this  subpart,  means  the 
number  required  by  the  IRS  to  be  used 
by  the  offeror  in  reporting  income  tax 
and  other  returns. 

4.902  Contract  information. 

(a)  26  U.S.C.  6050M,  as  implemented 
in  26  CFR,  requires  heads  of  Federal 
executive  agencies  to  report  certain 
information  to  the  IRS. 

(b)  (1)  The  required  information 
applies  to  contract  modifications — 

(1)  Increasing  the  amount  of  a  contract 
awarded  before  January  1, 1989,  by 
$50,000  or  more;  and 

(ii)  Entered  into  on  or  after  April  1, 
1990. 

(2)  The  reporting  requirement  also 
applies  to  certain  contracts  and 
modifications  thereto  in  excess  of 
$25,000  entered  into  on  or  after  January 
1. 1989. 


(c)  The  information  to  report  is — 

(1)  Name,  address,  and  the  Taxpayer 
Identification  Number  (TIN)  of 
contractor; 

(2)  Name  and  TIN  of  common  parent 
(if  any); 

(3)  Date  of  the  contract  action; 

(4)  Amount  obligated  on  the  contract 
action;  and 

(5)  Estimated  contract  completion 
date. 

(d)  Transmit  the  information  to  the 
IRS  through  the  Federal  Procurement 
Data  System  (see  subpart  4.6  and 
implementing  instructions). 

4.903  Payment  Information. 

(a)  26  U.S.C.  6041  and  6041  A,  as 
implemented  in  26  CFR,  in  part,  require 
payors,  including  Federal  Government 
agencies,  to  report  to  the  IRS  payments 
made  to  certain  contractors. 

(b)  The  following  payments  are 
exempt  from  this  reporting  requirement: 

(1)  Payments  to  corporations. 

However,  payments  to  corporations 
providing  medical  and  health  care 
services  or  engaged  in  the  billing  and 
collecting  of  payments  for  such  services 
are  not  exempted. 

(2)  Payments  for  bills  for  merchandise, 
telegrams,  telephone,  freight,  storage, 
and  similar  charges. 

(3)  Payments  of  income  required  to  be 
reported  on  an  IRS  Form  W-2  [e.g., 
contracts  for  personal  services). 

(4)  Payments  to  a  hospital  or  extended 
care  facility  described  in  26  CFR 
501(c)(3)  that  is  exempt  from  taxation 
under  26  CFR  501(a). 

(5)  Payments  to  a  hospital  or  extended 
care  facility  owned  and  operated  by  the 
United  States,  a  state,  the  District  of 
Columbia,  a  possession  of  the  United 
States,  or  a  political  subdivision, 
agency,  or  instrumentality  of  any  of  the 
foregoing. 

(6)  Payments  for  any  contract  with  a 
state,  the  District  of  Columbia,  a 
possession  of  the  United  States,  or  a 
political  subdivision,  agency,  or 
instrumentality  of  any  of  the  foregoing. 

(c)  The  following  information  is 
required  to  provide  reports  to  the  IRS: 

(1)  Name,  address,  and  TIN  of 
contractor. 

(2)  Corporate  status  (see  4.901). 

(d)  Transmit  to  paying  offices  the 
information  specified  in  4.203. 

4.904  Solicitation  provision. 

The  contracting  officer  shall  insert  the 
provision  at  52.204-3,  Taxpayer 
Identification,  in  solicitations,  unless  the 
TIN  of  each  offeror  has  previously  been 
obtained  and  is  known. 


PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

52.204-3  (Amended] 

3.  Section  52.204-3  is  amended  in  the 
provision  heading  by  removing  the  date 
‘‘(SEP  1989)”  and  inserting  in  its  place 
"(SEP  1992)";  in  paragraph  (b)  by 
removing  in  the  first  sentence  the  words 
"The  offeror  is”  and  inserting  in  their 
place  “All  offerors  are”;  and  removing  in 
the  second  sentence  the  reference 
“4.902(a)”  and  inserting  in  its  place 
"FAR  4.903". 

[FR  Doc.  92-23054  Filed  9-23-92;  8:45  am) 

BILLING  CODE  6820-34-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  5, 13,  and  19 

[FAC  90-13;  FAR  Case  91-19;  Item  II] 

RIN  9000-AE53 

Federal  Acquisition  Regulation;  Small 
Purchase  Limitation 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  This  finalizes  without  further 
change  the  interim  rule  published  as 
Item  II  of  FAC  90-7.  That  rule  changed 
FAR  parts  5, 13,  and  19.  In  FAR  5.101(a), 
the  requirement  to  synopsize  contract 
actions  between  $10,000  and  $25,000,  if 
there  is  not  a  reasonable  expectation 
that  at  least  two  offers  will  be  received, 
is  eliminated.  In  FAR  5.205(d)(1),  the 
requirement  to  synopsize  proposed 
architect-engineer  contract  actions  for 
which  the  total  fee  is  expected  to  be 
between  $10,000  and  $25,000,  when  there 
is  not  a  reasonable  expectation  that  at 
least  two  offers  will  be  received,  is 
eliminated.  FAR  13.104(g)  is  changed  to 
refer  to  FAR  5.101(a)(2)  for  public 
display  requirements.  FAR  19.702  is 
changed  to  refer  to  the  “small  purchase 
limitation  in  13.000"  rather  than 
"$10,000."  The  dollar  threshold  in  the 
prescription  at  FAR  19.708  for  use  of  the 
clause  at  52.219-8,  Utilization  of  Small 
Business  Concerns  and  Small 
Disadvantaged  Business  Concerns,  is 
changed  from  “$10,000"  to  “the  small 
purchase  limitation  in  13.000." 
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EFFECTIVE  DATE:  November  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Shirley  Scott  at  (202)  501-0168  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4041,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-13,  FAR  Case  91-19. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

These  changes  resulted  from  the 
enactment  of  the  Fiscal  Year  1991 
Defense  Authorization  Act  (Public  Law 
101-510)  on  November  5, 1990.  Section 
806  of  that  Act  amended  the  Office  of 
Federal  Procurement  Policy  Act,  the 
Small  Business  Act.  the  Federal  Property 
and  Administrative  Services  Act  of  1949, 
and  10  U.S.C.  2304(g)  to  provide  a 
uniform  small  purchase  threshold  for 
Federal-wide  use. 

The  interim  rule  was  published  in  the 
Federal  Register  on  August  22, 1991,  at 
56  FR  41730.  Three  public  comments 
were  received:  one  a  no  comment,  the 
other  two  concurred  in  the  changes.  As 
a  result,  the  interim  rule  is  adopted  as  a 
final  rule  without  change. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  provides  a  uniform  small  purchase 
threshold  for  Government-wide  use.  No 
comments  were  received  on  the  impact 
of  this  rule  ori  small  entities  during  the 
public  comment  period. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  5, 13, 
and  19 

Government  procurement. 

Dated:  September  17, 1992. 

Albert  A.  Vicchkrfla. 

Director,  Office  of  Federal  Acquisition  Policy. 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  parts  5, 13  and  19, 
which  was  published  at  56  FR  41730  on 


August  22, 1991,  is  adopted  as  a  final 
rule  without  change. 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

[FR  Doc.  92-23057  Filed  9-23-92;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  14, 15,  and  52 

[FAC  90-13;  FAR  Case  91-29;  Hem  Ilf) 

RIN  90 00- AE 51 

Federal  Acquisition  Regulation;  Award 
Without  Discussions 

agency:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
interim  rule  that  was  published  in  the 
Federal  Register  on  August  22, 1991  (56 
FR  41732).  The  final  rule  amends  FAR 
parts  14, 15,  and  52  to  require  that 
solicitations  include  a  statement  of  the 
significant  evaluation  factors  and 
subfactors  (including  non-cost  and  non¬ 
price  factors)  and  to  require  that  DOD, 
NASA,  and  Coast  Guard  solicitations 
for  competitive  proposals  indicate 
whether  award  will  be  made  without 
discussions  with  offerors. 

EFFECTIVE  DATE:  November  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Shirley  Scott  at  (202)  501-0168  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501^4755. 
Please  cite  FAC  90-13,  FAR  case  91-29. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  implements  section  802 
of  the  Fiscal  Year  1991  Defense 
Authorization  Act  (Pub.  L.  101-510).  The 
Act  amended  10  U.S.C.  2305  to  require 
solicitations  for  competitive  proposals  to 
state  whether  the  Government  intends 
to  make  award  without  discussion  with 
offerors.  The  Act  also  requires  that 
solicitations  include  the  significant 
evaluation  factors  and  subfactors 


(including  non-cost  and  non-price- 
related  factors). 

This  rule  was  published  as  an  interim 
rule  on  August  22, 1991,  at  56  FR  41732. 
Two  responses  were  received;  one  a  no 
comment,  the  other  requested  a  word 
change.  The  suggested  change  was  not 
made  because  it  was  believed  the 
change  would  be  confusing  to  industry 
and  Government  procurement  activities. 
However,  the  interim  rule  was  amended 
to  add  a  sentence  to  Alternate  II  of  the 
clause  at  52.215-16  to  inform  offerors 
that  they  should  offer  their  best  terms 
initially,  notwithstanding  the 
Government’s  intent  to  hold  discussions. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  applies  to  this  final 
rule  and  a  Final  Regulatory  Flexibility 
Analysis  has  been  performed.  A  copy  of 
the  analysis  may  be  obtained  from  the 
FAR  Secretariat. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  14, 15, 
and  52 

-  Government  procurement. 

Dated:  September  17, 1992. 

Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Interim  Rule  Adopted  as  Final  with  One 
Change. 

Accordingly,  the  interim  rule 
amending  48  CFR  parts  14, 15,  and  52, 
which  was  published  on  August  22, 1991. 
at  56  FR  41732,  is  adopted  as  final  with 
one  change. 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1.  The  authority  citation  for  48  CFR 
part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  52.215-16  is  amended  in 
Alternate  II  by  revising  the  date,  and 
adding  a  second  sentence  to  paragraph 
(c)  to  read  as  follows: 

52.215-16  Contract  Award. 
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Contract  Award  (July  1990) 
***** 

Alternate  II  (Nov.  1992).  *  *  * 

(c)  *  *  *  However,  each  initial  offer  should 
contain  the  offeror's  best  terms  from  a  cost  or 
price  and  technical  standpoint. 
***** 

[FR  Doc.  92-23055  Filed  9-23-92;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  15  and  52 

[FAC  90-13;  FAR  Case  91-25;  Item  IV] 

RIN  9000-AE11 

Federal  Acquisition  Regulation; 
Commercial  Pricing  Certificate 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  convert  the  interim  rule 
published  in  the  Federal  Register  on 
August  22, 1991,  at  56  FR  41734  to  a  final 
rule  without  further  change.  The  rule 
revised  FAR  15.813  and  the  clause  at 
52.215-32  to  remove  the  requirement  for 
contractors  under  Department  of 
Defense,  National  Aeronautics  and 
Space  Administration,  and  Coast  Guard 
contracts  to  certify  that  the  price  offered 
to  the  Government  for  parts  or 
components  does  not  exceed  the  lowest 
commercial  price  at  which  the 
contractor  sold  those  parts  to  the  public. 
EFFECTIVE  DATE:  November  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAC  90-13,  FAR  Case  91-25. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

These  revisions  were  based  on  section 
804  of  the  Fiscal  Year  1991  DOD 
Authorization  Act  (Pub.  L.  101-510), 
which  repealed  10  U.S.C.  2323,  which 
required  a  certification  from  contractors 
that  the  price  offered  to  the  Government 


for  parts  of  components  does  not  exceed 
the  lowest  commercial  price  at  which 
the  offeror  sold  those  parts  to  the  public. 
The  similar  provision  at  41  U.S.C.  253e 
(for  civilian  agencies)  has  not  been 
repealed. 

FAC  90-7,  Item  V,  published  August 
22, 1991,  included  these  revisions  as  an 
interim  rule  with  respect  for  comment. 
Two  comment  letters  were  received  and 
analyzed;  however,  they  did  not  result 
in  any  changes  to  the  interim  rule. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  are 
awarded  on  a  full  and  open  competitive, 
fixed-price  basis  and  the  commercial 
pricing  certificate  policies  do  not  apply. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  applies  because  the  final  rule 
contains  information  collection 
requirements.  Accordingly,  a  request  for 
a  revision  to  an  information  collection 
requirements  concerning  OMB  Control 
Number  9000-0105,  Commercial  Pricing 
Certificate,  was  submitted  to  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq.  Approval  was 
granted  on  July  8, 1991.  Public  comments 
concerning  this  request  were  invited 
through  a  subsequent  Federal  Register 
notice  published  on  May  31, 1991. 

List  of  Subjects  in  48  CFR  Parts  15  and 
52 

Government  procurement. 

Dated:  September  17, 1992. 

Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Interim  Rule  Adopted  as  Final  Rule 
Without  Change 

Accordingly,  the  interim  rule 
amending  48  CFR  parts  15  and  52,  which 
was  published  at  56  FR  41734  on  August 
22, 1991,  is  adopted  as  a  final  rule 
without  change. 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

[FR  Doc.  92-23056  Filed  9-23-92;  8:45  am] 

BILLING  CODE  6820-34-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  22  and  52 

[FAC  90-13;  FAR  Case  91-14;  Item  V) 

Federal  Acquisition  Regulation;  Davis- 
Bacon  Act  Revisions 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  implement 
changes  necessitated  by  the  revised 
Department  of  Labor  (DOL)  regulations 
at  29  CFR  parts  1  and  5  that  allow  the 
expanded  use  of  semi-skilled  “helpers” 
on  federally  financed  and  assisted 
construction  contracts  subject  to  the 
Davis-Bacon  and  related  acts. 

EFFECTIVE  DATE:  November  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  John  O’Neill  at  (202)  501-3850  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-13,  FAR  case  91-14. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  December  4, 1990,  the  Department 
of  Labor  (DOL)  published  in  the  Federal 
Register  (55  FR  50148)  a  notice 
establishing  an  effective  date  of 
February  4, 1991,  for  revised  final  Davis- 
Bacon  regulations,  29  CFR  parts  1  and  5. 
On  June  26, 1992,  the  DOL  published  in 
the  Federal  Register  (55  FR  28776)  a 
revision  to  delete  a  provision 
invalidated  by  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  in  Building 
&  Construction  Trades  Department,  AFL 
CIO  v.  Martin,  Civ.  No.  90-5345  (D.C. 

Cir.  April  21, 1992).  The  revised  DOL 
regulations  allow  the  expanded  use  of 
helpers  on  Federal  and  federally 
assisted  construction  contracts  subject 
to  the  Davis-Bacon  and  related  acts. 
FAR  Subparts  22.4  and  52.2  are 
amended  to  conform  to  the  revised  DOL 
regulations. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
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meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  This  rule 
merely  conforms  the  FAR  to  regulations 
published  by  the  DOL.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply  to  this  rulemaking.  However, 
comments  from  small  entities 
concerning  the  affected  subpart  will  be 
considered  in  accordance  with  5  U.S.C. 
610.  Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C.  601,  etseq. 
(FAC  90-13,  FAR  case  91-14),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Redaction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq.  Information 
collection  requirements  contained  in  the 
DOL’s  rule  were  approved  under  OMB 
Control  Number  1215-0140. 

List  of  Subjects  in  48  CFR  Parts  22  and 
52 

Government  procurement. 

Dated:  September  17, 1992. 

Albert  A.  Viccbiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  parts  22  and  52  are 
amended  as  set  forth  below: 

PART  22 — APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

1.  The  authority  citation  for  48  CFR 
parts  22  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C..  2473(c). 

2.  Section  22.401  is  amended  by 
revising  paragraph  (b)  of  the  definition 
“Laborers  or  mechanics”  to  read  as 
follows: 

§  22.401  Definitions. 

♦  *  *  *  * 

Laborers  or  mechanics,  *  *  * 

(b)  Apprentices,  trainees,  helpers, 
and,  in  the  case  of  contracts  subject  to 
the  Contract  Work  Hours  and  Safety 
Standards  Act,  watchmen  and  guards. 
The  terms  "apprentice,"  "trainee,”  and 
"helper"  are  defined  as  follows: 

(1)  Apprentice  means  (i)  a  person 
employed  and  individually  registered  in 
a  bona  fide  apprenticeship  program 
registered  with  the  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration,  Bureau  of 
Apprenticeship  and  Training,  or  with  a 


State  Apprenticeship  Agency  recognized 
by  the  Bureau,  or  (ii)  a  person  in  the  first 
90  days  of  probationary  employment  as 
an  apprentice  in  such  an  apprenticeship 
program,  who  is  not  individually 
registered  in  the  program,  but  who  has 
been  certified  by  the  Bureau  of 
Apprenticeship  and  Training  or  a  State 
Apprenticeship  Agency  (where 
appropriate)  to  be  eligible  for 
probationary  employment  as  an 
apprentice. 

(2)  Trainee  means  a  person  registered 
and  receiving  on-the-job  training  in  a 
construction  occupation  under  a 
program  which  has  been  approved  in 
advance  by  the  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration,  as  meeting  its  standards 
for  on-the-job  training  programs  and 
which  has  been  so  certified  by  the 
Administration. 

(3)  A  helper  is  a  semi-skilled  worker 
(rather  than  a  skilled  journeyman 
mechanic)  who  works  under  the 
direction  of  and  assists  a  journeyman. 
Under  the  journeyman’s  direction  and 
supervision,  the  helper  performs  a 
variety  of  duties  to  assist  the 
journeyman  such  as  preparing,  carrying, 
and  furnishing  materials,  tools, 
equipment,  and  supplies  and 
maintaining  them  in  order;  cleaning  and 
preparing  work  areas;  lifting, 
positioning,  and  holding  materials  or 
tools;  and  other  related  semi-skilled 
tasks  as  directed  by  the  journeyman.  A 
helper  may  use  tools  of  the  trade  at  and 
under  the  direction  and  supervision  of 
the  journeyman.  The  particular  duties 
performed  by  a  helper  vary  according  to 
area  practice. 

***** 

3.  Section  22.406-3  is  amended  by 
revising  paragraph  (b)(1)  and  adding 
paragraph  (b)(4)  to  read  as  follows: 

§  22.406-3  Additional  classifications. 


(lj  The  classification  is  appropriate 
and,  except  with  respect  to  helpers  as 
defined  in  section  22.401,  the  work  to  be 
performed  by  the  classification  is  not 
performed  by  any  classification 
contained  in  the  applicable  wage 
determination. 

★  *  *  *  * 

(4)  With  respect  to  helpers,  as  defined 
in  section  22.401,  such  a  classification 
prevails  in  the  area  in  which  the  work  is 
performed. 

***** 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  52.222-6  is  amended  by — 


(a)  Revising  the  date  in  the  clause 
heading  to  read  "(NOV  1992)”; 

(b)  Inserting  in  the  first  sentence  of 
paragraph  (b)(1)  after  the  word 
“mechanics"  the  phrase,  “including 
helpers,”; 

(c)  Removing  in  the  beginning  of 
paragraph  (b)(l)(i)  the  word  “The”  and 
inserting  “Except  with  respect  to 
helpers,  as  defined  in  section  22.401  of 
the  Federal  Acquisition  Regulation,  the” 
in  its  place;  and 

(d)  Adding  paragraph  (b)(2)(iv)  to  read 
as  follows: 

522.222-6  Davis-Bacon  Act. 


Davis-Bacon  Act  (Nov  1992) 

*  *  *  *  * 

(b)  (1)  *  *  * 

(iv)  With  respect  to  helpers,  such  a 
classification  prevails  in  the  area  in  which 
the  work  is  performed. 
***** 

[FR  Doc.  92-23058  Filed  9-23-92;  8:45  am) 

BILLING  CODE  S820-34-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  25 

[FAC  90-13;  FAR  Case  91-7;  Item  VI] 

RiN  9000-AE37 

Federal  Acquisition  Regulation; 
Prohibition  on  Acquisition  of  Supplies 
or  Services  From  Iraq 

agencies:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final  rule. 

summary:  The  interim  rule  published  in 
the  Federal  Register  (56  FR  15142,  April 
15, 1991)  as  Item  II  of  FAC  90-4  is 
converted  to  a  final  rule  with  the 
addition  of  one  cross  reference  in  FAR 
25.702(b)  to  31  CFR  part  575.  Appendices 
at  31  CFR  part  575  list  individuals  and 
organizations  determined  to  be  specially 
designated  nationals  of  the  Government 
of  Iraq  and  merchant  vessels  registered, 
owned,  or  controlled  by  the  Government 
of  Iraq  or  by  persons  acting  directly  on 
behalf  of  the  Government  of  Iraq. 
EFFECTIVE  DATE:  November  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  Loeb  at  (202)  501-4547  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
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Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-13,  FAR  case  91-7. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

An  interim  rule  was  published  in  the 
Federal  Register  (56  FR  15142)  on  April 
15, 1991,  as  Item  II  in  FAC  90-4.  As  a 
result  of  comments  received  on  the 
interim  rule,  the  rule  is  amended  to 
include  a  cross  reference  in  FAR 
25.702(b)  to  31  CFR  part  575,  Iraqi 
Sanctions  Regulations,  which  are  issued 
by  the  Treasury  Department  to 
implement  Executive  Orders  No.  12722 
and  12724.  The  regulations,  at  31  CFR 
part  575,  include  appendices  listing 
individuals  and  organizations 
determined  to  be  specially  designated 
nationals  of  the  Government  of  Iraq  and 
merchant  vessels  registered,  owned,  or 
controlled  by  the  Government  of  Iraq  or 
by  persons  acting  directly  on  behalf  of 
the  Government  of  Iraq.  These 
appendices  were  published  in  the 
Federal  Register  on  April  3, 1991. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  it 
applies  primarily  to  acquisitions  from 
the  Government  of  Iraq,  whose  supplies 
or  services  cannot  be  lawfully  imported 
into  the  United  States. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  25 

Government  procurement. 

Dated:  September  17, 1992. 

Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Interim  Rule  Adopted  as  Final  with  One 
Change 

At  57  FR  20372,  May  12, 1992,  in  FAC 
90-11,  a  final  rule  was  issued  which 
amended  FAR  25.702  by  removing 
paragraph  (b)  and  redesignating  (c)  as 
(b),  and  FAR  52.225-11  was  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraphs  (c)  and  (d)  as 


(b)  and  (c).  Consequently,  25.702(c), 
which  was  added  by  the  interim  rule  in 
FAC  90-4,  is  now  made  final  as 
paragraph  (b)  and  amended,  and  52.225- 
11(c)  is  made  final  as  paragraph  (b). 
Accordingly,  the  interim  rule  amending 
48  CFR  parts  25  and  52,  which  was 
published  at  56  FR  15142  on  April  15, 
1991,  is  adopted  as  final  with  one 
change. 

PART  25 — FOREIGN  ACQUISITION 

1.  The  authority  citation  for  48  CFR 
part  25  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

25.702  [Amended] 

2.  In  section  25.702,  paragraph  (b)  is 
amended  by  inserting  the  parenthetical 
reference  “(31  CFR  575)”  at  the  end  of 
the  first  sentence. 

[FR  Doc.  92-23059  Filed  9-23-92;  8:45  am] 
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ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  31  and  42 

[FAC  90-13;  FAR  Cases  91-37  and  91-77; 
Item  VII] 

RIN  9000-AE67 

Federal  Acquisition  Regulation; 
Independent  Research  and 
Development  and  Bid  and  Proposal 
Costs 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  revisions  of  the  cost  principle 
at  FAR  31.205-18,  Independent  research 
and  development  and  bid  and  proposal 
costs,  to  implement  section  824  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1991  (Pub.  L.  101-510)  and 
section  802  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992 
and  1993  (Pub.  L.  102-190). 

EFFECTIVE  DATE:  September  24, 1992, 
except  31.205— 18(c)(l)(i),  which  was 
effective  November  5, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  Olson  at  (202)  501-3221  in 


reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-13,  FAR  cases  91-37 
and  91-77. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  August  15, 1991,  a  proposed  rule  to 
implement  statutory  thresholds  set  forth 
in  section  824  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
(Pub.  L.  101-510)  was  published  in  the 
Federal  Register  (58  FR  40714).  As  a 
result  of  public  comments  on  the 
proposed  rule  and  subsequent 
legislation  affecting  the  treatment  of 
IR&D/B&P  costs,  the  rule’s 
unallowability  provision  at  FAR  31.205- 
18(c)(l)(iv)  and  the  minor  changes  to 
subpart  42.10  are  withdrawn.  The  rule  is 
being  finalized  by  amending  the 
thresholds  in  FAR  31.205-18(c)(l),  which 
addresses  the  negotiation  of  mandatory 
advance  agreements  on  allowable 
independent  research  and  development/ 
bid  and  proposal  (IR&D/B&P)  costs.  The 
thresholds  in  FAR  31-205— 18(c)(l)(i)(A) 
and  in  31.205— 18(c)(l)(i)(E)  are  increased 
from  $5,400,000  to  $7,000,000.  In  addition, 
the  thresholds  in  FAR  31.205- 
18(c)(l)(i)(B)  are  increased  from  $675,000 
to  $700,000.  These  threshold  changes  are 
effective  November  5, 1990,  until 
contractor’s  fiscal  years  beginning  on  or 
after  October  1, 1992,  after  which  time 
the  requirement  for  negotiation  of 
advance  agreements  will  no  longer  exist. 
Elimination  of  the  requirement  for 
negotiation  of  advance  agreements  is  a 
result  of  section  802  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Years  1992  and  1993  (Pub.  L.  102-190). 
The  rule  is  also  being  finalized  by 
amending  FAR  31.205-18(c)  to  eliminate 
the  formula  method  for  establishing 
IR&D/B&P  ceilings  for  companies  not 
required  to  negotiate  advance 
agreements.  Added  language  provides 
that  IR&D/B&P  costs  for  such  companies 
are  allowable  to  the  extent  that  they  are 
allocable  and  reasonable. 

On  April  3, 1992,  a  proposed  rule  to 
implement  section  802  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Years  1992  and  1993  (Pub.  L.  102-190) 
was  published  in  the  Federal  Register 
(57  FR  11550).  This  Act  made  significant 
changes  in  the  treatment  of  IR&D/B&P 
costs  and  eliminated  most  of  the 
detailed  administrative  procedures  that 
are  currently  in  place  to  control  the 
amount  of  IR&D/B&P  reimbursements  to 
contractors.  As  a  result  of  public 
comments  received  in  response  to  this 
proposed  rule,  several  changes  have 
been  made  in  the  final  rule.  Several 
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changes  were  made  in  the  definitions  in 
FAR  31.205-18(a),  including  revising  the 
definition  of  “covered  segment"  to 
exclude  non-covered  segments  from  the 
requirements  to  provide  Financial  and 
technical  information  to  support  IR&D  / 
B&P  costs  as  set  forth  in  FAR  31.205- 
18{c)(2)(ii);  deleting  the  word  “covered" 
in  referring  to  contractor  segments  in  the 
definition  of  “major  contractor";  and 
clarifying  the  definitions  of  “bid  and 
proposal  (B&P)  costs”  and  “independent 
research  and  development  (IR&D)."  The 
introductory  sentence  in  FAR  31.205- 
18(c)(2)  has  been  revised  to  provide 
civilian  agencies  the  latitude  to 
establish  IR&D/B&P  reimbursement 
procedures  more  suited  to  the 
contracting  environment  of  civilian 
agencies  without  the  burden  of 
obtaining  a  FAR  deviation  to  do  so. 
Absent  a  legislative  basis  for  the  75 
percent  limitation  of  payment  for 
contractor  failure  to  submit  financial 
and  technical  information  to  support 
their  IR&D/B&P  costs,  as  published  in 
the  proposed  rule,  the  last  two  sentences 
of  FAR  31.205— 18(c)(2)(ii)  have  been 
deleted.  In  FAR  31.205-18(e),  the  term 
“arrangement"  has  been  substituted  for 
the  term  "agreement"  wherever  it 
appeared  in  the  proposed  rule  to  avoid 
confusion  with  the  meaning  of 
“cooperative  agreement"  as  it  is  used  in 
the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977  (Pub.  L.  95-224). 
The  specific  statutory  authority  for  the 
Defense  Advanced  Research  Projects 
Agency  has  been  added. 

For  purposes  of  implementing  FAR 
31.205— 18(c)(2)(i)(C)(2),  the  following 
rates  of  inflation  (price  escalation 
indices  for  Research,  Development,  Test 
&  Evaluation  (RDT&E)  account,  Total 
Obligation  Authority  (TOA)),  issued  by 
the  Department  of  Defense  Comptroller 
on  January  8, 1992,  shall  be  used  for 
forward  pricing  agreements  and  final 
indirect  cost  determinations  effective 
October  1, 1992.  These  rates  of  inflation 
shall  remain  in  effect  until  superseded 
by  the  next  publication,  which  is 
anticipated  in  January  1993.  For  fiscal 
years  beyond  1997,  use  3.2  percent. 


B.  Regulatory  Flexibility  Act 

The  final  rule  will  have  a  significant 
favorable  economic  impact  on  a 


substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  changes  eliminate  the 
formula  method  currently  prescribed  by 
the  FAR  which  limits  the  total  amount  of 
allowable  IR&D/B&P  costs  for  smaller 
companies.  Under  the  final  rule,  IR&D / 
B&P  costs  incurred  by  non-major 
contractors  will  be  fully  allowable  on 
contracts  to  the  extent  that  they  are 
allocable  and  reasonable.  A  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
has  been  performed.  A  copy  of  the  FRFA 
has  been  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  analysis 
may  be  obtained  from  Mr.  Jeremy  Olson 
(202)  501-3221.  No  public  comments 
addressing  the  Regulatory  Flexibility 
statement,  published  with  the  proposed 
rules  in  the  Federal  Register  on  August 
15, 1991  (56  FR  40714),  and  on  April  3, 
1992  (57  FR  11550),  were  received. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  31  and 
42 

Government  procurement. 

Dated  September  17, 1992. 

Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  parts  31  and  42  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  31  and  42  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  31.205-18  is  revised  to  read 
as  follows: 

31.205-18  Independent  research  and 
development  and  bid  and  proposal  costs. 

(a)  Definitions.  Applied  research,  as 
used  in  this  subsection,  means  that 
effort  which  (1)  normally  follows  basic 
research,  but  may  not  be  severable  from 
the  related  basic  research,  (2)  attempts 
to  determine  and  exploit  the  potential  of 
scientific  discoveries  or  improvements 
in  technology,  materials,  processes, 
methods,  devices,  or  techniques,  and  (3) 
attempts  to  advance  the  state  of  the  art. 


Applied  research  does  not  include 
efforts  whose  principal  aim  is  design, 
development,  or  test  of  specific  items  or 
services  to  be  considered  for  sale;  these 
efforts  are  within  the  definition  of  the 
term  development,  defined  in  this 
subsection. 

Basic  research,  as  used  in  this 
subsection,  means  that  research  which 
is  directed  toward  increase  of 
knowledge  in  science.  The  primary  aim 
of  basic  research  is  a  fuller  knowledge 
or  understanding  of  the  subject  under 
study,  rather  than  any  practical 
application  thereof. 

Bid  and  proposal  (BSrP)  costs,  as  used 
in  this  subsection,  means  the  costs 
incurred  in  preparing,  submitting,  and 
supporting  bids  and  proposals  (whether 
or  not  solicited)  on  potential 
Government  or  non-Government 
contracts.  The  term  does  not  include  the 
costs  of  effort  sponsored  by  a  grant  or 
cooperative  agreement,  or  required  in 
the  performance  of  a  contract. 

Company,  as  used  in  this  subsection, 
means  all  divisions,  subsidiaries,  and 
affiliates  of  the  contractor  under 
common  control. 

Contractor,  as  used  in  paragraph  (c)(2) 
of  this  subsection,  includes  all  divisions, 
subsidiaries,  and  affiliates  under 
common  control. 

Covered  contract,  as  used  in 
paragraph  (c)(2)  of  this  subsection, 
means  a  prime  contract  entered  into  by 
a  Government  agency  for  an  amount 
more  than  $100,000,  except  for  a  fixed- 
price  contract  without  cost  incentives.  It 
also  includes  a  subcontract  for  an 
amount  more  than  $100,000,  except  for  a 
fixed-price  subcontract  without  cost 
incentives  under  such  a  prime  contract 

Covered  segment,  as  used  in 
paragraph  (c)(2)  of  this  subsection, 
means  a  product  division  of  the 
contractor  that  allocated  more  than 
$1,000,000  in  IR&D/B&P  costs  to  covered 
contracts  during  the  preceding  fiscal 
year.  In  the  case  of  a  contractor  that  has 
no  product  divisions,  such  term  means 
that  contractor  as  a  whole.  A  product 
division  of  the  contractor  that  allocated  . 
less  than  $1,000,000  in  IR&D/B&P  costs 
to  covered  contracts  during  the 
preceding  fiscal  year  shall  not  be 
subject  to  the  limitation  for  major 
contractors  set  forth  in  31.205-18(c)(2)(i) 
and  (c)(ii). 

Development,  as  used  in  this 
subsection,  means  the  systematic  use. 
under  whatever  name,  of  scientific  and 
technical  knowledge  in  the  design, 
development,  test,  or  evaluation  of  a 
potential  new  product  or  service  (or  of 
an  improvement  in  an  existing  product 
or  service)  for  the  purpose  of  meeting 
specific  performance  requirements  or 
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objectives.  Development  includes  the 
functions  of  design  engineering, 
prototyping,  and  engineering  testing. 
Development  excludes:  (1) 

Subcontracted  technical  effort  which  is 
for  the  sole  purpose  of  developing  an 
additional  source  for  an  existing 
product,  or  (2)  development  effort  for 
manufacturing  or  production  materials, 
systems,  processes,  methods,  equipment, 
tools,  and  techniques  not  intended  for 
sale. 

Independent  research  and 
development  (IR&D).  as  used  in  this 
subsection,  means  a  contractor’s  IR&D 
cost  that  consists  of  projects  falling 
within  the  four  following  areas:  (1)  Basis 
research,  (2)  applied  research,  (3) 
development,  and  (4)  systems  and  other 
concept  formulation  studies.  The  term 
does  not  include  the  costs  of  effort 
sponsored  by  a  grant  or  required  in  the 
performance  of  a  contract.  IR&D  effort 
shall  not  include  technical  effort 
expended  in  developing  and  preparing 
technical  data  specifically  to  support 
submitting  a  bid  or  proposal. 

Major  contractor,  as  used  in 
paragraph  (c)(2)  of  this  subsection, 
means  any  contractor  whose  covered 
segments  allocated  to  covered  contracts 
a  total  of  more  than  $10,000,000  in  IR&D / 
B&P  costs  in  the  preceding  fiscal  year. 
For  purposes  of  calculating  the  dollar 
threshold  amounts  to  determine  whether 
a  contractor  meets  the  definition  of 
"major  contractor,”  contractor  segments 
allocating  less  than  $1,000,000  of  IR&D/ 
B&P  costs  to  covered  contracts  in  the 
preceding  year  shall  not  be  included. 

Systems  and  other  concept 
formulation  studies,  as  used  in  this 
subsection,  means  analyses  and  study 
efforts  either  related  to  specific  IR&D 
efforts  or  directed  toward  identifying 
desirable  new  systems,  equipment  or 
components,  or  modifications  and 
improvements  to  existing  systems, 
equipment,  or  components. 

(b)  Composition  and  allocation  of 
costs.  The  requirements  of  48  CFR 
9904.420.  Accounting  for  independent 
research  and  development  costs  and  bid 
and  proposal  costs,  are  incorporated  in 
their  entirety  and  shall  apply  as  - 
follows — 

(1)  Fu/Iy-CAS-covered  contracts. 
Contracts  that  are  fully-CAS-covered 
shall  be  subject  to  all  requirements  of  48 
CFR  9904.420. 

(2)  Modified  CAS-covered  and  non- 
CAS-covered  contracts.  Contracts  that 
are  not  CAS-covered  or  that  contain 
terms  or  conditions  requiring  modified 
CAS  coverage  shall  be  subject  to  all 
requirements  of  48  CFR  9904,420  except 
48  CFR  9904.420- 50(e)(2)  and  48  CFR 
9904.420-50(f)(2),  which  are  not  then 
applicable.  However,  non- CAS-covered 


or  modified  CAS-covered  contracts 
awarded  at  a  time  the  contractor  has 
CAS-covered  contracts  requiring 
compliance  with  48  CFR  9904.420,  shall 
be  subject  to  all  the  requirements  of  48 
CFR  9904.420.  When  the  requirements  of 
48  CFR  9904.420-50(e)(2)  and  48  CFR 
9904.420-50(0(2)  are  not  applicable,  the 
following  apply: 

(i)  IR&D  and  B&P  costs  shall  be 
allocated  to  final  cost  objectives  on  the 
same  basis  of  allocation  used  for  the 
G&A  expense  grouping  of  the  profit 
center  (see  31.001)  in  which  the  costs  are 
incurred.  However,  when  IR&D  and  B&P 
costs  clearly  benefit  other  profit  centers 
or  benefit  the  entire  company,  those 
costs  shall  be  allocated  through  the 
G&A  of  the  other  profit  centers  or 
through  the  corporate  G&A,  as 
appropriate. 

(ii)  If  allocations  of  IR&D  or  B&P 
through  the  G&A  base  do  not  provide 
equitable  cost  allocation,  the  contracting 
officer  may  approve  use  of  a  different 
base. 

(c)  Allowability.  (1)  This 
subparagraph  (c)(1)  implements  section 
824  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
(Pub.  L.  101-510).  Except  as  provided  in 
paragraphs  (c)(2),  (d),  and  (e)  of  this 
subsection,  or  as  provided  in  agency 
regulations,  costs  for  IR&D  and  B&P  are 
allowable  only  in  accordance  with  the 
following. 

(i)  Companies  required  to  negotiate 
advance  agreements.  (A)  Any  company 
that  received  payments  for  IR&D  and 
B&P  costs  in  a  fiscal  year,  either  as  a 
prime  contractor  or  subcontractor, 
exceeding  $7,000,000  from  Government 
agencies,  is  required  to  negotiate  with 
the  Government  an  advance  agreement 
which  establishes  a  ceiling  for 
allowability  of  ER&D  and  B&P  costs  for 
the  following  fiscal  year.  This  agreement 
is  binding  on  all  Government  agencies, 
unless  prohibited  by  statute.  The 
requirements  of  section  203  of  Public 
Law  91-441  necessitate  that  the 
Department  of  Defense  (DOD)  be  the 
lead  negotiating  agency  when  the 
contractor  has  received  more  than 
$7,000,000  in  payments  for  IR&D  and 
B&P  from  DOD.  Computation  of  IR&D 
and  B&P  costs  to  determine  whether  the 
threshold  criterion  was  reached  shall 
include  only  recoverable  IR&D  and  B&P 
costs  allocated  during  the  company’s 
previous  fiscal  year  to  prime  contracts 
and  subcontracts  for  which  the 
submission  and  certification  of  cost  or 
pricing  data  were  required.  (See  also 
paragraph  (b)  of  this  subsection  and 
15.804.)  The  computation  shall  include 
full  burdening  pursuant  to  48  CFR 
9904.420.  . 


(B)  When  a  company  meets  the 
criterion  in  (c)(l)(i)(A)  of  this  subsection, 
required  advance  agreements  may  be 
negotiated  at  the  corporate  level  and/or 
with  those  profit  centers  that  contract 
directly  with  the  Government  and  that 
in  the  preceding  year  allocated 
recoverable  IR&D  and  B&P  costs 
exceeding  $700,000,  including  burdening, 
to  contracts  and  subcontracts  for  which 
the  submission  and  certification  of  cost 
or  pricing  data  were  required  (see  also 
paragraph  (b)  of  this  subsection  and 
15.804).  When  ceilings  are  negotiated  for 
separate  profit  centers  of  the  company, 
the  allowability  of  IR&D  and  B&P  costs 
for  any  center  that  in  its  previous  fiscal 
year  did  not  reach  the  $700,000  threshold 
may  be  determined  in  accordance  with 
paragraph  (c)(l)(ii)  of  this  subsection. 

(C)  Ceilings  are  the  maximum  dollar 
amounts  of  total  IR&D  and  B&P  costs 
that  wjll  be  allowable  for  allocation 
over  the  appropriate  base  for  that  part 
of  the  company’s  operation  covered  by 
an  advance  agreement. 

(D)  No  IR&D  and  B&P  cost  shall  be 
allowable  if  a  company  fails  to  initiate 
negotiation  of  a  required  advance 
agreement  before  the  end  of  the  fiscal 
year  for  which  the  agreement  is 
required. 

(E)  When  negotiations  are  held  with  a 
company  meeting  the  $7,000,000 
criterion  or  with  separate  profit  centers 
(when  negotiations  are  held  at  that  level 
under  (c)(l)(i)(B)  of  this  subsection),  and 
if  no  advance  agreement  is  reached, 
payment  for  IR&D  and  B&P  costs  shall 
be  reduced  below  that  which  the 
company  or  profit  center  would  have 
otherwise  received.  The  amount  of  such 
reduced  payment  shall  not  exceed  75 
percent  of  the  amount  which,  in  the 
opinion  of  the  contracting  officer,  the 
company  or  profit  center  would  be 
entitled  to  receive  under  an  advance 
agreement.  Written  notification  of  the 
contracting  officer’s  determination  of  a 
reduced  amount  shall  be  provided  the 
contractor.  In  the  event  that  an  advance 
agreement  is  not  reached  before  the  end 
of  the  contractor’s  fiscal  year  for  which 
the  agreement  is  to  apply,  negotiations 
shall  immediately  be  terminated,  and 
the  contracting  officer  shall  furnish  a 
determination  of  the  reduced  amount. 

(F)  Contractors  may  appeal  decisions 
of  the  contracting  officer  to  reduce 
payment.  The  appeal  shall  be  filed  with 
the  contracting  officer  within  30  days  of 
receipt  of  the  contracting  officer’s 
determination.  (See  also  subpart  42.10.) 

(ii)  Companies  not  required  to 
negotiate  advance  agreements.  Costs  for 
IR&D  and  B&P  are  allowable  as  indirect 
expenses  on  contracts  to  the  extent  that 
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those  costs  are  allocable  and 
reasonable. 

(2)  This  subparagraph  (c)(2) 
implements  section  802  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Years  1992  and  1993  (Pub.  L  102-190) 
and  is  effective  for  IR&D  and  B&P  costs 
incurred  by  a  contractor  during  fiscal 
years  of  that  contractor  that  begin  on  or 
after  October  1, 1992.  Except  as 
provided  in  paragraph  (d)  of  this 
subsection,  or  as  provided  in  agency 
regulations,  costs  for  IR&D  and  B&P  are 
allowable  as  indirect  expenses  on 
contracts  to  the  extent  that  those  costs 
are  allocable  and  reasonable.  The 
following  limitations  apply  to  major 
contractors — 

(1)  For  the  first  three  contractor  fiscal 
years  beginning  on  or  after  October  1, 
1992,  the  total  maximum  allowable 
amount  of  IR&D/B&P  costs  shall  not 
exceed  the  sum  of: 

(A)  The  total  amount  of  allowable 
IR&D/B&P  costs  in  the  preceding  fiscal 
year  [i.e.,  the  lower  of  the  previous 
year’s  ceiling  or  actual  costs  incurred): 
plus 

(B)  Five  percent  of  the  amount  in 

(c)(2)(i)(A)  of  this  subsection;  plus 

(C)  If  the  total  amount  of  IR&D/B&P 
costs  for  a  fiscal  year  is  greater  than  the 
total  amount  of  IR&D/B&P  costs  for  the 
preceding  fiscal  year,  the  amount  that  is 
determined  by  multiplying  the  amount  in 
(c)(2)(i)(A)  of  this  subsection  by  the 
lesser  of — 

(7)  The  percentage  by  which  the  total 
amount  of  IR&D/B&P  costs  for  a  fiscal 
year  exceeds  the  total  amount  of  such 
costs  for  the  preceding  fiscal  year;  or 

(2)  The  percentage  rate  of  inflation 
from  the  end  of  the  preceding  fiscal  year 
to  the  end  of  the  fiscal  year  for  which 
the  amount  of  the  limitation  is  being 
computed.  The  rate  of  inflation  shall  be 
the  price  escalation  index  for  the 
Research,  Development,  Test  & 
Evaluation  (RDT&E)  account  Total 
Obligation  Authority  (TOA)  which  is 
published  annually  (normally  in 
January)  by  the  Department  of  Defense 
Comptroller  and  used  in  preparation  of 
the  annual  submission  of  the  Defense 
budget.  This  rate  will  be  published  in 
the  Federal  Register  on  an  annual  basis. 

(ii)  Major  contractors  shall  submit,  in 
accordance  with  agency  guidance, 
financial  and  technical  information  to 
support  their  IR&D/B&P  costs. 

(iii)  A  waiver  mqy  be  granted,  in 
accordance  with  agency  procedures,  to 
increase  the  amount  prescribed  in 
(c)(2)(i)  of  this  subsection  for  the 
following  special  circumstances: 

(A)  To  ensure  that  the  contractor's 
allowable  IR&D/B&P  costs  are  at  least 
the  same  amount  that  would  have  been 
allowed  under  this  subpart  which  was  in 


effect  prior  to  enactment  of  Public  Law 
102-190;  or 

(B)  When  it  is  in  the  best  interest  of 
the  Government. 

(d)  Deferred  IR&D  and  B&P  costs.  (1) 
IR&D  costs  that  were  incurred  in 
previous  accounting  periods  are 
unallowable,  except  when  a  contractor 
has  developed  a  specific  product  at  its 
own  risk  in  anticipation  of  recovering 
the  development  costs  in  the  sale  price 
of  the  product  provided  that — 

(1)  The  total  amount  of  IR&D  costs 
applicable  to  the  product  can  be 
identified; 

(ii)  The  proration  of  such  costs  to 
sales  of  the  product  is  reasonable; 

(iii)  The  contractor  had  no 
Government  business  during  the  time 
that  the  costs  were  incurred  or  did  not 
allocate  IR&D  costs  to  Government 
contracts  except  to  prorate  the  cost  of 
developing  a  specific  product  to  the 
sales  of  that  product;  and 

(iv)  No  costs  of  current  IR&D 
programs  are  allocated  to  Government 
work  except  to  prorate  the  costs  of 
developing  a  specific  product  to  the  . 
sales  of  that  product. 

(2)  When  deferred  costs  are 
recognized,  the  contract  (except  firm- 
fixed-price  and  fixed-price  with 
economic  price  adjustment)  will  include 
a  specific  provision  setting  forth  the 
amount  of  deferred  IR&D  costs  that  are 
allocable  to  the  contract.  The 
negotiation  memorandum  will  state  the 
circumstances  pertaining  to  the  case  and 
the  reason  for  accepting  the  deferred 
costs. 

(e)  Cooperative  arrangements.  IR&D 
effort  may  be  performed  by  contractors 
working  jointly  with  one  or  more  non- 
Federal  entities  pursuant  to  a 
cooperative  arrangement  (for  example, 
joint  ventures,  limited  partnerships, 
teaming  arrangements,  and 
collaboration  and  consortium 
arrangements).  IR&D  effort  may  also  be 
performed  by  contractors  pursuant  to 
cooperative  research  and  development 
agreements,  or  similar  arrangements, 
entered  into  under  (1)  section  12  of  the 
Stevenson-Wydler  Technology  Transfer 
Act  of  1980  (15  U.S.C.  3710(a));  (2) 
sections  203(c)  (5)  and  (6))  of  the 
National  Aeronautics  and  Space  Act  of 
1958,  as  amended  (42  U.S.C.  2473(c)  (5) 
and  (6)),  when  there  is  no  transfer  of 
Federal  appropriated  funds;  (3)  10  U.S.C. 
2371  for  the  Defense  Advanced 
Research  Projects  Agency:  or  (4)  other 
equivalent  authority.  IR&D  costs 
incurred  by  a  contractor  pursuant  to 
these  types  of  cooperative  arrangements 
should  be  considered  as  allowable  IR&D 
costs  if  the  work  performed  would  have 
been  allowed  as  contractor  IR&D  had 
there  been  no  cooperative  arrangement. 


PART  42— CONTRACT 
ADMINISTRATION 

3.  Section  42.1002  is  revised  to  read  as 
follows: 

§42.1002  Applicability. 

The  procedures  in  this  subpart  shall 
be  used  for  negotiating  advance 
agreements  containing  dollar  ceilings  for 
allowability  of  independent  research 
and  development  and  bid  and  proposal 
(IR&D/B&P)  costs  when  these 
agreements  are  required  by  31.205- 
18(c)(1)  until  contractors'  fiscal  years 
beginning  on  or  after  October  1, 1992, 
after  which  there  is  no  requirement  for 
advance  agreement  negotiations  and 
formal  IR&D  technical  reviews  and 
evaluations. 

(FR  Doc.  92-23060  Filed  9-23-92:  8:45  am) 

BILLING  CODE  6820-34-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  32  and  52 

[FAC  90-13;  FAR  Case  91-79;  Item  VIII] 

Federal  Acquisition  Regulation; 

Prompt  Payment  for  Fresh  or  Frozen 
Fish 

agencies:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION;  Final  rule. 


summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  FAR 
32.905  and  52.232-25  to  implement 
section  842  of  the  Fiscal  Year  1992 
National  Defense  Authorization  Act 
(Pub.  L.  102-190)  by  requiring  that 
payment  for  fresh  or  frozen  fish  be  made 
within  7  days  after  delivery. 

EFFECTIVE  DATE:  September  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building. 
Washington,  DC  20405  (202)  501-4755, 
Please  cite  FAC  90-13,  FAR  Case  91-79. 

SUPPLEMENTARY  INFORMATION: 
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A.  Background 

Section  842  of  the  Fiscal  Year  1992 
National  Defense  Authorization  Act 
(Public  Law  102-190)  amended  section 
3903(a)(2)  of  title  31,  United  States  Code, 
to  provide  that  the  due  date  for  payment 
of  contracts  for  fresh  or  frozen  fish  (as 
defined  in  section  204(3)  of  the  Fish  and 
Seafood  Promotion  Act  of  1986  (16 
U.S.C.  4003(3))  be  as  close  as  possible 
to,  but  not  later  than,  the  seventh  day 
after  delivery.  This  change  provides  for 
the  prompt  payment  of  fresh  and  frozen 
fish  on  the  same  terms  applicable  to 
meat  or  meat  food  products. 

FAR  32.905(d)  is  amended  to 
incorporate  this  provision  in  a  new 
subparagraph  (d)(2)  and  to  renumber  the 
existing  subparagraphs  (d)(2)  and  (d)(3) 
as  (d)(3)  and  (d)(4),  respectively.  In 
addition,  in  determination  of  any 
interest  penalty  for  late  payment  of 
contracts  for  fish,  the  period  taken  to 
notify  the  contractor  of  defects  in 
invoices  submitted  to  the  Government, 
as  addressed  in  32.905(e),  may  not 
exceed  three  days.  Similar  changes  have 
been  made  in  the  clause  at  52.232-25, 
Prompt  Payment. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  The  case 
provides  for  the  prompt  payment  of 
fresh  and  frozen  fish  to  be  on  the  same 
terms  applicable  to  meat  or  meat  food 
products  [i.e.,  as  close  as  possible  to,  but 
not  later  than,  the  seventh  day  after 
delivery).  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  However, 
comments  from  small  entities 
concerning  the  affected  subpart  will  be 
considered  in  accordance  with  5  U.S.C. 
610.  Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C.  601,  et  seq. 
(FAC  90-13,  FAR  case  91-79),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 


List  of  Subjects  in  48  CFR  Parts  32  and 
52 

Government  procurement. 

Dated:  September  17, 1992. 

Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  parts  32  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  32  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  32— CONTRACT  FINANCING 

2.  Section  32.905  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d),  redesignating  paragraphs 
(d)(2)  and  (d)(3)  as  (d)(3)  and  (d)(4)  and 
adding  a  new  paragraph  (d)(2),  and 
revising  the  second  sentence  in  the 
introductory  text  of  paragraph  (e)  to 
read  as  follows: 

32.905  Invoice  payments. 
***** 

(d)  The  payment  terms  on  contracts 
for  meat,  meat  food  products,  or  fish: 
contracts  for  perishable  agricultural 
commodities,  and  contracts  for  dairy 
products,  edible  fats  or  oils,  and  food 
products  prepared  from  edible  fats  or 
oils  are  as  follows: 
***** 

(2)  The  due  date  on  contractor 
invoices  for  fresh  or  frozen  fish,  as 
defined  in  section  204(3)  of  the  Fish  and 
Seafood  Protection  Act  of  1986  (16 
U.S.C.  4003(3)),  will  be  as  close  as 
possible  to,  but  not  later  than,  the 
seventh  day  after  product  delivery. 
***** 

(e)  *  *  *  If  the  invoice  does  not 
comply  with  these  requirements,  then 
the  contractor  must  be  notified  of  the 
defect  within  7  days  (3  days  on 
contracts  for  meat,  meat  food  products, 
or  fish,  and  5  days  on  contracts  for 
perishable  agricultural  commodities, 
dairy  products,  edible  fats  or  oils,  and 
food  products  prepared  from  edible  fats 
or  oils)  after  receipt  of  the  invoice  at  the 
designated  billing  office.  *  *  * 
***** 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  52.232-25  is  amended  by 
removing  in  the  clause  heading  the  date 


“(APR  1989)"  and  inserting  “(SEP  1992)” 
in  its  place:  revising  the  introductory- 
text  of  paragraph  (a)(3):  redesignating 
paragraphs  (a)(3)(ii),  (a)(3)(iii),  and 
(a)(3)(iv)  as  (a)(3)(iii),  (a)(3)(iv),  (a)(3)(v) 
and  adding  a  new  paragraph  (a)(3)(ii), 
and  revising  the  fourth  sentence  in  the 
introductory  text  of  paragraph  (a)(4)  and 
paragraph  (a)(6)(ii)(A)  to  read  as 
follows: 

52.232-25  Prompt  payment 
***** 

(a)  *  *  * 

(3)  The  due  date  on  contracts  for 
meat,  meat  food  products,  or  fish: 
contracts  for  perishable  agricultural 
commodities,  contracts  for  dairy 
products,  edible  fats  or  oils,  and  food 
products  prepared  from  edible  fats  or 
oils,  and  contracts  not  requiring  the 
submission  of  an  invoice  shall  be  as 
follows: 

***** 

(ii)  The  due  date  for  fresh  or  frozen 
fish,  as  defined  in  section  204(3)  of  the 
Fish  and  Seafood  Promotion  Act  of  1986 
(16  U.S.C.  4003(3)),  will  be  as  close  as 
possible  to,  but  not  later  than,  the 
seventh  day  after  product  delivery. 

(iii)  *  *  * 

(iv)  *  *  * 

(v)  *  *  * 

(4)  *  *  *  If  the  invoice  does  not 
comply  with  these  requirements,  then 
the  Contractor  will  be  notified  of  the 
defect  within  7  days  after  receipt  of  the 
invoice  at  the  designated  billing  office  (3 
days  for  meat,  meat  food  products,  or 
fish,  and  5  days  for  perishable 
agricultural  commodities,  edible  fats  or 
oils,  and  food  products  prepared  from 
edible  fats  or  oils).  *  *  * 


(6)  *  *  * 

(ii)  *  *  * 

(A)  The  period  taken  to  notify  the 
Contractor  of  defects  in  invoices 
submitted  to  the  Government  but  this 
may  not  exceed  7  days  (3  days  for  meat 
meat  food  products,  or  fish,  and  5  days 
for  perishable  agricultural  commodities, 
dairy  products,  edible  fats  or  oils,  and 
food  products  prepared  from  edible  fats 
or  oils). 

***** 

(FR  Doc.  92-23061  Filed  9-23-92;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 
RIN  9000-AE76 

(FAC  90-13;  FAR  Case  91-16;  Item  IX] 

Federal  Acquisition  Regulation; 
Disclosure  Requirement  Relating  to 
Subcontractors 

AGENCIES:  Department  of  Defense 
(DOD),  Genera!  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  finalize  an  interim  rule  which 
added  paragraph  (b)  to  the  clause  at 
52.209-6,  Protecting  the  Government’s 
Interest  when  Subcontracting  with 
Contractors  Debarred,  Suspended,  or 
Proposed  for  Debarment.  The  change 
required  prime  contractors  to  require 
each  first-tier  subcontractor  to  disclose 
to  the  prime  contractor,  prior  to  award 
of  a  subcontract  in  an  amount  in  excess 
of  the  small  purchase  limitation  in  FAR 
13.000,  whether,  as  of  the  time  of  award 
of  the  subcontract,  the  subcontractor 
has  been  debarred,  suspended,  or 
proposed  for  debarment  by  the  Federal 
Government.  This  interim  rule  is  hereby 
adopted  as  a  final  rule  with  one  minor 
change  to  paragraph  (a)  of  FAR  52.209-6. 
The  interim  rule  was  issued  in  FAC  90-5 
and  published  in  the  Federal  Register  on 
June  25, 1991  (56  FR  29124). 


EFFECTIVE  DATE:  November  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  Loeb  at  (202)  501-4547  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501^755. 
Please  cite  FAC  90-13,  FAR  case  91-16. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  813  of  the  Fiscal  Year  1991 
Defense  Authorization  Act  (Pub.  L.  101- 
510)  required  the  Department  of  Defense 
to  prescribe  rules  to  require  each  prime 
contractor  to  require  each  subcontractor 
to  whom  it  awards  a  contract  to  disclose 
to  the  contractor  whether  the 
subcontractor  is,  as  of  the  date  of 
subcontract  award,  debarred  or 
suspended  by  the  Federal  Government 
from  Government  contracting  or 
subcontracting.  The  change  was  issued 
as  an  interim  rule  because  the  statutory 
requirement  was  effective  upon  signing 
of  the  Defense  Authorization  Act  on 
November  5, 1990.  The  change  is  being 
applied  Govemmentwide  in  an  attempt 
to  keep  debarment  and  suspension  rules 
and  procedures  uniform  to  the  extent 
practicable. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  it 
merely  requires  prime  contractors  to 
obtain  from  subcontractors  a  disclosure 
as  to  whether  or  not  they  are,  or  are 
proposed  for,  suspension  or  debarment. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  52 
Government  procurement. 

Dated:  September  17, 1992. 

Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Interim  Rule  Adopted  as  Final  Rule 
With  One  Change 

Accordingly,  the  interim  rule 
amending  48  CFR  part  52,  which  was 
published  on  June  25, 1991,  at  56  FR 
29124,  is  adopted  as  final  with  one 
change. 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1.  The  authority  citation  for  48  CFR 
part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

52.209-6  [Amended] 

2.  Section  52.209-6  is  amended  in  the 
clause  title  by  removing  the  date  "(JUN 

1991) "  and  inserting  in  its  place  "(NOV 

1992) ”;  and  in  the  second  sentence  of 
paragraph  (a)  by  removing  the  words 
“has  been"  and  inserting  in  their  place 
“is". 

***** 

[FR  Doc.  92-23062  Filed  9-23-92;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  205 

RIN  Number— 1510-AA19 

Rules  and  Procedures  for  Funds 
Transfers 

agency:  Treasury,  Fiscal,  Financial 
Management  Service. 
action:  Final  rule. 

summary:  The  Financial  Management 
Service  issues  this  final  rule  for  a 
regulation  to  implement  the  Cash 
Management  Improvement  Act  of  1990 
(CMIA).  CMIA  and  this  regulation 
impose  requirements  for  the  timely 
transfer  of  funds  between  a  Federal 
agency  and  a  State,  and  for  the 
exchange  of  interest  where  transfers  are 
not  made  in  a  timely  fashion.  The 
rulemaking  is  designed  to  encourage  the 
development  of  efficient  cash 
management  systems  and  to  ensure 
efficiency,  effectiveness,  and  equity  in 
the  transfer  of  funds  between  the 
Federal  Government  and  the  States  and 
Territories. 

EFFECTIVE  DATE:  October  24, 1992. 
addresses:  Financial  Management 
Service,  CMIA  Program  Manager,  Room 
521C,  401 14th  Street  SW.,  Washington, 
DC  20227. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Galligan,  (Program  Manager),  (202) 
874-6935 

Gary  Grippo,  (Program  Specialist),  (202) 
874-6955 

Christopher  Kubeluis,  (Program 
»  Specialist),  (202)  874-6873 
Steven  D.  Laughton,  (Principal 
Attorney),  (202)  874-6680 
Randall  S.  Lewis,  (Principal  Attornev), 
(202)  874-6680. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  regulation  is  authorized  by  the 
Cash  Management  Improvement  Act  of 
1990,  Public  Law  101-453,  October  24, 
1990,  (CMIA),  the  substantive  provisions 
of  which  are  codified  at  31  U.S.C.  3335 
and  6503;  and  by  5  U.S.C.  301  and  31 
U.S.C.  321.  CMIA  centralizes  authority 
for  management  of  funds  disbursement 
with  the  Secretary  of  the  Treasury 
(Secretary).  The  Secretary  has  delegated 
to  the  Financial  Management  Service 
(FMS),  an  agency  within  the  Department 
of  the  Treasury,  the  Secretary's 
responsibilities  under  CMIA  Unless 
otherwise  specified.  The  purpose  of 
CMIA  and  this  regulation  is  to  ensure 
greater  efficiency,  effectiveness,  and 
equity  in  the  exchange  of  funds  between 


the  Federal  Government  and  the  States. 
CMIA  requires  the  Secretary  to  regulate 
and  enforce  timely  disbursement  by 
Federal  agencies,  to  negotiate  and 
monitor  agreements  with  the  States  to 
achieve  the  efficient  transfer  of  funds, 
and  to  prescribe  regulations  governing 
the  transfer  of  funds  for  program 
purposes. 

Prior  to  passage  of  CMLA,  the  primary 
law  that  addressed  the  timing  of  Federal 
funds  transfers  to  States  was  the 
Intergovernmental  Cooperation  Act,  31 
U.S.C.  6503.  This  law  allowed  a  State  to 
retain  for  its  own  purposes  any  interest 
earned  on  Federal  funds  transferred  to  a 
State  "pending  its  disbursement  for 
program  purposes." 

Since  passage  of  that  law  in  1968, 
Federal  agencies  had  expressed 
concerns  that  States  were  drawing 
down  Federal  funds  well  in  advance  of 
the  time  those  funds  were  needed  by 
States  to  redeem  checks.  Premature 
drawdowns  cause  the  Federal 
Government  to  lose  interest  earnings. 

Conversely,  States  had  expressed 
concerns  about  having  to  pay  out  their 
own  funds  in  advance  of  receiving  funds 
from  the  Federal  Government.  This 
practice  causes  States  to  lose  interest 
earnings  on  their  own  funds  until  they 
are  reimbursed  by  the  Federal 
Government.  Congress  enacted  CMIA  to 
resolve  these  issues. 

Following  passage  of  CMIA,  the  FMS 
met  individually  with  each  State  and  the 
largest  Federal  agencies,  and 
disseminated  a  pre-clearance  draft 
regulation  on  July  22, 1991.  Over  half  of 
the  States  responded  with  comments,  as 
did  the  National  Association  of  State 
Auditors,  Comptrollers,  and  Treasurers, 
Federal  agencies,  and  the  Federal 
Reserve.  Following  changes  made  in 
response  to  the  comments  on  the  July  22, 
1991,  draft,  and  further  discussion  with 
States,  Federal  agencies,  and  other 
interested  parties,  the  FMS  issued  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  March  23, 1992,  Federal  Register 
(57  FR  10101-10118). 

Comments  on  the  Proposed  Rule 

The  FMS  received  comments  on  the 
March  23, 1992,  Proposed  Rule  from 
more  than  100  organizations,  including 
State  budget  and  treasurers’  offices, 
State  agencies,  Federal  agencies, 
interest  groups,  universities,  and  non¬ 
profit  organizations.  Individual 
comments  numbered  over  1,000. 
Following  is  a  discussion  of  the 
significant  and  most  heavily  commented 
upon  issues: 

Effective  date  extension:  Twenty-nine 
commenters  requested  a  delay  of  the 
effective  date  on  which  interest  would 
start  to  accrue.  CMIA  speaks  plainly 


when  interest  starts  accruing,  October 
24, 1992.  The  FMS  has  no  authority  to 
delay  administratively  the  onset  date  of 
interest  accrual.  Accordingly,  interest 
will  begin  accruing  on  October  24, 1992. 

Onset  Period:  NPRM  §  205.6(h) 

Interim  Agreements  [Final  Rule  §  205.5 
Onset  Period).  Thirty-three  comments 
were  submitted  addressing  the  interim 
agreement.  Several  commenters 
indicated  that  the  full  scope  of  the 
interim  agreement  is  unclear,  and  that 
the  ramifications  of  entering  into  an 
interim  agreement  are  unclear.  About 
half  of  the  commenters  stated  that  the 
interim  agreement  does  not  appear  to  be 
substantively  different  from  a  standard 
agreement  and/or  that  entering  into  an 
interim  and  standard  agreement  in  less 
than  a  year  would  create  an 
unnecessary  duplication  of  effort  and 
burden  for  the  States,  as  well  as  the 
Federal  Government.  Five  commenters 
stated  that  entering  into  an  interim 
agreement  is  not  feasible.  More 
specifically,  the  commenters  said  that  if 
a  State  does  not  have  the  ability  to 
implement  the  necessary  procedures  to 
enter  into  a  standard  agreement  (such  as 
developing  clearance  patterns, 
calculating  interest  and  training 
employees)  by  October  24, 1992,  then  it 
would  not  have  the  ability  to  enter  into 
an  interim  agreement  by  such  date. 

The  FMS  agrees  with  these  comments. 
The  Final  Rule  contains  a  new  section, 

§  205.5  Onset  Period,  that  applies  to  any 
State  that  chooses  not  to  enter  into  a 
Treasury-State  Agreement  covering  the 
Onset  Period,  which  is  from  October  24, 
1992,  until  the  later  of  June  30, 1993,  or 
the  end  of  a  State’s  1993  fiscal  year. 
Under  the  provisions  of  this  section, 
States  are  not  required  to  enter  into  a 
Treasury-State  Agreement  by  October 
24, 1992.  For  all  States  that  do  not  enter 
into  a  Treasury-State  Agreement,  the 
following  applies:  Interest  liabilities  will 
be  imputed  to  the  Onset  Period  based  on 
fiscal  year  1994  interest  calculations,  as 
well  as  any  available  data  from  the 
Onset  Period;  a  State  will  have  until 
June  30. 1993,  or  the  end  of  its  1993  fiscal 
year,  whichever  is  later,  to  prepare  for 
and  finalize  a  Treasury-State 
Agreement;  State  and  Federal  agencies 
will  be  allowed  to  continue  with  their 
existing  accounting  and  cash 
management  procedures  during  the 
Onset  Period;  and,  the  first  Annual 
Report  and  corresponding  exchange  of 
interest  will  consist  of  interest  liabilities 
incurred  during  each  State’s  1994  fiscal 
year  and  interest  liabilities  imputed  to 
the  Onset  Period. 

Definition  of  State:  NPRM  §  205.2 
Definitions  [Final  Rule  §  205.3 
Definitions).  Sixty-seven  comments 
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were  received  addressing  the  basis  upon 
which  the  word  "State"  was  defined. 

The  NPRM  proposed  using  the  lists  of 
Dependent  State  Agencies  published  by 
the  United  States  Bureau  of  the  Census 
as  an  initial  baseline.  Ten  commenters 
filed  explicit  disfavor  with  using  the 
Census  lists,  while  several  other 
commenters  stated  that  the  FMS  should 
be  flexible  in  interpreting  or  excluding 
entities  on  the  Census  lists  if  the  policy 
of  using  the  lists  is  to  be  retained.  The 
FMS  has  removed  the  policy  of  using  the 
lists  in  the  Final  Rule  because  of  the 
opposition  expressed  in  the  comments 
and  because  the  lists  are  outdated  or 
incomplete  in  many  instances. 

Suggestions  to  allow  each  State  to 
define  its  agencies  and  instrumentalities 
in  the  Treasury-State  Agreements  were 
received  from  12  commenters.  An 
additional  10  commenters  recommended 
making  the  definition  of  State  dependent 
on  whether  the  State  has  direct  fiscal 
control  over  a  particular  entity,  with 
different  criteria  for  what  constitutes 
fiscal  control  being  offered.  These 
comments  were  not  incorporated 
because  the  concept  of  equity  contained 
in  CMIA  requires  that  all  States  be 
treated  equally.  If  each  State  were 
allowed  to  define  its  agencies  and 
instrumentalities,  or  base  inclusion  on 
the  degree  of  direct  fiscal  control,  there 
would  be  a  significant  variance  as  to 
what  type  of  programs  would  be 
covered  on  a  State-by-State  basis. 

The  NPRM  noted  that  other  options 
for  defining  State  were  under 
consideration,  such  as  basing  the 
definition  on  Generally  Accepted 
Accounting  Principles  (GAAP)  or 
deriving  it  from  Office  of  Management 
and  Budget  (OMB)  Circulars  on  grant 
administration  (i.e.,  A-102  and  A-110). 
Twenty-three  commenters  did  support 
the  option  of  excluding  from  the 
provisions  of  CMIA  all  State  entities 
subject  to  OMB  Circular  A-110,  or 
suggested  that  universities  specifically 
should  be  exempted.  Because  State 
chartered  institutions  of  higher 
education  are  clearly  instrumentalities 
of  States,  it  would  be  inconsistent  with 
CMIA  to  exempt  them  or  to  rely  on  a 
definition  which  would  exclude  them. 
Accordingly,  suggestions  to  exempt 
universities  or  to  exempt  entities 
covered  by  OMB  Circular  A-110  were 
not  incorporated. 

Six  commenters  suggested  using  the 
GAAP  definition  of  the  State  reporting 
entity,  or  the  State’s  most  recent 
Consolidated  Annual  Financial  Report 
(which  is  generally  based  on  GAAP). 
The  Final  Rule  replaces  reliance  on  the 
Census  lists  with  GAAP  principles.  This 
change  has  been  incorporated  because 


GAAP  represents  a  standard  which  is 
recognized  by  States  and  the  Federal 
Government.  It  is  noted  that  as  many 
commenters  as  were  in  favor  of  GAAP 
were  opposed  to  it  because  of  its 
extensive  scope  and  because  it  would 
result  in  inclusion  of  State  chartered 
universities  and  colleges.  Although  it 
would  be  inconsistent  with  CMIA  to 
exempt  institutions  of  higher  education, 
or  to  otherwise  substantially  limit  the 
inclusive  definition  of  State  in  CMIA, 
the  Final  Rule  does  provide  for  a  phase- 
in  of  institutions  of  higher  education. 
Unless  otherwise  specified  in  a 
Treasury-State  Agreement,  the 
provisions  of  Subpart  A  do  not  apply  to 
institutions  of  higher  education  until  the 
start  of  a  State’s  1995  fiscal  year.  This 
deferral  was  included  to  provide  States 
and  institutions  of  higher  education  an 
extended  opportunity  to  resolve  the 
difficulties  created  by  the  autonomous 
nature  of  many  State  chartered  colleges 
and  universities. 

Scope — Programs  for  which  the 
payment  of  interest  is  inconsistent  with 
program  purposes:  NPRM  §  205.10(e) 
Exception  (Final  Rule  §  205.12(d) 
Exception).  CMIA  requires  States  to  pay 
interest  on  Federal  funds  received  in 
advance  of  need  “when  not  inconsistent 
with  program  purposes."  This  exception 
recognizes  that  under  certain  programs 
interest  on  Federal  funds  is  to  be 
applied  to  program  purposes  or  ts  legally 
required  to  be  retained  by  the  State. 

This  exception  applies  solely  to  the 
payment  of  interest  from  States  to  the 
Federal  Government.  Therefore,  a  State 
may  be  excepted  from  paying  interest  to 
the  Federal  Government  under  a  certain 
program,  but  the  program  is  still  subject 
to  all  other  requirements  of  CMIA  and 
this  Final  Rule,  including  the 
requirements  for  coverage  in  the 
Treasury-State  Agreements,  application 
of  a  funding  technique,  and  the  accrual 
and  payment  of  interest  from  the 
Federal  Government  to  a  State. 

Although  States  may  be  excepted  from 
paying  interest  to  the  Federal 
Government  under  these  types  of 
programs,  the  general  principle  that  a 
State  and  a  Federal  agency  must 
minimize  the  time  between  the  transfer 
of  funds  from  the  Treasury  and  the  time 
that  the  State  needs  the  funds  for 
program  purposes  is  still  applicable.  If  a 
State  is  found  to  be  drawing  funds  in 
advance  of  need,  then  the  State  will  be 
considered  in  non-compliance  with  this 
regulation  and/or  a  Treasury-State 
Agreement,  and  the  provisions  of 
§  205.17(k)  may  be  initiated. 

Scope — Catalog  of  Federal  Domestic 
Assistance:  NPRM  §  205.3  Scope  [Final 
Rule  §  205.2  Scope  of  Part].  Several 


commenters  requested  clarification  of 
whether  certain  types  of  programs 
would  be  covered  by  the  regulation, 
such  as  research  and  development 
programs.  To  clarify  any  ambiguity 
regarding  applicability  to  specific  or 
types  of  programs,  an  explicit  statement 
was  added  to  the  Final  Rule  at  §  205.2, 
which  specifies  that  Subparts  A  and  B 
apply  to  Federal  programs  in  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA),  pursuant  to  chapter  61  of  title 
31,  United  States  Code.  Subpart  B, 

§  205.19,  specifies  that  Subpart  B  applies 
to  Federal  programs  in  the  CFDA  that 
are  not  subject  to  Subpart  A.  Chapter  61 
of  title  31  defines  what  is  and  is  not 
considered  Federal  domestic  assistance, 
and  requires  the  Director  of  OMB  to 
catalog  information  on  all  Federal 
domestic  assistance  programs  (i.e.,  it 
establishes  the  Catalog  of  Federal 
Domestic  Assistance).  Generally,  college 
and  university  research  and 
development  programs  are  not 
considered  assistance  and  are  not 
contained  in  the  CFDA,  and  therefore 
are  not  covered  under  Subpart  A  or 
Subpart  B  of  the  Final  Rule. 

Responses  from  several  States 
indicated  that  Federal  agencies 
periodically  issue  grant  awards  which 
do  not  include  a  CFDA  number. 
Respondents  emphasized  the  problems 
created  in  such  situations  given  the  fact 
that  this  rule  relies  on  program  CFDA 
numbers  for  tracking  withdrawals  and 
payments,  and  for  calculating  interest 
accruals. 

The  FMS  agrees  that  CFDA  numbers 
are  key  to  the  provisions  of  this  rule. 

The  FMS  will  seek  to  ensure  that  CFDA 
numbers  and  other  necessary  program 
information  are  provided  to  the  States. 
The  FMS  also  will  seek  to  ensure  that 
States  are  not  penalized  as  a 
consequence  of  a  Federal  agency’s 
failure  to  provide  this  information. 

Scope — programs  below  the 
threshold /non-State  recipients  (NPRM 
Subpart  C):  NPRM  §  §  205.3  Scope  and 
205.31  Purpose  and  Scope  [Final  Rule 
Subpart  Bj.  The  NPRM  provided  that  all 
programs  that  were  below  a  State’s 
dollar  threshold  for  classification  as  a 
major  Federal  assistance  program  or 
were  otherwise  not  covered  in  a 
Treasury-State  Agreement  would  be 
subject  to  NPRM  Subpart  C.  In  the  Final 
Rule,  the  provisions  applying  to  State 
programs  covered  by  NPRM  Subpart  C 
are  contained  at  (new)  31  CFR  Part  205 
Subpart  B. 

NPRM  Subpart  C  also  applied  to 
programs  administered  by  non-State 
recipients  and  non-State  subrecipients. 
In  the  Final  Rule,  Subpart  C  has  been 
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reserved  for  such  programs  pending 
further  consideration. 

In  addition  to  being  reformatted  in  a 
new  section,  the  provisions  applying  to 
States  in  Subpart  B  of  the  Final  Rule 
have  been  substantively  altered  in  only 
one  aspect — accountability  for  interest. 
Under  the  NPRM,  §  205.33(e),  interest 
earned  on  Federal  funds  transferred  to 
States  covered  by  Subpart  C  would  be 
treated  in  accordance  with  the 
administrative  requirements  specified 
under  the  appropriate  OMB  Circulars.  In 
general  this  meant  that  actual  interest 
earned  less  an  allowance  for 
administrative  expenses  would  have  to 
be  remitted  to  the  Federal  Government. 

The  Final  Rule  revises  this  policy  as  it 
applies  to  States.  A  State  is  not  to  be 
held  accountable  for  interest  earned  on 
programs  that  are  under  the  threshold, 
or  that  are  not  otherwise  covered  by  a 
Treasury-State  Agreement.  However,  if 
it  is  found  that  the  State  is  in  repeated 
or  egregious  non-compliance  with  the 
requirements  minimize  the  time 
elapsing  between  the  transfer  of  funds 
from  the  Treasury  and  disbursement  of 
such  funds  for  program  purposes,  then 
the  program  may  become  subject  to  the 
provisions  of  Subpart  A  and  be  brought 
into  the  Treasury-State  Agreement. 
Likewise,  if  the  Federal  Government  is 
egregious  or  repeatedly  late  in 
transferring  funds  to  States,  then  the 
program  may  become  subject  to  the 
provisions  of  Subpart  A  and  be  brought 
into  the  Treasury-State  Agreement.  This 
ensures  that  a  State  can  earn  interest  on 
all  programs  where  the  Federal 
Government  is  late  in  transferring  funds 
to  the  State.  NPRM  §  205.3(c),  which 
allowed  for  the  coverage  of  additional 
programs  under  Subpart  A  upon  the 
mutual  agreement  of  a  State  and  the 
FMS,  is  retained  in  the  Final  Rule  at 
§  205.4(d). 

Payment  schedule  technique:  NPRM 
§  205.4.  Several  States  suggested  that 
NPRM  §  205.4  should  be  modified  to 
include  an  additional  funding 
technique — payment  schedules,  in  which 
specific  times  or  intervals  (i.e.,  bi¬ 
monthly,  monthly,  etc.)  for  the  transfer 
of  funds  would  be  negotiated  in  the 
Treasury-State  Agreements.  Adherence 
to  the  schedule  would  preclude  an 
interest  liability  for  the  State  or  the 
Federal  Government.  The  comments 
suggested  that  such  a  technique  would 
provide  a  less  administratively 
burdensome  means  for  funding  block 
and  formula  grants  which  often  cover 
many  separate  programs. 

The  FMS  recognizes  the  potential 
problems  arising  from  certain  block  and 
formula  grants,  but  believes  that 
including  such  a  payment  schedule 
technique  in  a  list  of  funding  techniques 


would  be  inappropriate.  A  payment 
schedule  technique  as  described  in  the 
comments  would  be  designed  to  lessen 
administrative  burden,  but  also  may 
undermine  CMLA  provisions  directing 
all  parties  to  minimize  the  time  between 
the  transfer  of  Federal  funds  to  a  State 
and  the  pay  out  of  funds  for  program 
purposes.  The  FMS  policy  is  that  such 
arrangements  may  be  appropriate  under 
some  circumstances.  The  payment 
schedule  technique  may  be  agreed  to  in 
the  Treasury-State  Agreement,  if 
specific  conditions  warrant  its 
application.  Generally,  the  payment 
schedule  technique  will  be  acceptable 
under  block  grant  programs  which  have 
fixed  annual  awards  and  no  matching 
requirement. 

Funding  of  indirect  costs  and 
administrative  cost  grants:  NPRM 
§  205.4(f)  Funding  of  indirect  costs/ 
administrative  expenses  [Final  Rule 
§  205.10  Funding  of  indirect  costs  and 
administrative  cost  grants].  Twenty- 
eight  comments  were  received 
addressing  the  indirect  costs/ 
administrative  expenses  provisions  of 
the  NPRM.  A  number  of  commenters 
expressed  support  for  the  funding 
conventions  described  for  indirect  costs 
and  administrative  expenses. 

Essentially  all  of  the  conventions 
contained  within  the  NPRM  have  been 
retained  in  the  Final  Rule,  although  a 
new  section  (§  205.10)  is  devoted  solely 
to  transfers  of  funds  for  such  costs. 
Several  commenters  questioned  what 
the  provisions  of  this  section  applied  to 
and  what  was  meant  by  the  term 
“indirect  costs/administrative 
expenses.”  The  section  has  been 
modified  to  make  clear  that  it  applies  to 
all  indirect  costs  and  to  administrative 
cost  grants.  “Administrative  cost  grant” 
is  defined  in  the  Final  Rule  at  §  205.3. 

The  majority  of  comments  submitted 
on  NPRM  §  205.4(f)  requested 
clarification  on  the  applicability  of  the 
several  conventions  listed.  Essentially,  a 
State  may  apply  one  of  the  approved 
funding  techniques  and  exchange 
interest  (if  relevant  under  the  funding 
technique),  or  apply  one  of  several 
specified  conventions  to  ease  the 
administrative  burden  that  would 
otherwise  be  associated  with  tracking 
and  calculating  interest  for  such  costs. 
Specific  needs  relating  to  the  funding 
conventions  may  be  detailed  in  the 
individual  Treasury-State  Agreements. 

3-Day  rule  under  pre-issuance 
funding:  NPRM  §  205.5(b)(4)  Pre¬ 
issuance  funding  [Final  Rule  §  205.6(c) 
Pre-issuance  funding  and  §  205.7(c)(4) 
Pre-issuance  funding].  Eighteen 
commenters  recommended  revising  the 
provision  limiting  a  State’s  ability  to 
request  funds  under  the  pre-issuance 


funding  technique  to  3  business  days 
prior  to  the  date  on  which  it  issues 
checks,  warrants,  or  payments  by  other 
means.  It  was  suggested  that  the  3  day 
request  period  should  be  incorporated 
as  a  goal  rather  than  a  requirement,  and 
that  States  should  not  have  to  justify  to, 
or  obtain  approval  from,  the  FMS  in 
order  to  request  funds  earlier  than  3 
business  days  prior  to  issuing  checks, 
warrants,  or  payments  by  other  means. 
The  FMS  believes  that  establishing  3 
business  days  as  the  standard  for 
requesting  funds  under  the  pre-issuance 
funding  technique  is  a  sound  cash 
management  policy  for  the  following 
reasons:  (1)  CMIA  requires  that  the  time 
elapsing  between  the  transfer  of  funds 
from  the  Treasury  and  the  issuance  or 
redemption  of  checks,  warrants,  or 
payments  by  other  means  must  be 
minimized:  (2)  The  practice  ensures  that 
funds  will  be  provided  to  States  at  least 
2  business  days  prior  to  the  date  needed 
for  satisfying  constitutional  or  statutory 
requirements  that  funds  be  in  State 
accounts  prior  to  the  issuance  of  a 
check,  warrant,  or  payment  by  other 
means.  (If  it  is  not  practicable  for  a  State 
to  meet  its  legal  requirements  by 
requesting  Federal  funds  3  business 
days  prior  to  issuance,  and  receiving 
them  at  least  2  business  days  prior  to 
issuance,  then  the  State  may  provide 
justification  as  to  why  it  requires  funds 
on  hand  for  a  longer  period,  which  the 
FMS  will  consider  when  negotiating  the 
Treasury-State  Agreement);  and  (3) 
Providing  justification  for  holding 
Federal  cash  balances  in  excess  of  3 
days  is  an  existing  standard  used  by 
Federal  agencies  in  interpreting  the 
Treasury  Department’s  requirements 
under  current  31  CFR  Part  205  to 
advance  only  enough  cash  to  meet 
actual,  immediate  cash  needs. 

Default  provisions  for  a  State  without 
an  Agreement:  NPRM  §  205.6(i)  Default 
procedures  for  States  without 
Agreements  [Final  Rule  §  205  9(f) 

Default  procedures  for  a  State  without  a 
Treasury-State  Agreement  after  the 
Onset  Period].  A  number  of  comments 
were  received  which  indicated  that  the 
funding  procedures  required  under  the 
default  provisions  would  not  be  feasible. 
The  Final  Rule  provides  that,  consistent 
with  Federal  and  State  law,  the  FMS 
will  prescribe  the  funds  transfer 
procedures  for  a  State  that  does  not 
enter  into  a  Treasury-State  Agreement. 
In  order  to  provide  more  flexibility  in 
considering  factors  unique  to  a 
particular  State,  the  FMS  will  only 
prescribe  techniques  which  are 
administratively  feasible  for  a  State. 

Federal  agency  responsibilities — 
reverse  flow  programs:  NPRM  §  205.7(j) 
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[Final  Rule  §  205.15(e)  Reverse  flow 
programs].  Several  States  commented 
that  §  205.7(j)  of  the  NPRM,  which 
required  Federal  agencies  to  submit 
interest  calculations  to  States  no  later 
than  December  31,  was  inconsistent 
with  NPRM  §  205.13,  which  required 
States  to  submit  Annual  Reports 
including  Federal  agency  information  on 
that  same  date.  The  States  commented 
that  the  inconsistency  would  necessarily 
cause  the  States  to  miss  the  December 
31  deadline. 

The  FMS  recognizes  the  inconsistency 
in  the  NPRM  provisions,  and  the  Final 
Rule  requires  Federal  agencies  to 
provide  States  with  interest  calculations 
at  least  one  month  prior  to  the  deadline 
for  States  to  submit  their  Annual 
Reports. 

State  responsibilities — documenting 
reimbursable  costs:  NPRM  §  205.8(1) 
[Final  Rule  §  205.14(b)(3) 

Documentation).  Several  States 
commented  about  NPRM  §  205.8(1), 
which  required  States  to  maintain 
"separate,  formal  accounting  records  for 
direct  costs.”  Commenters  requested 
that  the  language  be  changed  to  define 
more  clearly  the  FMS’s  position.  All 
comments  reflected  a  concern  that  a 
literal  interpretation  of  the  NPRM 
language  would  result  in  an  onerous  and 
unnecessary  burden  on  the  States. 

The  FMS  has  changed  the  language  to 
clarify  that  a  State  is  not  required  to 
develop  new  systems  for  tracking  direct 
costs.  States  are  required  to  maintain 
documentation  to  substantiate  claims 
for  direct  costs.  This  means  that  States 
must  retain  records  which  support  direct 
cost  claims  in  a  manner  which 
facilitates  the  audit  and  review  of  such 
Figures  pursuant  to  §  205.17. 

State  responsibilities — record 
retention:  NPRM  §  205.8(n)  [Final  Rule 
§  205.17(d)  Record  retention).  Several 
comments  suggested  that  the  5-year 
record  retention  requirement  of  NPRM 
§  205.8(n)  was  too  long  and  would 
impose  an  unnecessary  cost  and  burden 
upon  the  States.  It  was  suggested  that 
the  retention  period  should  be  3  years  to 
be  consistent  with  existing  Federal 
standards.  This  recommendation  has 
been  incorporated  into  the  Final  Rule. 

State  responsibilities — transfers  to 
non-State  subrecipients:  NPRM 
§  205.8(r)  [Final  Rule  Subpart  C 
(reserved)].  Several  States  commented 
on  this  section,  interpreting  it  as 
requiring  States  to  enter  into  Treasury- 
State  type  agreements  with  each  non- 
State  subrecipient  to  which  they  transfer 
Federal  funds.  The  FMS  does  not  expect 
States  to  enter  into  separate  agreements 
with  each  subrecipient,  but  does  expect 
States  and  subrecipients  to  work 
together  to  develop  procedures  which 


will  ensure  the  efficient  and  effective 
transfer  of  Federal  funds.  The  Final  Rule 
does  not  contain  specific  provisions 
addressing  non-State  subrecipients  at 
this  time.  In  this  Final  Rule,  Subpart  C 
has  been  reserved  for  regulations 
governing  the  transfer  of  Federal  funds 
to  non-State  recipients  and  non-State 
subrecipients  (see  discussion  under 
“Scope — programs  below  the  threshold/ 
non-State  recipients").  Nevertheless,  as 
envisioned  by  the  State/Federal  Cash 
Management  Reform  Task  Force  (Task 
Force),  States  are  expected  to 
administer  subgrants  along  the  same 
principles  as  grants  from  the  Federal 
Government  to  the  States  and  to  time 
the  transfer  of  funds  to  subrecipients,  to 
the  maximum  extent  practicable,  with 
the  subrecipients’  actual,  immediate 
funds  requirements  in  carrying  out  the 
program  or  project. 

Federal  interest  liabilities— general 
provision:  NPRM  §  205.9(a)  General 
[Final  Rule  §  205.11(a)  General). 

Thirteen  comments  related  to  NPRM 
§  205.09(a)  were  received.  The  primary 
concern  was  the  NPRM  language 
providing  that  "a  State  shall  be  entitled 
to  interest  from  the  Federal  Government 
if  it  pays  out  its  own  funds  for  program 
purposes  with  valid  authorization, 
appropriation,  and  obligational 
authority  *  *  States  are  concerned 
that  such  language  will  limit  the  amount 
of  interest  States  can  earn. 

The  language  of  the  Final  Rule 
specifies  that  the  Federal  Government 
will  incur  an  interest  liability  to  a  State 
if  the  State  pays  out  its  own  funds  for 
program  purposes  with  valid 
obligational  authority  under  Federal 
law,  Federal  regulation,  or  Federal-State 
agreement.  This  language  is  based 
directly  on  language  contained  in  the 
House  of  Representatives  Committee 
Report  on  CMIA  (House  Report),  which 
specifies  that  a  State  could  claim 
interest  costs  only  if  it  advanced  its 
funds  to  pay  an  obligation  which  is 
recognized  as  valid  under  Federal  law, 
Federal  regulation,  or  Federal-State 
agreement.  Thus,  a  State  is  generally 
entitled  to  interest  if  it  advances  its  own 
funds  in  accordance  with  agreed  upon 
funding  techniques  for  an  expenditure 
which  the  Federal  Government  is 
obligated  to  pay,  or  if  the  obligation  of 
Federal  funds  comes  subsequent  to  the 
State’s  expenditure  but  permits  payment 
for  the  expenditure. 

NPRM  paragraph  (e)  Exhausted 
appropriations  under  appropriated 
entitlements  has  been  deleted  in  this 
Final  Rule  because  of  concerns 
expressed  by  Federal  agencies  that  it 
may  be  misconstrued  as  changing 
capped  entitlements  into  open-ended 
entitlements.  This  ramification  was  not 


intended,  and  this  paragraph  has  been 
deleted  in  deference  to  the  concerns 
expressed. 

Because  the  Federal  Government  will 
incur  an  interest  liability  even  in  cases 
where  a  State  pays  out  its  own  funds 
prior  to  the  obligation  of  Federal  funds, 
Federal  agencies  are  expected  to  work 
to  ensure  the  availability  of  funds  and  to 
rectify  the  systemic  breakdowns  in  the 
funding  process.  Federal  agencies  must 
submit  apportionment  requests  to  OMB 
on  a  timely  basis  and  must  review  grant 
applications  and  project  plans  promptly. 
Federal  agencies  are  also  responsible 
for  executing  grant  awards  to  States  on 
a  timely  basis  to  preclude  Federal 
interest  liabilities. 

The  Final  Rule  also  clarifies  that  if  a 
State  pays  out  its  own  funds  for  program 
purposes  without  obligational  authority, 
the  Federal  Government  will  incur  an 
interest  liability  if  the  lack  of 
obligational  authority  is  not  the  result  of 
limitation,  reduction,  or  termination  of 
the  program  and  where  obligational 
authority  is  subsequently  established  to 
permit  payment  for  the  State’s 
expenditures.  States  are  expected  to  be 
cautious  in  advancing  their  funds  in 
situations  where  appropriations  for 
ongoing  programs  may  be  exhausted 
and  should  avoid  such  advances  when  it 
is  the  intent  of  Congress  to  limit,  reduce, 
or  terminate  funding,  in  contrast  to 
delays  in  providing  appropriations. 

Failure  to  request  funds:  NPRM 
|  205.9(a)(1)  Failure  to  request  funds 
[Final  Rule  §  205.17(1)  Failure  to  request 
funds).  Seventeen  comments  were 
received  addressing  NPRM  §  205.9(a)(1). 
This  subsection  specified  that  if  a  State 
fails  to  request  funds  in  accordance  with 
the  procedures  established  for  its 
funding  techniques,  it  would  not  be 
entitled  to  interest  for  any  period  prior 
to  the  date  that  a  Federal  agency 
received  the  request  for  funds.  The 
majority  of  comments  suggested  that  a 
State  should  be  entitled  to  interest  from 
the  day  it  advances  its  own  funds  unless 
it  egregiously  or  repeatedly  fails  to 
request  funds  in  accordance  with  agreed 
upon  or  default  techniques.  Although 
States  and  Federal  agencies  are 
expected  to  comply  with  procedures 
specified  for  each  funding  technique  to 
the  fullest  extent  practicable,  a  State 
will  be  entitled  to  interest  except  in 
cases  of  deliberate  or  repeated  failure  to 
request  funds  in  accordance  with  agreed 
upon  or  default  procedures.  This  policy 
acknowledges  that  States 
unintentionally  may  make  minor  errors 
in  amounts  requested  or  unknowingly 
fail  to  request  funds  in  accordance  with 
agreed  upon  or  default  funding 
techniques.  A  single  instance  of  a 
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decision  to  circumvent  agreed  upon  or 
default  techniques  for  requesting  funds 
may  constitute  deliberate  failure  if  it 
involves  a  large  dollar  amount  of 
Federal  funds.  This  provision  is  located 
in  §  205.17(a)  of  the  Final  Rule. 

Reimbursable  programs:  [Final  Rule 
§  205.6(e)  Reimbursable  funding, 

§  205.7(f)  Prohibition  of  reimbursable 
funding,  §  205.9(b)(2)(iii)].  Thirty-six 
comments  were  received  addressing  the 
provisions  that  apply  to  reimbursable 
funding  programs.  The  majority  of 
comments  stated  that  there  should  be  no 
distinction  between  mandated 
reimbursable  programs  and  others,  and 
that  a  State  should  be  entitled  to  interest 
whenever  it  advances  its  own  funds. 
Several  commenters  suggested  that 
States  should  be  allowed  to  select 
reimbursable  funding,  where  conditions 
warrant,  and  be  subject  to  the  same 
interest  provisions  as  under  mandatory 
reimbursable  programs.  Under  this  Final 
Rule,  reimbursable  funding  is  not 
generally  available  for  selection  by  a 
State,  but  may  be  allowed  in  specific 
circumstances. 

A  major  provision  of  CMIA  is  that  the 
head  of  each  Federal  executive  agency 
and  each  State  “shall  minimize  the  time 
elapsing  between  the  transfer  of  funds 
from  the  United  States  Treasury  and  the 
issuance  or  redemption  of  checks, 
warrants,  or  payments  by  other  means 
for  program  purposes.”  This  provision 
applies  whether  the  disbursement  of 
funds  from  the  Treasury  occurs  prior  to 
or  after  the  issuance  or  redemption  of 
State  payments.  If  States  were,  as  a 
matter  of  administrative  practice,  to 
advance  funds  and  subsequently  request 
reimbursement  while  earning  interest 
over  the  entire  period,  the  major 
incentive  to  comply  with  the 
aforementioned  provision  of  CMIA  is 
removed.  Thus,  reimbursable  funding  is 
not  generally  available  for  selection  by 
a  State. 

Additionally,  the  Task  Force  did  not 
envision  reimbursable  funding  as  a  valid 
technique,  except  where  required  by 
statute.  This  is  documented  in  the 
general  principles  developed  by  the 
Task  Force  and  contained  in  the  1983 
Memorandum  of  Understanding  (MOU) 
entered  into  by  the  Federal  and  State 
members  of  the  Task  Force.  Principle  8 
from  the  MOU  presents  three  funding 
techniques  "that  shall  be  available  for 
selection  by  a  State,”  nope  of  which  is 
reimbursable  funding.  This  Final  Rule 
incorporates  the  three  techniques 
developed  by  the  Task  Force,  and 
allows  a  fourth,  average  clearance, 
which  is  merely  a  modification  of  one  of 
the  three  funding  techniques.  Also,  MOU 
principle  14  states:  "Where  Federal 


statutes  require  reimbursement,  the 
Federal  Government  will  revise 
regulations  or  administrative  procedures 
to  ensure  that  cash  is  transferred  as 
closely  as  possible  to  the  time  that 
States  make  disbursements.”  So  not 
only  did  the  Task  Force  intend  to  limit 
reimbursable  funding  solely  to  instances 
where  required  by  statute,  but  also  it 
anticipated  that  the  Federal  Government 
should  revise  regulations  and 
administrative  procedures  to  protect 
States  from  having  Federal  agencies 
require  reimbursable  funding  except 
where  expressly  required  by  Federal 
law. 

Nevertheless,  the  FMS  recognizes  that 
some  States  have  long  used 
reimbursable  funding  as  a  matter  of 
administrative  practice  for  reasons  of 
internal  control  and  administrative  ease. 
Accordingly,  the  Final  Rule  allows 
States  to  continue  using  reimbursable 
funding  on  an  interim  basis  with  those 
programs  for  which  it  was  used  prior  to 
October  24, 1992,  excepting  the  19 
programs  listed  in  §  204.4(a). 

In  short,  this  regulation:  (1)  Allows  a 
State  to  continue  using  reimbursable 
funding  for  an  interim  period  with  those 
programs  for  which  it  was  used  prior  to 
October  24, 1992,  excepting  the 
programs  listed  in  §  205.4(a);  (2) 
prohibits  Federal  agencies  from 
requiring  a  State  to  use  reimbursable 
funding;  (3)  provides  that  the  Federal 
Government  will  incur  an  interest 
liability  to  a  State  if  a  Federal  agency 
requires  a  State  to  use  reimbursable 
funding  contrary  to  these  regulations,  or 
if  a  State  continues  to  use  reimbursable 
funding  for  a  program  for  which 
reimbursable  funding  was  used  prior  to 
October  24, 1992;  and  (4)  specifies  that 
reimbursable  funding  will  be  prohibited 
after  June  30, 1994.  During  this  period, 
the  FMS  will  evaluate  the  use  of 
reimbursable  funding  by  States.  If  it  is 
determined  that  reimbursable  funding  is 
an  appropriate  and  equitable  technique, 
the  FMS  will  authorize  its  continued  use 
through  rulemaking. 

Several  commenters  have  requested 
that  a  list  of  all  programs  for  which 
Federal  law  requires  reimbursable 
funding  to  States  be  included  in  the 
Final  Rule.  At  this  time  no  programs 
have  been  identified  where  Federal  law 
requires  a  State  to  pay  out  its  own  funds 
before  it  may  request  and  receive 
Federal  funds. 

Federal  Highway  Trust  Fund 
programs:  NPRM  §  205.9(a)(4)  Federal- 
aid  highway  programs  [Final  Rule 
§  205.11(d)  Federal  Highway  Trust 
Fund].  Forty-nine  commenters 
addressed  the  supplemental  language 
and  regulation  policy  regarding  Federal- 


aid  highway  programs.  The  Department 
of  Transportation  suggested  that  the 
phrase  "Federal-aid  highway  programs" 
be  replaced  with  "Federal  Highway 
Trust  Fund  programs.”  This  suggestion 
was  offered,  and  incorporated,  because 
the  Intermodal  Transportation 
Efficiency  Act  of  1991  allows  the  States 
more  flexibility  in  using  such  funds,  i.e., 
they  may  be  used  for  highway,  transit  or 
other  transportation  related  purposes. 

The  large  majority  of  the  commenters 
perceived  the  policy  of  limiting  a  State’s 
ability  to  accrue  interest  until  the  date 
that  the  Federal  Highway 
Administration  (FHWA)  receives  a 
request  for  funds  to  be  inequitable  to  the 
States  and/or  contrary  to  the  intent  or 
language  of  CMIA  and  its  legislative 
history.  The  Final  Rule  amends  this 
policy  and  specifies,  at  §  205.11(d),  that 
a  State  will  be  entitled  to  interest  from 
the  time  it  advances  its  own  funds 
provided  that  it  requests  funds  for 
current  project  costs  at  least  weekly. 
This  amended  policy  allows  the  35 
States  that  are  currently  billing  on  a 
weekly  or  more  frequent  cycle  to  earn 
interest  if  they  expend  funds  prior  to 
submitting  a  request.  Commensurate 
with  the  purpose  of  CMIA,  the  policy 
also  promotes  efficiency  and 
effectiveness  in  the  transfer  of  Federal 
funds  by  providing  an  incentive  for  all 
States  to  bill  the  FHWA  at  least  weekly. 
Fifteen  commenters  suggested  that 
interest  be  allowed  to  accrue  prior  to  the 
submittal  of  a  bill,  at  least  for  a  limited 
time  period  (such  as  7  days).  Several 
commenters  noted  language  from  the 
Senate  Report  to  the  1988  version  of 
CMIA  (which  was  not  enacted  into  law) 
as  support  for  a  State’s  entitlement  to 
earn  interest  prior  to  submitting  a  bill. 
The  weekly  billing  policy  of  CMIA  is 
consistent  with  the  language  of  the 
Senate  Report  which  specifies  that  a 
State  will  be  entitled  to  calculate 
interest  due  to  it  from  the  Federal 
Government,  including  interest  for  that 
period  after  State  funds  have  been  used 
but  prior  to  submission  of  a  formal 
request,  provided  that  amounts 
requested  are  related  to  projects  that 
have  been  approved,  authorized,  and 
placed  under  agreement,  and  that  “the 
State  is  submitting  reimbursement 
billings  on  a  timely  basis.” 

Although  States  are  allowed  to  earn 
interest  if  they  advance  funds  prior  to 
submitting  a  request  under  Federal 
Highway  Trust  Fund  programs,  the  FMS 
will  strongly  encourage  selection  of  one 
of  the  funding  techniques  indicated  in 
§  205.8  in  order  to  minimize  the  time 
between  the  transfer  of  funds  from  the 
Treasury  and  payment  for  program 
purposes.  As  noted  in  the  NPRM, 
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because  States  are  authorized  to  bill  on 
an  accrual  basis,  they  are  not  required 
to  advance  funds  under  FHWA 
programs,  and  more  importantly  can 
apply  any  of  the  approved  funding 
techniques.  Using  one  of  the  funding 
techniques  as  described  in  Final  Rule 
§  205.6  maintains  the  intent  of  Task 
Force  principle  6,  which  specifies  that  3 
techniques  will  be  made  available  for 
selection  by  a  State:  Checks  paid  (zero 
balance  accounting),  estimated  checks 
cleared  (estimated  clearance  and  its 
variation  average  clearance),  and 
checks  issued  (pre-issuance  funding). 

Eleven  commenters  suggested  that 
interest  should  accrue  from  the  time  a 
State  advances  its  own  funds  prior  to 
submitting  a  bill,  but  that  such  amounts 
of  interest  be  available  for  offset  only 
against  either:  (1)  Interest  foregone  on 
accrued  unbilled  costs,  or  (2)  interest 
owed  to  the  Federal  Government  under 
Federal-aid  highway  programs.  The 
Final  Rule  does  not  incorporate  such 
suggestions  because  timely  billing  and 
reimbursement  are  paramount  to 
achieving  efficiency,  effectiveness,  and 
equity  in  Federal  funds  transfers.  CMIA 
requires  the  head  of  an  executive 
agency  and  the  State  to  "minimize  the 
time  elapsing  between  transfer  of  funds 
from  the  United  States  Treasury  and  the 
issuance  or  redemption  of  checks, 
warrants,  or  payments  by  other  means 
for  program  purposes,”  which  applies 
whether  such  issuance  or  redemption 
occurs  prior  to,  or  subsequent  to,  the 
transfer  of  funds  from  the  Treasury.  The 
weekly  billing  cycle  provision  minimizes 
such  time  while  taking  into  account  the 
unique  nature  of  the  Federal  Highway 
Trust  Fund  programs  and  allowing 
interest  to  accrue  prior  to  the 
submission  of  a  bill. 

The  suggestion  to  allow  States  to 
offset  interest  owed  the  Federal 
Government  with  interest  foregone  on 
accrued  unbilled  cost  was  not  accepted 
because  it  would  entitle  a  State  to  earn 
interest  on  accrued  unbilled  costs. 
Accrued  unbilled  costs  are  costs  in 
excess  or  otherwise  outside  of  approved 
cost  estimates  and/or  project 
agreements  between  a  State  and  the 
FHWA.  The  House  Report  clearly 
indicates  that  States  are  not  entitled  to 
earn  interest  on  such  accrued  unbilled 
costs,  as  they  are  not  obligations  of  the 
Federal  Government: 

[A]  State  could  claim  interest  costs 
only  if  it  advanced  its  funds  to  pay  an 
obligation  which  is  recognized  as  valid 
under  Federal  law,  Federal  regulation  or 
Federal/State  agreement.  *  *  *  or,  with 
respect  to  programs  such  as  those 
funded  by  the  Federal  Highway 
Administration,  a  State  could  collect 


interest  if  it  advanced  funds  to  meet 
programs  obligations,  which  were 
incurred  with  valid  obligational  or 
contractual  authority. 

To  clarify  this  point  a  specific 
provision  addressing  the  issue  was 
inserted  into  the  Final  Rule  at 
§  205.11(d)(2). 

Eleven  commenters  suggested  that  the 
Federal  Highway  Trust  Fund  be 
exempted  from  the  interest  provisions  of 
CMIA.  It  is  clearly  the  intent  of  CMIA  to 
cover  the  Federal  Highway  Trust  Fund, 
as  evidenced  by  specific  references  in 
the  legislative  history. 

Refunds :  NPRM  §  205.10(b)  Refunds 
[Final  Rule  §  205.12(b)  Refunds]. 
Twenty-two  comments  were  received 
addressing  the  treatment  of  refunds.  Ten 
of  these  comments  requested  that  some 
threshold  of  materiality,  as  existed  in 
the  July  22, 1991,  pre-clearance  draft,  be 
reinstated.  Suggested  dollar  amounts  for 
a  threshold  ranged  from  $1,000  to 
$100,000.  In  order  to  lessen  the 
administrative  burden  that  would 
otherwise  ensue  if  States  were  required 
to  track  and  calculate  interest  on  every 
refund,  a  threshold  of  materiality  in  the 
amount  of  $10,000  has  been  included  in 
the  Final  Rule,  below  which  neither 
States  nor  Federal  agencies  are  required 
to  track  and  calculate  interest  on  an 
individual  refund  transaction.  A  State 
may  choose  a  lower  threshold  or  no 
threshold  if  it  determines  that  doing  so 
is  less  burdensome.  The  term  "refund 
transaction”  means  when  the  State’s 
bank  account  is  credited  with  all 
repayments  that  have  accumulated 
under  a  given  program.  If,  under  a  given 
program,  the  total  dollar  amount  of  the 
refund  transaction  is  less  than  $10,000, 
then  no  interest  liability  accrues;  if  the 
amount  credited  to  the  State’s  bank 
account  is  greater  than,  or  equal  to, 
$10,000  then  interest  accrues  from  the 
date  that  the  State’s  bank  account  is 
credited  with  the  deposit  until  the  date 
that  the  funds  are  offset  against  other 
payments  or  are  credited  to  an  account 
of  the  Federal  Government.  If  a  State  is 
found  to  be  holding  back  or  grouping  the 
deposit  of  repayments  so  as  to  avoid 
reaching  the  threshold  of  $10,000,  then 
the  State  will  be  considered  to  be  in 
non-compliance,  and  the  remedial 
actions  listed  under  §  205.17(k)  will  be 
initiated. 

Disallowances :  NPRM  §  205.10(c) 
Disallowances.  Fifty-nine  comments 
addressing  disallowances  were 
received.  The  FMS  has  reassessed  the 
provision  covering  disallowances 
(referring  to  incurred  costs  which  are 
questioned  by  an  audit  organization  and 
agreed  to  by  the  appropriate  Federal 
agency  as  costs  which  should  not  be 


charged  to  the  Federal  Government)  and 
has  determined  that  disallowances  are 
not  covered  by  CMIA,  but  are  covered 
by  existing  program,  audit,  and  debt 
collection  requirements.  Accordingly, 
the  provisions  relating  to  disallowances 
have  been  removed  from  the  Final  Rule. 
Disallowances  will  continue  to  be 
handled  by  Federal  agencies  as  a 
compliance  issue  relating  to  program 
administration. 

Direct  cost  of  implementation:  NPRM 
§  205.12(a)  Definition  [Final  Rule 
§  205.14  Direct  costs  of  implementation]. 
Thirteen  suggestions  to  revise  the 
provisions  defining  what  would  be 
considered  a  direct  cost  of  implementing 
CMIA  were  received.  As  stated  in  the 
NPRM,  the  regulation  followed  the 
guidance  contained  in  the  House  Report 
which  notes  that  the  statute  is  a 
compromise  between  the  views  of 
Federal  and  State  officials.  A  number  of 
the  comments  suggested  that  types  of 
costs  that  were  explicitly  refuted  in  the 
compromise  should  be  eligible  in  the 
Final  Rule.  For  example,  it  was 
recommended  that  such  costs  as 
developing  and  negotiating  the 
Treasury-State  Agreements  and  training 
employees  should  be  eligible  for 
reimbursement  by  the  FMS.  The  House 
Report  states  that  costs  attributable  to 
CMIA  fall  into  two  broad  categories: 
"The  first,  are  costs  which  should  be 
reimbursed  under  current  OMB 
guidelines  for  obtaining  reimbursement 
for  indirect  program  costs  (OMB 
Circular  A-87).  The  second  are  costs 
associated  with  computing  the  interest 
payments  which  should  be  considered 
by  the  Secretary  in  determining  amounts 
of  interest  due  to/from  the  State.” 
Moreover,  the  Report  specifically  states 
that  "most  of  the  costs  associated  with 
H.R.  4279  are  already  eligible  for 
reimbursement  under  the  OMB  Circular 
A-87;  for  example,  developing  and 
implementing  the  cash  management 
policies  and  procedures,  negotiating  the 
agreement,  and  training  State  employees 
on  how  to  implement  the  new 
procedures.”  Congress  was  clear  in  its 
intent,  as  documented  in  the  House 
Report,  that  only  those  costs  directly 
related  to  the  interest  calculations 
required  by  CMIA  would  be  eligible  for 
reimbursement  through  an  offset  of 
interest.  The  Final  Ride,  therefore, 
reflects  that  such  costs  consist  of  those 
associated  with  developing  and 
maintaining  clearance  patterns  and  for 
performing  the  actual  calculation  of 
interest.  Costs  incurred  in  compiling  and 
analyzing  data  related  to  interest 
calculation  and  in  preparing  and 
transmitting  the  Annual  Report  to  the 
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FMS  would  be  eligible  for 
reimbursement. 

Addressing  NPRM  §  205.12(a)(1), 
several  commenters  stated  that  it  will  be 
nearly  impossible  to  budget  accurately 
or  to  forecast  implementation  costs  for 
the  first  several  years  of 
implementation.  The  Final  Rule 
acknowledges  this  and  removes  such 
requirement.  In  addition  several 
commenters  suggested  that  the  costs 
should  not  have  to  be  clearly  described 
in  the  Treasury-State  Agreement. 
However,  this  comment  is  directly 
contradicted  by  the  legislative  intent  as 
documented  in  the  House  Report  which 
states  that  the  Treasury-State 
Agreement  would  clearly  describe  what 
costs  would  be  considered. 

Several  commenters  disagreed  with 
§  205.12(a)(2)  of  the  NPRM.  which  states 
that  direct  costs  do  not  include  expenses 
for  upgrading  or  modernizing  of 
accounting  systems.  This  provision  is 
intended  to  ensure  that  a  State  does  not 
claim  an  accounting  system  overhaul 
under  the  cost  reimbursement  provisions 
of  CMIA.  ThiB  provision  does  not 
preclude  a  State  from  receiving  cost 
reimbursement  for  systems 
programming  or  computer  time.  In 
accordance  with  the  legislative  intent  as 
documented  in  the  House  Report,  such 
costs  should  be  relatively  minor  and 
clearly  described  in  the  Treasury-State 
Agreement. 

NPRM  205.12(b)  Reimbursement  of 
direct  costs  [Final  Rule  §  205.14(b)(4) 
Eligibility  of  costs).  The  NPRM  provided 
that  direct  costs  in  excess  of  $30,000  in 
any  year  will  not  be  eligible  for 
reimbursement  unless  a  State  can  justify 
that  without  such  costs  it  would  be 
unable  to  develop  clearance  patterns  or 
calculate  interest.  Approximately  35 
comments  were  received  addressing  the 
$30,000  figure  with  the  majority  calling 
for  its  elimination,  indicating  that  it  is 
neither  reasonable  nor  in  accord  with 
CMIA  and  its  legislative  history.  The 
FMS  is  raising  this  figure  to  $50,000  in 
light  of  the  comments  received.  This 
$50,000  figure  does  not  cap  the  amount 
of  reasonable  direct  costs  for  which  a 
State  may  be  compensated.  CMIA 
requires  the  FMS  to  consider  all  direct 
costs  incurred  by  a  State  for  interest 
calculations,  and  the  Final  Rule  is 
consistent  with  CMIA.  The  $50,000 
figure  merely  constitutes  the  point  at 
which  the  burden  of  justifying  and 
establishing  the  reasonableness  of  those 
eligible  direct  costs  shifts.  For  those 
eligible  direct  costs  under  $50,000,  the 
FMS  will  review  those  costs  under  the 
presumption  that  such  costs  are 
reasonable.  For  those  eligible  direct 
costs  claims  of  $50,000  or  more,  a  State 


will  have  the  burden  of  establishing  and 
justifying  to  the  FMS  the  reasonableness 
of  such  costs. 

Direct  cost  offset:  NPRM  205.12(b)(7) 
[Final  Rule  §  205.14(b)(8)  Payment  by 
the  FMS).  Several  commenters 
requested  clarification  of  how,  and  why, 
the  FMS  will  score  each  State’s  direct 
costs  against  the  total  interest  owed  by 
all  the  States.  The  reason  for  scoring 
and  offsetting  interest  and  direct  costs 
at  the  aggregate  level  is  to  ensure  that 
each  State  will  receive  its  total 
reimbursable  direct  costs.  There  is  a 
permanent  indefinite  appropriation 
embodied  within  CMIA  for  the  payment 
of  interest;  however,  there  is  no 
appropriation  for  the  direct  payment  of 
costs  incurred  by  the  State.  The 
legislative  history  makes  it  clear  that 
States  are  to  receive  reimbursement  for 
the  allowable  direct  costs  of 
implementation  through  an  offset 
against  interest  owed  to  the  Federal 
Government.  However,  if  this  were  done 
on  a  State-by-State  basis,  any  State 
whose  reimbursable  costs  are  greater 
than  its  interest  liability  to  the  Federal 
Government  would  not  be  able  to 
receive  full  reimbursement.  In  brief,  to 
alleviate  the  problem,  each  State’s  total 
interest  liability  will  be  aggregated  to 
create  a  pool  against  which  all  direct 
cost  claims  will  be  offset.  By  pooling 
each  State’s  interest  liability  and 
offsetting  costs  at  an  aggregate  level,  the 
FMS  enables  a  State  that  otherwise 
would  have  a  total  interest  liability 
insufficient  to  cover  all  of  its  costs  to 
recoup  such  costs  from  the  pool  of  total 
liabilities.  It  is  anticipated  that  the  total 
of  all  States’  interest  liabilities  will  be 
greater  than  the  total  of  all  States' 
reimbursable  direct  costs. 

Annual  Reports:  NPRM  §  205.13 
Annual  Reports  [Final  Rule  §  205.15 
Annual  Reports].  Twenty  comments 
addressing  the  Annual  Reports  section 
were  received.  Six  commenters  felt  that 
the  numerous  breakdowns  required  in 
the  NPRM  were  unnecessary  and/or 
burdensome.  The  reporting  requirements 
were  carried  over  from  the  July  22, 1991. 
pre-clearance  draft  which  provided  for 
direct  costs  being  offset  on  a  State-by- 
State  basis.  If  direct  costs  were  offset  on 
an  individual  State  basis,  all  of  the 
reporting  breakdowns  would  be 
necessary  to  determine  whether  a  State 
would  receive  full  reimbursement  for  its 
direct  costs.  Since  the  Final  Rule 
provides  for  direct  cost  offset  on  an 
aggregate  level,  ensuring  that  each  State 
will  receive  full  reimbursement,  as  long 
as  the  total  of  all  States'  interest 
liabilities  exceed  the  total  of  all  States 
reimbursable  direct  costs,  there  is  no 
need  for  many  of  the  breakdowns.  The 


Final  Rule  eliminates  any  distinction 
between  trust  fund  programs  and  non¬ 
trust  fund  programs  (except  with  regard 
to  the  State’s  account  in  the 
Unemployment  Trust  Fund  (UTF))  in  the 
Annual  Report,  and  substantially 
reduces  the  minimum  reporting 
requirements. 

Several  commenters  requested  that  a 
list  of  all  trust  funds  be  published  in  the 
Final  Rule.  Because  the  Final  Rule 
removes  the  requirement  to  identify 
separately  interest  for  trust  fund 
programs  (except  for  the  State's  account 
in  the  UTF),  a  list  of  trust  funds  is  not 
relevant,  and  has  not  been  included.  The 
FMS  will  match  the  individual  programs 
to  the  appropriate  trust  fund  to  remove 
this  burden  from  the  States. 

Three  commenters  questioned  the 
requirement  that  interest  be  reported  on 
a  program  specific  basis.  It  is  necessary 
for  interest  to  be  calculated  on  a 
program  specific  basis  in  order  to 
monitor  and  ensure  the  successful 
implementation  of  CMIA.  If  interest  is 
not  specified  on  a  program  basis  it  will 
be  impossible  for  both  the  States  and 
Federal  agencies  to  determine,  and  work 
toward  eliminating,  the  specific  factors 
causing  the  accrual  of  interest.  It  will 
also  make  it  impossible  for  the  FMS  to 
carry  out  its  duties  and  collect  a  charge 
for  noncompliance  from  a  Federal 
agency  that  egregiously  or  repeatedly 
fails  to  comply  with  the  requirements  of 
this  Final  Rule. 

Several  commenters  stated  that  the 
annual  reporting  and  exchange  of 
interest  should  be  tied  to  the  end  of  a 
State's  fiscal  year,  rather  than  a  fixed 
date.  However,  in  order  for  interest 
liabilities  to  be  aggregated  among  all 
States  for  offset  against  direct  costs,  all 
interest  must  be  exchanged  on  the  same 
day  (see  discussion  under  direct  cost 
offset). 

The  Unemployment  Trust  Fund  and 
programs:  NPRM  Subpart  B  [Final  Rule 
§  205.13(i)  Funds  withdrawn  from  a 
State  account  in  the  Unemployment 
Trust  Fund  (UTF)].  In  the  NPRM,  an 
entire  subpart  (Subpart  B,  The 
Unemployment  Trust  Fund)  was 
devoted  to  the  UTF.  Numerous 
comments  were  received  on  the  various 
provisions  of  this  Subpart.  Because  the 
large  majority  of  its  content  in  the 
NPRM  was  either  repetitive  of  the 
provisions  of  Subpart  A,  or  applied  to 
general  UTF  cash  management  issues 
rather  than  direct  CMIA  issues,  the 
NPRM  Subpart  B  has  been  deleted  from 
the  Final  Rule. 

The  Department  of  Labor  (DOL)  will 
issue  regulations  and/or  other  directives 
covering  all  unemployment  fund  cash 
management  issues  and  operations. 
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Those  regulations  will  specifically 
include  issues  formerly  contained  in 
Subpert  B  of  the  NPRM,  and  will  include 
standards  and  policy  for  immediate 
deposit  requirements  contained  in  the 
Social  Security  Act  (SSA)  §  303(a)(4) 
and  the  Federal  Unemployment  Tax  Act 
(FUTA)  §  3304(a)(3)  and  the  limited 
withdrawal  requirements  in  SSA 
§  303(a)(5)  and  FUTA  §  3304(a)(4). 

Those  regulations  and/or  other 
directives  will  be  compatible  with  CMLA 
and  these  regulations.  The  Secretary  of 
Labor  will  retain  full  authority  to 
administer  the  provisions  of  §  §  303(a)(4) 
and  303(a)(5)  of  the  SAA  and 
§§  3304(a)(3)  and  3304(a)(4)  of  the  FUTA 
and  to  monitor  State  conformity  and 
compliance  with  the  requirements 
therein.  However,  the  withdrawal 
requirements  of  the  SSA  and  the  FUTA 
are  affected  by  CMIA.  Section  5(b)  of 
CMIA,  31  U.S.C.  6503(c)(3)(B),  addresses 
the  special  treatment  of  interest 
computation  and  exchange  for  funds 
drawn  from  State  accounts  in  the  UTF. 
States  are  permitted  to  use  earnings 
generated  to  pay  “related  banking 
costs”  for  maintaining  those  accounts, 
and  return  interest  earnings  in  excess  of 
"related  banking  costs”  to  the  UTF 
annually. 

The  specific  provisions  implementing 
§  6503(c)(3)(B)  of  CMIA  (amounts  of 
interest  paid  by  a  State,  on  funds 
withdrawn  from  its  account  in  the  UTF. 
will  consist  of  actual  interest  earnings 
less  related  banking  costs)  are 
contained  in  §  205.13(i)  of  the  Final  Rule. 
Many  commenters  recommended  that 
the  provision  that  actual  interest  earned 
less  related  bank  costs  should  be 
applied  to  the  clearing  account  as  well 
as  funds  withdrawn  from  the  Federal 
Employees  Compensation  Account 
(FECA)  and  the  Extended 
Unemployment  Compensation  Account 
(EUCA).  CMIA  is  explicit  that  such 
provision  applies  only  to  funds 
withdrawn  from  the  State’s  account  in 
the  UTF.  The  FMS  does  not  have  the 
authority  to  change  administratively 
such  provision,  so  the  Final  Rule  retains 
its  limited  applicability  only  to  funds 
withdrawn  from  the  State’s  account  in 
the  UTF.  The  interest  provisions 
applicable  to  any  other  State  program 
covered  by  CMIA  (including  calculation 
of  interest  at  the  13-week  T-Bill  rate) 
apply  to  funds  withdrawn  from  the 
FECA  and  EUCA  accounts.  The  clearing 
account  is  not  covered  by  CMIA 
because  CMIA  generally  applies  to 
payments  for  program  purposes, 
whereas  the  clearing  account  serves  as 
a  depository  and  holding  account  for 
unemployment  funds  prior  to  transfer  to 
the  UTF.  Applicable  regulations 


regarding  the  timing  of  transfers  from 
the  clearing  account  to  the  UTF  are 
encompassed  in  DOL  regulations  and 
program  directives. 

A  number  of  commenters  interpreted 
the  language  requiring  separate  tracking, 
reporting,  and  recordkeeping  by  source 
of  funds  in  the  UTF  as  being  overly 
burdensome.  For  purposes  of  CMIA,  the 
Final  Rule  requires  that  the  funds 
withdrawn  from  the  State’s  account  in 
the  UTF  must  be  allocated  a  pro  rata 
share  of  interest  earnings  and  related 
bank  costs  of  the  benefit  payment 
account  or  relevant  investment  pools. 
Specifications  relating  to  separate 
tracking,  accounting,  recordkeeping,  etc., 
are  deferred  to  DOL  requirements. 

Several  commenters  suggested  that 
the  provisions  requiring  an  annual 
exchange  of  interest  are  inapplicable  to 
interest  on  funds  drawn  down  from  the 
UTF,  because  such  interest  is  to  be 
immediately  remitted  to  the  Federal 
Government  under  the  immediate 
deposit  requirements  of  both  the  SSA 
and  the  FUTA.  The  annual  remittance  of 
interest  on  funds  drawn  down  from  the 
UTF  is  specifically  required  by  CMIA 
but  does  not  otherwise  impact  the 
immediate  deposit  requirements  of  SSA/ 
FUTA. 

OMB  Circulars 

The  OMB  Circulars  referenced  in  this 
regulation  may  be  obtained  from  the 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  725-17th 
Street,  NW„  Washington,  DC  20503. 

Regulatory  Analysis 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  Executive  Order  12291  and  a 
regulatory  impact  analysis  is  not 
required.  Although  some  States  may 
have  to  make  interest  payments  to  the 
Federal  Government  for  the  use  of 
Federal  funds,  such  costs  will  be  a  direct 
result  of  implementation  of  CMIA. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  States  do  not  fit  within  the 
Regulatory  Flexibility  Act  definition  of 
"small  entity,"  5  U.S.C.  601. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  OMB  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1510- 
0061.  The  estimated  annual  burden  per 


respondent/recordkeeper  varies  from 
250  to  750  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  500  hours. 

Five  comments  were  received 
addressing  the  estimated  annual  burden 
of  250  hours  to  750  hours  per 
respondent/recordkeeper  contained  in 
the  NPRM.  One  commenter  stated  that  it 
is  unreasonable  to  use  the  Paperwork 
Reduction  Act  estimate  as  a  guideline  in 
calculating  a  State's  direct  costs  of 
implementing  CMIA.  The  FMS  agrees 
that  the  Paperwork  Reduction  Act 
estimate  may  not  be  the  only  basis  for 
calculating  a  State’s  direct  costs.  The 
estimated  recordkeeping  and  reporting 
burden  may  represent  only  a  portion  of 
the  costs  that  will  be  recovered  by  the 
States.  In  addition,  some  of  the 
reporting/recordkeeping  costs 
presumably  will  be  recoverable  under 
OMB  Circular  A-87  rather  than  as  a 
direct  cost  recovery  under  CMIA. 

Several  of  the  comments  also 
indicated  that  the  reporting  and/or 
recordkeeping  estimate  appears  to  be 
low.  The  FMS  emphasizes  that  the 
estimate  applies  solely  to  hours 
involved  in  recordkeeping  and  reporting. 
In  addition,  none  of  the  comments 
received  provided  a  basis  for  adjusting 
the  estimate,  nor  offered  a  reasonable 
alternative.  The  FMS  has  not  amended 
the  estimate,  and  maintains  that  250  to 
750  hours  per  respondent  is  the  most 
reasonable  estimate  available  given  the 
recordkeeping  and  annual  reporting 
requirements  under  CMIA  and  this  Final 
Rule.  However,  in  response  to  State 
comments  some  of  the  recordkeeping 
and  reporting  requirements  have  been 
simplified  in  the  Final  Rule.  Such 
changes  which  simplify  the  reporting 
and  recordkeeping  burden  are  as 
follows:  (1)  There  is  a  de  minimis  rule 
applicable  to  refunds:  (2)  The 
requirement  to  calculate  interest  for 
disallowed  payments  has  been  removed; 
(3)  The  requirement  to  report  separately 
interest  by  trust  fund  has  been  removed: 
and  (4)  The  requirement  to  retain 
records  for  5  years  has  been  reduced  to 
3  years. 

Additional  comments  concerning  the 
accuracy  of  this  burden  estimate  and 
suggestions  for  reducing  this  burden 
should  be  directed  to  the  Financial 
Management  Service,  Facilities 
Management  Division,  Property  and 
Supply  Section,  3361-L  75th  Avenue, 
Landover,  MD  20785;  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1510-0061), 
Washington,  DC.  20503.  THIS  ADDRESS 
SHOULD  BE  USED  ONLY  FOR 
COMMENTS  AND/OR  SUGGESTIONS 
CONCERNING  THE  AMOUNT  OF 


I 
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TIME  SPENT  TO  COLLECT  THIS 
DATA. 

List  of  Subjects  in  31  CFR  Part  205 

Grant  programs,  Grant  administration. 
Intergovernmental  relations.  Electronic 
funds  transfers. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  205  is  revised  to 
read  as  follows.  Subpart  C  is  reserved. 

PART  205— RULES  AND  PROCEDURES 
FOR  FUNDS  TRANSFERS 

Sec. 

205.1  Purpose. 

205.2  Scope  of  Part 

205.3  Definitions. 

Subpart  A— Negotiation  of 
Intergovernmental  Agreements  for 
Financing  Federal  Assistance  Programs— 
Interest  Liabilities  on  Intergovernmental 
Funds  Transfers 

205.4  Scope  of  Subpart. 

205.5  Onset  Period. 

205.6  Funding  techniques. 

205.7  Requesting  and  transferring  funds. 

205.8  Clearance  patterns. 

205.9  Treasury-State  Agreements. 

205.10  Funding  of  indirect  costs  and 
administrative  cost  grants. 

205.11  Federal  interest  liabilities. 

205.12  State  interest  liabilities. 

205.13  Interest  calculation. 

205.14  Direct  costs  of  implementation. 

205.15  Annual  Reports. 

205.16  Interest  payment. 

205.17  Compliance  and  oversight. 

205.16  Appeals  and  dispute  resolution. 

Appendix  A  to  Subpart  A  of  Part  205 — 
Definition  of  Major  Federal  Assistance 
Program 

Subpart  B— Potential  Liabilities  on 
Intergovernmental  Funds  Transfers 
Included  In  the  Catalog  of  Federal 
Domestic  Assistance  but  Otherwise 
Generally  Excluded  from  Subpart  A 

205.19  Scope  of  Subpart. 

205.20  Cash  advances. 

205.21  Federal  agency  oversight 
responsibilities. 

205.22  State  noncompliance. 

205.23  Failure  to  make  funds  available. 

Subpart  C— [Reserved] 

Authority:  5  U.S.C.  301;  31  U.S.C.  321.  3335. 
6501.6503. 

§  205.1  Purpose. 

Subparts  A  and  B  of  this  part 
implement  the  Cash  Management 
Improvement  Act  and  prescribe  rules 
and  procedures  for  the  transfer  of  funds 
between  the  Federal  Government  and 
the  States  for  Federal  grant  and  other 
programs.  Subpart  C  of  this  part  is 
reserved  and.  if  issued,  may  implement 
other  authorities  and  govern 
transactions  outside  the  scope  of 
Subparts  A  and  B. 


§  205.2  Scope  of  part 

(a)  Subparts  A  and  B  apply  to 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance,  pursuant  to 
chapter  61  of  title  31.  United  States 
Code. 

(b)  This  part  does  not  generally  apply 
to  direct  loan  programs. 

(c)  This  part  does  not  apply  to 
payments  made  to  States  acting  as 
vendors  on  Federal  contracts,  which  are 
subject  to  the  Prompt  Payment  Act  of 
1982,  as  amended,  31  U.S.C.  3901  et  seq., 
Office  of  Management  and  Budget 
(OMB)  Circular  A-125  “Prompt 
Payment,”  and  48  CFR  Part  32. 

(d)  This  part  does  not  apply  to  the 
Tennessee  Valley  Authority  (TV A)  or 
programs  administered  by  the  TV  A. 

§  205.3  Definitions. 

For  the  purpose  of  this  part: 

Administrative  cost  grant  means  a 
grant  exclusively  for  administrative 
expenses  under  a  program  with  separate 
grant  awards  for  benefit  payments  and 
administrative  expenses. 

Auditable  means  the  sources  of  data 
and  information  for  a  calculation  are 
readily  available,  fully  documented,  and 
verifiable,  such  that  the  calculation  can 
be  replicated  and  proven  to  comply  with 
all  pertinent  standards. 

Authorized  State  official  means  a 
person  with  the  authority  under  the  laws 
of  a  State  to  make  commitments  on 
behalf  of  the  State  for  the  purposes  of 
this  regulation,  or  that  person’s  official 
designee  as  certified  in  writing. 

Check  means  a  negotiable  demand 
draft  or  warrant. 

Clearance  pattern  means  a  frequency 
distribution  showing  the  proportion  of  a 
total  amount  disbursed  that  is  debited 
against  the  payer’s  bank  account  each 
day  after  the  disbursement 

Current  project  cost  means  a  cost  for 
which  the  liability  has  been  recorded  on 
or  after  the  day  on  which  a  State  last 
requested  funds  for  the  project. 

Day  means  a  calendar  day  unless 
otherwise  specified. 

Disburse  means  to  issue  a  check  or 
initiate  an  electronic  funds  transfer 
payment. 

Discretionary  grant  project  means  a 
project  for  which  a  Federal  agency  is 
statutorily  authorized  to  exercise 
judgment  in  awarding  a  grant  and  in 
selecting  a  grantee,  generally  through  a 
competitive  process. 

Drawdown  means  a  process  whereby 
a  State  requests  and  receives  Federal 
funds. 

Electronic  funds  transfer  (EFT) 
means,  in  the  context  of  Federal 
payments  to  States,  the  delivery  of 
funds  through  wire  transfer  or  the 
Automated  Clearing  House. 


Equivalent  rate  means  auction 
average  equivalent  yield,  also  known  as 
the  auction  average  investment  rate  of 
13-week  Treasury  bills. 

Federal  agency  means  an  executive 
agency  as  defined  by  section  102  of  title 
31.  United  States  Code,  exclusive  of  the 
TV  A. 

Federal-State  agreement  means  an 
agreement  between  a  State  and  a 
Federal  program  agency  specifying 
terms  and  conditions  for  carrying  out  a 
program  or  group  of  programs,  but  does 
not  mean  a  Treasury-State  Agreement 
described  in  §  205.9. 

Fiscal  year  means,  unless  otherwise 
indicated,  a  State’s  budget  year  ending 
in  the  specified  calendar  year. 

Issue  checks  means  to  release  or 
distribute  checks  to  the  payees. 

Major  Federal  assistance  program  is 
defined  in  appendix  A  to  subpart  A  of 
this  part. 

Obligational  authority  means  the 
existence  of  a  definite  commitment  on 
the  part  of  the  Federal  Government  to 
provide  appropriated  funds  to  a  State  to 
carry  out  specified  programs,  whether 
the  commitment  is  executed  before  or 
after  a  State  pays  out  funds  for  program 
purposes.  This  term  means  that  an 
obligation  to  a  State  has  been  executed 
and  does  not  refer  to  the  amount  of 
budgetary  resources  available. 

Pay  out  means  to  debit  the  payor’s 
bank  account. 

Pay  out  funds  for  program  purposes 
means,  in  the  context  of  State  payments, 
to  debit  a  State  account  for  the  purpose 
of  making  a  payment  to  1)  a  person  or 
entity  that  is  not  considered  part  of  the 
State  pursuant  to  the  definition  of 
“State”  in  this  section,  or  2)  a  State 
entity  for  the  procurement  of  goods  or 
services  for  the  direct  benefit  or  use  of 
the  payor  State  entity  or  the  Federal 
Government. 

Program  means  the  range  of  activities 
encompassed  under,  and  classified  by,  a 
Catalog  of  Federal  Domestic  Assistance 
number  (CFDA  #). 

Refund  means  a  recovery  of  funds 
previously  paid  out  for  program 
purposes. 

Related  banking  costs  means  stand¬ 
alone,  non-credit  services  which  are 
considered  necessary  and/or  customary 
for  sustaining  an  account  in  a  financial 
institution,  whether  in  commercial 
financial  institutions  or  State  Treasurer 
accounts.  Investment  service  fees  are 
not  related  to  banking  costs. 

Request  for  funds  means  a  solicitation 
for  funds  that  is  completed  and 
submitted  in  accordance  with  Federal 
agency  guidelines. 

Secretary  means  the  Secretary  of  the 
United  States  Department  of  the 
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Treasury.  The  Financial  Management 
Service  (FMS)  is  the  Secretary’s 
representative  in  all  matters  concerning 
this  Part,  unless  otherwise  specified. 

State  means  a  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam,  the 
Virgin  Islands,  and  an  agency, 
instrumentality,  or  fiscal  agent  of  a  State 
so  defined,  but  does  not  mean  a  local 
government  or  an  Indian  tribal 
government. 

A  State  agency  or  instrumentality  is 
any  organization  or  component  unit  of 
the  State  reporting  entity  as  defined  by 
Generally  Accepted  Accounting 
Principles. 

A  fiscal  agent  of  a  State  is  an  entity 
that  pays,  collects,  or  holds  Federal 
funds  on  behalf  of  the  State  in 
furtherance  of  a  Federal  program, 
exclusive  of  a  private  nonprofit 
community  organization. 

Trust  fund  for  which  the  Secretary  is 
the  trustee  means  a  trust  fund 
administered  by  the  Secretary. 

Subpart  A — Negotiation  of 
Intergovernmental  Agreements  for 
Financing  Federal  Assistance 
Programs — Interest  Liabilities  on 
Intergovernmental  Funds  Transfers 

§  205.4  Scope  of  subpart. 

(a)  Initial  programs.  From  October  24, 
1992,  to  the  end  of  a  State’s  1994  fiscal 
year,  this  subpart  applies,  at  a  minimum, 
to  the  following  programs,  provided  they 
meet  the  threshold  for  major  Federal 
assistance  programs  in  the  State: 
Alcohol  and  Drug  Abuse  and  Mental 
Health  Services  Block  Grant  (CFDA 
93.992); 

Chapter  1  Programs — Local  Educational 
Agencies  (CFDA  84.010); 

Child  Support  Enforcement  (CFDA 
93.023); 

Family  Support  Payments  to  States 
(CFDA  93.020); 

Foster  Care — Title  IV-E  (CFDA  93.658); 
Highway  Planning  and  Construction 
(CFDA  20.205); 

Job  Opportunities  and  Basic  Skills 
Training  (CFDA  93.021); 

Job  Training  Partnership  Act  (CFDA 
17.250); 

Low-Income  Home  Energy  Assistance 
(CFDA  93.028); 

Medical  Assistance  Program  (CFDA 
93.778); 

National  School  Lunch  Program  (CFDA 
10.555); 

Nutrition  Assistance  for  Puerto  Rico 
(CFDA  10.566). 

Pell  Grant  Program  (CFDA  84.063); 
Rehabilitation  Services — Basic  Support 
(CFDA  84.126); 


Social  Services  Block  Grant  (CFDA 
93.667); 

Special  Education — State  Grants  (CFDA 
84.027); 

Special  Supplemental  Food  Program  for 
Women,  Infants,  and  Children  (CFDA 
10.557); 

State  Administration  Matching  Grants — 
Food  Stamp  Program  (CFDA  10.561); 
Supplemental  Security  Income  (CFDA 
93.807); 

Unemployment  Insurance  (CFDA 
17.225); 

(b)  Threshold  of  materiality.  From  the 
beginning  of  a  State’s  1995  fiscal  year 
and  thereafter,  this  subpart  applies,  at  a 
minimum,  to  all  programs  that  meet  the 
threshold  for  major  Federal  assistance 
programs  in  a  State. 

(c)  Determining  major  Federal 
assistance  programs.  Unless  otherwise 
specified  in  a  Treasury-State 
Agreement,  major  Federal  assistance 
programs  will  be  determined  from  the 
most  recent  Single  Audit  data  available 
from  the  U.S.  Bureau  of  the  Census  and, 
if  necessary,  other  data  from  the  most 
recent  fiscal  year  for  which  funding  can 
be  documented. 

(d)  Covering  additional  programs.  A 
State  and  the  FMS  may  agree,  in  a 
Treasury-State  Agreement,  to  cover 
additional  programs  under  this  subpart. 
However,  the  FMS  has  unilateral 
authority  to  require  a  State  and  Federal 
agency  to  cover  additional  programs 
under  this  subpart  if  a  State  or  a  Federal 
agency  fails  to  comply  with  Subpart  B  of 
this  part,  as  set  forth  in  §  §  205.22  and 
205.23. 

(e)  Programs  not  covered  by  this 
subpart.  Programs  in  the  Catalog  of 
Federal  Domestic  Assistance  that  are 
not  covered  by  this  subpart  are  subject 
to  Subpart  B  of  this  part. 

(f)  Grace  period  for  colleges  and 
universities.  Unless  otherwise  specified 
in  a  Treasury-State  Agreement,  this 
subpart  does  not  apply  to  a  State 
institution  of  higher  education  prior  to  a 
State’s  1995  fiscal  year,  notwithstanding 
any  other  provision  of  this  section. 

§  205.5  Onset  Period. 

(a)  Definition.  The  Onset  Period  is 
from  October  24, 1992,  to  the  later  of 
June  30, 1993,  or  the  last  day  of  a  State’s 
1993  fiscal  year. 

(b)  Continuing  existing  practices. 
Notwithstanding  any  other  provision  of 
this  subpart  and  unless  otherwise 
specified  in  a  Treasury-State 
Agreement,  during  the  Onset  Period  a 
State  and  a  Federal  agency  shall  be 
allowed  to  continue  with  the  accounting 
and  cash  management  practices  used 
prior  to  the  Onset  Period.  A  State  and  a 
Federal  agency  shall  not  be  required  to 
implement  new  funding  techniques, 


monitor  funds  for  the  purpose  of 
calculating  interest,  or  otherwise  change 
the  manner  in  which  Federal  program 
funds  are  requested,  transferred, 
managed,  or  accounted  for  prior  to  the 
Onset  Period. 

(c)  Imputing  interest  liabilities  to  the 
Onset  Period.  Notwithstanding  any 
other  provision  of  this  subpart  and 
unless  otherwise  specified  in  a 
Treasury-State  Agreement,  a  State  shall 
use  the  interest  calculation  for  its  1994 
fiscal  year,  as  well  as  available  data 
from  the  Onset  Period,  to  impute 
retrospectively  Federal  and  State 
interest  liabilities,  pro  rata,  to  the  Onset 
Period. 

(d)  Initial  reports  and  interest 
payments.  Notwithstanding  any  other 
provision  of  this  subpart  and  unless 
otherwise  specified  in  a  Treasury-State 
Agreement,  the  first  Annual  Reports  and 
the  first  payments  of  interest  pursuant  to 
this  subpart  will  consist  of  interest 
liabilities  incurred  during  a  State’s  1994 
fiscal  year  and  interest  liabilities 
imputed  to  the  Onset  Period. 

§  205.6  Funding  techniques. 

(a)  Zero  balance  accounting.  Zero 
balance  accounting  is  a  method  of 
transferring  Federal  funds  to  a  State 
based  on  the  actual  amount  of  funds 
that  are  paid  out  by  the  State  each  day 
after  a  disbursement.  Neither  the 
Federal  Government  nor  a  State  will 
incur  an  interest  liability  when  this 
funding  technique  is  properly  applied. 

(b)  Estimated  clearance.  Estimated 
clearance  is  a  method  of  transferring 
Federal  funds  to  a  State  based  on  the 
estimated  amount  of  funds  that  are  paid 
out  by  the  State  each  day  after  a 
disbursement.  Neither  the  Federal 
Government  nor  a  State  will  incur  an 
interest  liability  when  this  funding 
technique  is  properly  applied. 

Example:  A  State  mails  $1  million  in 
checks  to  benefit  recipients  under  a 
Federally  funded  program.  The  State  has 
developed  the  following  clearance 
pattern  for  the  program,  based  on  when 
checks  historically  have  been  presented 
for  payment: 


Percentage  of  $'s 

paid  out 

0  (checks  mailed) . 

0 

1 . 

0 

2 . 

0 

3 . 

0 

4 . . . 

40 

30 

15 

7 . 

10 

8 . . . 

5 

44282  Federal  Register  /  Vol.  57,  No.  186  /  Thursday,  September  24,  1992  /  Rules  and  Regulations 


On  Day  3,  the  State  requests  40 
percent  of  the  funds  disbursed,  or 
$400,000,  and  the  Federal  agency 
deposits  funds  in  the  State  account  on 
Day  4  to  coincide  with  the  expected 
presentment  of  40  percent  of  the  total 
disbursement.  On  Day  4,  the  State 
requests  30  percent  of  the  funds  to  pay 
for  checks  presented  on  Day  5,  and  so 
on.  Furthermore,  if  the  State  draws 
down  $400,000  to  pay  for  checks 
presented  on  Day  4,  neither  the  State 
nor  the  Federal  Government  will  incur 
an  interest  liability  if  the  amount  of 
checks  actually  presented  is  more  or 
less  than  $400,000.  Over  the  long  term, 
the  amounts  drawn  down  and  the 
amounts  of  checks  presented  for 
payment  will  converge  to  the  historical 
clearance  pattern. 

(c)  Pre-issuance  funding.  Pre-issuance 
funding  is  a  method  of  transferring 
Federal  funds  to  a  State  prior  to  the  day 
the  State  issues  checks  or  initiates  EFT 
payments.  When  this  funding  technique 
is  applied,  a  State  will  incur  an  interest 
liability  to  the  Federal  Government  from 
the  day  Federal  funds  are  credited  to  a 
State  account  to  the  day  the  State  pays 
out  the  funds  for  programs  purposes. 

Example:  Three  business  days  before 
a  State  issues  $1  million  in  checks,  it 
requests  $1  million  from  a  Federal 
agency,  which  deposits  the  funds  in  a 
State  account  the  next  day.  The  State 
has  developed  the  following  clearance 
pattern,  based  on  when  the  State’s 
checks  historically  have  been  presented 
for  payment: 


day 

Percent  of  $'s  paid 
out 

0  (funds  deposited) . 

0 

0 

2  (checks  issued) . 

0 

3 . 

o 

o 

5 . 

40 

6 . 

30 

7 . 

15 

8 . 

10 

9 . 

5 

The  State  will  owe  the  Federal 
Government  5  days  of  interest  on  40 
percent  of  the  funds,  or  $400,000,  since 
that  amount  will  be  paid  out  for  checks 
presented  5  days  after  Federal  funds  are 
deposited  in  a  State  account.  The  State 
will  owe  6  days  of  interest  on  30  percent 
of  the  funds,  or  $300,000,  7  days  of 
interest  on  15  percent  of  the  funds,  and 
so  on. 

(d)  Average  clearance.  Average 
clearance  is  a  method  of  transferring 
funds  to  a  State  based  on  the  dollar- 
weighted  average  number  of  days 
required  for  funds  to  be  paid  out  by  the 
State  after  a  disbursement.  Neither  the 


Federal  Government  nor  a  State  will 
incur  an  interest  liability  when  this 
funding  technique  is  properly  applied. 

Example:  A  State  mails  $1  million  in 
checks  to  contractors  for  a  Federally 
funded  program.  The  State  has 
developed  the  following  clearance 
pattern,  based  on  when  checks 
historically  have  been  presented  for 
payment,  and  has  determined  the 
average  day  of  clearance,  weighted  by 
dollar  amount,  to  be  5  days  after  checks 
are  issued: 


Day 

Percent  of 
$'s  paid  out 

Factor  (day 

X 

percentage) 

0 

1 . 

0 

2 . 

0 

3 . 

0 

4 . 

40 

1.60 

5 . 

30 

1.50 

6 . 

15 

0.90 

7 . 

10 

0.70 

8 . 

5 

0.40 

Average  day  of 

5.10 

The  State  requests  $1  million  on  day  4 
and  receives  that  amount  on  day  5, 
which  is  the  dollar-weighted  average 
number  of  days  required  for  checks  to 
be  presented  at  the  State’s  bank,  and 
neither  the  State  nor  the  Federal 
Government  incurs  an  interest  liability. 

(1)  In  determining  a  dollar-weighted 
average  day  of  clearance,  fractions  of 
days  are  rounded  to  the  nearest  whole 
number. 

(2)  The  standards  and  maintenance 
requirements  for  clearance  patterns,  as 
set  forth  in  §  205.8,  apply  for  average 
day  of  clearance  calculations. 

(e)  Reimbursable  funding. 
Reimbursable  funding  is  a  method  of 
transferring  Federal  funds  to  a  State 
after  the  State  has  paid  out  its  own 
funds  for  program  purposes.  After  June 
30, 1994,  reimbursable  funding  is 
prohibited,  except  where  mandated  by 
Federal  law. 

§  205.7  Requesting  and  transferring  funds. 

(a)  Electronic  funds  transfer.  To  the 
maximum  extent  practicable,  a  Federal 
agency  shall  use  EFT  for  transfers  of 
funds  to  a  State. 

(b)  Minimizing  the  time  between 
transfer  and  payment.  A  State  and  a 
Federal  agency  shall  minimize  the  time 
elapsing  between  the  transfer  of  funds 
from  the  United  States  Treasury  and  the 
pay  out  of  funds  for  program  purposes 
by  a  State,  whether  the  transfer  occurs 
before  or  after  the  pay  out. 

(c)  Procedures  for  funding  techniques. 
Unless  otherwise  specified  in  a 
Treasury-State  Agreement,  a  State  and  a 
Federal  agency  shall  adhere  to  the 


following  procedures  for  each  funding 
technique: 

(1)  Zero  balance  accounting.  A  State 
shall  request  funds  the  same  day  it  pays 
out  funds  for  program  purposes,  and  a 
Federal  agency  shall  deposit  funds  in  a 
State  account  the  same  day  it  receives  a 
request  for  funds. 

(2)  Estimated  clearance.  A  State  shall 
request  funds  1  business  day  prior  to  the 
day  it  expects  to  pay  out  funds,  in 
accordance  with  a  clearance  pattern, 
and  a  Federal  agency  shall  deposit 
funds  in  a  State  account  the  next 
business  day  after  receiving  a  request 
for  funds. 

(3)  Average  clearance.  A  State  shall 
request  funds  1  business  day  prior  to  the 
dollar-weighted  average  number  of  days 
required  for  funds  to  be  paid  out  after  a 
disbursement,  and  a  Federal  agency 
shall  deposit  funds  in  a  State  account 
the  next  business  day  after  receiving  a 
request  for  funds. 

(4)  Pre-issuance  funding.  A  State  shall 
request  funds  not  more  than  3  business 
days  prior  to  the  day  on  which  it  makes 
a  disbursement,  and  a  Federal  agency 
shall  deposit  funds  in  a  State  account 
the  next  business  day  after  receiving  a 
request  for  funds. 

(5)  Reimbursable  funding.  A  State 
shall  request  funds  only  after  it  has  paid 
out  its  own  funds  for  programs  purposes, 
and  a  Federal  agency  shall  deposit 
funds  in  a  State  account  the  next 
business  day  after  receiving  a  request 
for  funds. 

(d)  Limiting  the  amount  transferred. 
Consistent  with  a  funding  technique  and 
with  funds  transfer  procedures  in  a 
Treasury-State  Agreement,  a  State  and  a 
Federal  agency  shall  limit  the  amount  of 
funds  transferred  to  a  State  to  the 
minimum  required  to  meet  a  State’s 
actual,  immediate  cash  needs. 

(e)  Frequency  of  requests  for  funds.  A 
Federal  agency  shall  allow  a  State  to 
submit  requests  for  funds,  or  bills,  as 
often  as  daily.  However,  this 
requirement  shall  not  be  construed  to 
change  Federal  agency  guidelines 
defining  a  properly  completed  request 
for  funds. 

(f)  Prohibition  of  reimbursable 
funding  requirements.  A  Federal  agency 
may  not  require  a  State  to  use 
reimbursable  funding,  unless  mandated 
by  Federal  law. 

§  205.8  Clearance  patterns. 

(a)  Use  and  basis  of  development. 
When  required  by  a  funding  technique,  a 
clearance  pattern  will  be  used  to 
schedule  the  transfer  of  funds  to  a  State 
and  to  support  the  calculation  of 
interest.  A  State  may: 
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(1)  Develop  a  separate  clearance 
pattern  for  an  individual  program;  or 

(2)  Develop  a  composite  clearance 
pattern  for  a  logical  group  of  programs 
that  have  the  same  disbursement 
method  and  that  reasonably  can  be 
expected  to  have  comparable  clearance 
activity.  A  composite  clearance  pattern 
for  a  group  of  programs  must  be  applied 
separately  to  each  program  in  the  group 
when  scheduling  funds  transfers  or 
calculating  interest;  or 

(3)  Develop  a  clearance  pattern  on 
another  basis  that  is  agreed  upon  by  the 
FMS. 

(b)  Standards  for  clearance  patterns. 

A  State  shall  ensure  that  a  clearance 
pattern  accurately  represents  the  flow  of 
Federal  funds  and  that  a  clearance 
pattern  reflects  seasonal  or  other 
periodic  variations  in  clearance  activity. 
A  State  shall  ensure  that  a  clearance 
pattern  is  auditable. 

(c)  Maintaining  clearance  patterns.  (1) 
If  a  State  has  actual  or  constructive 
knowledge,  at  any  time,  that  a  clearance 
pattern  does  not  correspond  to  a 
program’s  clearance  activity,  or  if  a 
program  undergoes  operational  changes 
that  may  affect  clearance  activity,  the 
State  shall; 

(1)  Immediately  notify  the  FMS  in 
writing  of  the  program  requiring  a  new 
clearance  pattern,  and 

(ii)  Develop  a  new  clearance  pattern 
and  certify  that  it  corresponds  to  a 
program’s  clearance  activity. 

(2)  If  a  Federal  agency  has  actual  or 
constructive  knowledge,  at  any  time, 
that  a  State’s  clearance  pattern  does  not 
correspond  to  a  program’s  clearance 
activity,  the  agency  shall  notify  the  FMS 
in  writing  of  the  State  and  the  program, 
the  FMS  shall  immediately  notify  the 
State  of  the  programs,  and  the  State 
shall  either: 

(i)  Develop  a  new  clearance  pattern 
and  certify  that  it  corresponds  to  a 
program’s  clearance  activity,  or 

(ii)  Re-certify  the  accuracy  of  the 
existing  clearance  pattern. 

(d)  Certification  for  accuracy.  An 
authorized  State  official  shall  certify 
that  a  clearance  pattern  corresponds  to 
a  program’s  clearance  activity.  If  a  State 
develops  a  clearance  pattern  for  a 
program  or  a  group  of  programs,  as  set 
forth  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  section,  an  authorized  State  official 
shall  re-certify  the  accuracy  of  the 
clearance  pattern  at  least  every  5  years. 
If  a  State  develops  a  clearance  pattern 
on  another  basis,  as  set  forth  in 
paragraph  (a)(3)  of  this  section,  the  FMS 
may  prescribe  requirements  for  re¬ 
certifying  the  accuracy  of  the  clearance 
pattern. 


§  205.9  Treasury-State  Agreements. 

(a)  Purpose.  A  State  may  enter  into  a 
Treasury-State  Agreement  with  the  FMS 
to  set  forth  terms  and  conditions  for 
implementing  this  subpart. 

(b)  Components.  A  Treasury-State 
Agreement  pursuant  to  this  subpart 
must  include,  but  will  not  be  limited  to, 
the  following: 

(1)  Programs.  Consistent  with  §  205.4, 
a  Treasury-State  Agreement  must 
indicate  the  programs  subject  to  this 
subpart. 

(2)  Funding  techniques.  A  Treasury- 
State  Agreement  must  indicate  the 
funding  techniques  to  be  applied  to  the 
programs  subject  to  this  subpart,  in 
accordance  with  the  following: 

(i)  Zero  Balance  Accounting, 

Estimated  Clearance,  and  Pre-Issuance 
Funding  are  techniques  available  for 
selection  by  a  State,  subject  to  the 
approval  of  the  FMS. 

(ii)  A  State  may  request  approval  to 
use  the  Average  Clearance  funding 
technique,  but  must  provide  the  FMS 
with  adequate  justification  for  its  use  in 
lieu  of  Estimated  Clearance. 

(iii)  Reimbursable  funding  is  available 
for  selection  by  a  State,  subject  to  the 
approval  of  the  FMS,  only  for  a  program 
for  which  the  State  used  reimbursable 
funding  prior  to  October  24, 1992. 
However,  reimbursable  funding  is  not 
available  for  selection  by  a  State  for  the 
programs  listed  in  §  205.4(a). 

(iv)  A  State  and  the  FMS  may 
negotiate  the  use  of  other  mutually 
agreed  upon  funds  transfer  procedures. 

(v)  A  State  may  apply  more  than  one 
funding  technique  or  funds  transfer 
procedure  to  a  program  with  multiple 
cash  flows. 

(3)  Interest  calculation  method. 
Consistent  with  §  205.13,  a  Treasury- 
State  Agreement  must  indicate  the 
method  a  State  will  use  to  calculate  and 
document  interest  liabilities  pursuant  to 
this  Subpart. 

(4)  Clearance  pattern  method. 
Consistent  with  §  205.8,  a  Treasury- 
State  Agreement  must  indicate  the 
method  and  standards  a  State  will  use 
to  develop  and  maintain  clearance 
patterns  pursuant  to  this  subpart. 

(5)  Direct  costs.  Consistent  with 

§  205.14,  a  Treasury-State  Agreement 
must  specify  the  types  of  direct  costs  a 
State  expects  to  incur. 

(6)  Reverse  flow  programs.  Consistent 
with  §§  205.8  and  205.13,  with  respect  to 
programs  for  which  the  Federal 
Government  makes  payments  on  behalf 
of  a  State,  a  Treasury-State  Agreement 
must  indicate  the  methods  a  Federal 
agency  will  use  to  calculate  and 
document  interest  liabilities  and  to 
develop  and  maintain  clearance 
patterns  pursuant  to  this  subpart. 


(c)  Consultation  with  Federal 
agencies.  The  FMS  will  consult  with 
Federal  program  agencies  as  necessary 
and  appropriate  when  negotiating  a 
Treasury-State  Agreement. 

(d)  Amendment.  A  Treasury-State 
Agreement  may  be  amended  by  the 
mutual  written  consent  of  the  State  and 
the  FMS. 

(e)  Five-year  expiration.  A  Treasury- 
State  Agreement  expires  if  it  is  not 
amended  for  5  years. 

(f)  Default  provisions  for  a  State 
without  a  Treasury-State  Agreement 
after  the  Onset  Period.  With  respect  to  a 
State  that  does  not  have  a  Treasury- 
State  Agreement  in  effect  after  the  later 
of  June  30, 1993,  or  the  last  day  of  the 
State’s  1993  fiscal  year,  the  following 
apply: 

(1)  The  FMS  shall  prescribe  funds 
transfer  procedures  to  be  used  by  the 
State  and  a  Federal  agency  in 
implementing  this  Subpart,  consistent 
with  Federal  and  State  law. 

(2)  The  FMS  shall  prescribe  the 
method  for  calculating  interest  liabilities 
pursuant  to  this  subpart. 

§  205.10  Funding  of  indirect  costs  and 
administrative  cost  grants. 

(a)  A  State  and  the  FMS  may  agree,  in 
a  Treasury-State  Agreement,  to  the 
following  funding  conventions  for 
indirect  costs  and  administrative  cost 
grants: 

(1)  The  State  will  draw  down  a 
prorated  amount  of  an  administrative 
cost  grant  on  the  date  of  the  State 
payday.  For  example,  the  State  would 
draw  one-third  of  a  quarterly 
administrative  cost  grant  if  payroll  is 
monthly,  or  one-sixth  of  a  quarterly 
administrative  cost  grant  if  payroll  is 
semi-monthly. 

(2)  If  an  indirect  cost  rate  is  applied  to 
a  program,  the  State  will  include  a 
proportionate  share  of  the  indirect  cost 
allowance  in  each  drawdown  by 
applying  the  indirect  cost  rate  to  the 
appropriate  direct  costs  of  each 
drawdown. 

(3)  If  costs  must  be  allocated  to 
various  programs  pursuant  to  a  labor 
distribution  or  other  system  under  an 
approved  cost  allocation  plan,  the  State 
will  draw  down  funds  to  meet  cash 
outlay  requirements  based  on  the  most 
recent,  certified  cost  allocations,  with 
subsequent  adjustments  pursuant  to  the 
actual  allocation  of  costs. 

(b)  A  State  and  the  FMS  may  agree,  in 
a  Treasury-State  Agreement,  that  no 
interest  liabilities  will  be  incurred  or 
calculated  for  indirect  costs  and 
administrative  cost  grants, 
notwithstanding  any  other  provision  of 
this  subpart. 
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§  205.1 1  Federal  interest  liabilities. 

(a)  General.  The  Federal  Government 
will  incur  an  interest  liability  to  a  State 
if  the  State  pays  out  its  own  funds  for 
program  purposes  with  valid 
obligational  authority  under  Federal 
law,  Federal  regulation,  or  Federal-State 
agreement.  A  Federal  interest  liability 
will  accrue  from  the  day  a  State  pays 
out  its  own  funds  for  program  purposes 
to  the  day  Federal  funds  are  credited  to 
a  State  account. 

(b)  Late  appropriations.  If  a  State 
pays  out  its  own  funds  for  program 
purposes  due  to  delay  in  passage  of  a 
Federal  appropriations  act,  the  Federal 
Government  will  incur  an  interest 
liability  if  an  appropriations  act,  as 
enacted,  covers  the  period  of  the  State's 
expenditure  and  permits  payment  for 
expenses  already  incurred  by  the  State. 

(c)  Lack  of  obligational  authority 
other  than  occurring  through  late 
appropriations.  If  a  State  pays  out  its 
own  funds  for  program  purposes  without 
obligational  authority,  the  Federal 
Government  will  incur  an  interest 
liability  if  the  lack  of  obligational 
authority  is  not  the  result  of  limitation, 
reduction,  or  termination  of  the  program 
and  where  obligational  authority  is 
subsequently  established  to  permit 
payment  for  the  State’s  expenditure. 

(d)  Federal  Highway  Trust  Fund.  The 
following  applies  to  programs  and 
projects  funded  out  of  the  Federal 
Highway  Trust  Fund,  notwithstanding 
any  other  provision  of  this  section: 

(1)  If  a  State  does  not  request  funds  at 
least  weekly  for  current  project  costs,  a 
Federal  interest  liability  will  not  accrue 
prior  to  the  day  a  State  submits  a 
request  for  funds. 

(2)  If  a  State  pays  out  its  own  funds  in 
the  absence  of  a  project  agreement  or  in 
excess  of  the  Federal  obligation  in  a 
project  agreement,  the  Federal 
Government  will  not  incur  an  interest 
liability. 

(e)  Discretionary  grant  project 
approval.  If  a  State  pays  out  its  own 
funds  prior  to  the  earlier  of  (1)  The  day  a 
Federal  agency  officially  notifies  the 
State  in  writing  that  a  discretionary 
grant  project  has  been  approved,  or  (2) 
The  date  that  a  Federal  agency  is 
otherwise  obligated  in  law  to  pay  the 
discretionary  grant  project  to  the  State, 
the  Federal  Government  will  not  incur 
an  interest  liability,  notwithstanding  any 
other  provision  of  this  section. 

(f)  Authorizations  and  appropriations 
for  future  years.  If  a  State  pays  cut  its 
own  funds  prior  to  the  availability  of 
Federal  funds  that  have  been  authorized 
or  appropriated  for  a  future  Federal 
fiscal  year,  the  Federal  Government  will 
not  incur  an  interest  liability, 


notwithstanding  any  other  provision  of 
this  section. 

(g)  Reverse  flow  programs.  With 
respect  to  programs  for  which  the 
Federal  Government  makes  payments 
on  behalf  of  a  State,  such  as 
Supplemental  Security  Income,  the 
Federal  Government  will  incur  an 
interest  liability  if  State  funds  are  in  a 
Federal  Government  account  prior  to  the 
day  a  Federal  agency  pays  out  funds  for 
program  purposes.  A  Federal  interest 
liability  will  accrue  from  the  day  State 
funds  are  credited  to  the  Federal 
Government’s  account  to  the  day  the 
Federal  agency  pays  out  the  State  funds 
for  program  purposes. 

§  205.12  State  interest  liabilities. 

(a)  General.  A  State  will  incur  an 
interest  liability  to  the  Federal 
Government  if  Federal  funds  are  in  a 
State  account  prior  to  the  day  the  State 
pays  out  funds  for  program  purposes.  A 
State  interest  liability  will  accrue  from 
the  day  Federal  funds  are  credited  to  a 
State  account  to  the  day  the  State  pays 
out  the  Federal  funds  for  program 
purposes. 

(b)  Refunds.  A  State  will  incur  an 
interest  liability  to  the  Federal 
Government  on  a  refund  transaction  of 
Federal  funds.  A  State  interest  liability 
will  accrue  from  the  day  the  refund  is 
credited  to  a  State  account  to  the  day 
the  refund  is  either  paid  out  for  program 
purposes  or  credited  to  a  Federal 
Government  account.  However,  a  State 
may  adopt  a  transaction  threshold  not 
exceeding  $10,000,  below  which  the 
State  will  not  incur  an  interest  liability 
on  a  refund  transaction. 

(c)  Reverse  flow  programs.  With 
respect  to  programs  for  which  the 
Federal  Government  makes  payments 
on  behalf  of  a  State,  such  as 
Supplemental  Security  Income,  a  State 
will  incur  an  interest  liability  to  the 
Federal  Government  if  a  Federal  agency 
pays  out  Federal  funds  for  program 
purposes  on  behalf  of  the  State.  A  State 
interest  liability  will  accrue  from  the 
day  the  Federal  agency  pays  out  Federal 
funds  for  program  purposes  to  the  day 
State  funds  are  credited  to  the  Federal 
Government’s  account. 

(d)  Exception.  Notwithstanding  any 
other  provision  in  this  section,  a  State 
will  not  incur  an  interest  liability  to  the 
Federal  Government  if  Federal  law 
requires  that  the  interest  a  State  earns 
on  Federal  funds  must  be  retained  by 
the  State  or  used  for  program  purposes. 
This  exception  shall  not  be  construed  to 
exempt  a  program  from  any  other 
provision  of  this  subpart. 


§205.13  Interest  calculation. 

(a)  State  responsibilities.  A  State 
shall  calculate  Federal  interest  liabilities 
and  State  interest  liabilities  for  each 
program  subject  to  this  subpart,  except 
as  provided  for  in  paragraph  (b)  of  this 
section. 

(b)  Reverse  flow  programs.  A  Federal 
agency  shall  calculate  Federal  interest 
liabilities  and  State  interest  liabilities 
for  a  program  subject  to  this  subpart  for 
which  the  Federal  agency  makes 
payments  on  behalf  of  a  State,  such  as 
Supplemental  Security  Income. 

(c)  Start  date.  Interest  liabilities  begin 
accruing  October  24, 1992. 

(d)  Interest  rate.  The  interest  rate  for 
all  interest  liabilities  pursuant  to  this 
subpart  is  the  annualized  rate  equal  to 
the  average  equivalent  yields  of  13-week 
Treasury  Bills  auctioned  during  a  State's 
fiscal  year,  except  as  provided  for  in 
paragraph  (i)  of  this  section.  The  FMS 
will  provide  this  rate  to  each  State. 

(e)  Interest  calculation  method  and 
standards.  A  State  shall  calculate  and 
report  interest  liabilities  on  the  basis  of 
its  fiscal  year.  A  State  shall  ensure  that 
its  interest  calculations  are  auditable. 

As  set  forth  in  §  205.9,  a  Treasury-State 
Agreement  must  include  the  method  a 
State  will  use  to  calculate  and  document 
interest  liabilities  pursuant  to  this 
subpart. 

(f)  Statistical  sampling.  If  a  State  uses 
statistical  sampling  to  calculate  interest, 
the  State  must  randomly  sample 
transactions  for  each  program  subject  to 
this  subpart  to  ensure,  at  a  minimum,  a 
95  percent  confidence  interval  subject  to 
a  .3  dollar-weighted  day  bound  of  error 
estimate. 

(g)  Onset  Period.  A  State  shall 
determine  interest  liabilities  for  the 
Onset  Period,  which  is  from  October  24, 
1992,  to  the  later  of  June  30, 1993,  or  the 
last  day  of  the  State’s  1993  fiscal  year,  in 
accordance  with  §  205.5. 

(h)  Transactions  prior  to  a  State's 
1994  fiscal  year.  Consistent  with  the 
provisions  of  §  205.5,  a  State  shall  not 
include  in  an  interest  calculation  a 
transaction  in  which  either  the  transfer 
of  funds  to  the  State  or  the  pay  out  of 
funds  for  program  purposes  by  the  State 
occurs  prior  to  the  later  of  July  1, 1993, 
or  the  first  day  of  the  State’s  1994  fiscal 
year. 

(i)  Funds  withdrawn  from  a  State 
account  in  the  Unemployment  Trust 
Fund  (UTF).  A  State  shall  account  for 
the  actual  interest  earnings  and  the 
related  banking  costs  attributable  to 
funds  withdrawn  from  the  State’s 
account  in  the  UTF. 

(1)  If  funds  withdrawn  from  the 
several  accounts  in  the  UTF  are 
commingled  in  the  State’s 
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Unemployment  Insurance  benefit 
payment  account,  the  funds  withdrawn 
from  the  State’s  account  must  be 
allocated  a  pro  rata  share  of  the  actual 
interest  earnings  and  related  banking 
costs  of  the  benefit  payment  account. 
Funds  withdrawn  from  the  State’s 
account  in  the  UTF  that  are  included  in 
investment  pools  must  be  allocated  a 
pro  rata  share  of  interest  earnings  of  the 
investment  pool. 

(2)  Notwithstanding  any  other 
provision  of  this  subpart,  a  State’s 
interest  liability  on  funds  withdrawn 
from  its  account  in  the  UTF  consists  of 
the  actual  interest  earnings  less  the 
related  banking  costs  of  such  funds,  and 
shall  be  deposited  in  the  State’s  account 
in  the  UTF. 

(3)  This  paragraph  (i)  does  not  apply 
to  funds  withdrawn  from  the  Federal 
Employees  Compensation  Account  and 
the  Extended  Unemployment 
Compensation  Account  in  the  UTF. 

§  205.14  Direct  costs  of  implementation. 

(a)  Definition.  Direct  costs  of 
implementing  this  subpart  are  those 
costs  necessary  for  the  development  and 
maintenance  of  clearance  patterns  and 
those  costs  necessary  to  perform  the 
actual  calculation  of  interest  liabilities. 
Direct  costs  do  not  include  expenses 
incurred  for  upgrading  or  modernizing  of 
accounting  systems. 

(b)  Reimbursement  of  direct  costs.  A 
State  will  be  compensated  annually  for 
the  direct  costs  of  implementing  this 
subpart,  subject  to  the  following 
conditions  and  limitations. 

(1)  Treasury-State  Agreement.  A  State 
must  have  a  Treasury-State  Agreement 
with  the  FMS,  as  set  forth  in  §  205.9. 

(2)  Direct  cost  claim.  A  State  must 
submit  a  claim  for  direct  costs  with  its 
Annual  Report,  as  set  forth  in 

§  205.15(c). 

(3)  Documentation.  A  State  must 
maintain  documentation  to  substantiate 
its  claim  for  direct  costs. 

(4)  Eligibility  of  costs.  Direct  costs  in 
excess  of  $50,000  in  any  year  are  not 
eligible  for  reimbursement,  unless  a 
State  can  justify  to  the  FMS  that  it 
would  be  unable  to  develop  clearance 
patterns  or  perform  the  actual 
calculation  of  interest  without  incurring 
such  costs. 

(5)  Costs  incurred  in  prior  years. 

Direct  costs  incurred  prior  to  a  State’s 
most  recently  completed  fiscal  year  are 
not  eligible  for  reimbursement, 
excepting  costs  incurred  prior  to  the  first 
day  of  a  State’s  1994  fiscal  year  and 
claimed  for  reimbursement  with  the 
State’s  first  Annual  Report  submitted 
pursuant  to  this  subpart. 

(6)  Costs  incurred  prior  to  July  22, 

1991.  Direct  costs  incurred  prior  to  July 


22, 1991,  are  not  eligible  for 
reimbursement,  unless  a  State  makes 
separate  application  for  such  costs,  with 
adequate  justification  and 
documentation. 

(7)  Review  by  the  FMS.  The  FMS  will 
review  all  direct  cost  claims  for 
reasonableness.  Unreasonable  cost 
claims,  as  determined  by  the  FMS,  will 
not  be  reimbursed,  notwithstanding  any 
other  provision  of  this  section. 

(8)  Method  of  reimbursement.  The 
FMS  will  affect  direct  cost 
reimbursement  by  reducing  the  State 
interest  liability  and  adjusting  the 
Federal  interest  liability  for  each  State, 
to  the  extent  allowed  by  the  following 
limitations: 

(i)  Interest  liabilities  for  programs 
funded  out  of  trust  funds  for  which  the 
Secretary  is  trustee  may  not  be  reduced 
or  adjusted;  and 

(ii)  The  aggregate  Federal  interest 
liability  for  all  States  may  not  increase. 

(c)  Application  of  cost  principles.  A 
State  shall  not  include  direct  costs  of 
implementing  this  subpart,  as  defined  in 
paragraph  (a)  of  this  section,  in  the 
development  of  its  Statewide  cost 
allocation  plan,  as  provided  for  in  OMB 
Circular  A-87.  All  other  costs  incurred 
by  a  State  to  implement  this  subpart  are 
subject  to  the  procedures  and  principles 
of  OMB  Circular  A-87. 

(d)  Sunset  review.  By  July  1, 1996,  the 
FMS  will  review  the  policies  in  this 
section  to  determine  their  effectiveness. 

§  205.15  Annual  Reports. 

(a)  A  State  shall  submit  an  Annual 
Report  to  the  FMS  by  December  31 
accounting  for  the  interest  liabilities  of 
the  State’s  most  recently  completed 
fiscal  year.  The  format  of  the  Annual 
Report  will  be  prescribed  by  the  FMS 
and  will  include,  at  a  minimum,  the 
following: 

(1)  The  Federal  interest  liability  for 
each  program  subject  to  this  subpart; 

(2)  The  State  interest  liability  for  each 
program  subject  to  this  subpart,  with  the 
State  interest  liability  on  refunds  for 
each  program  reported  separately; 

(3)  The  total  Federal  interest  liability 
for  all  programs  subject  to  this  subpart; 

(4)  The  total  State  interest  liability  for 
all  programs  subject  to  this  subpart; 

(5)  The  net  total  interest  owed  by  the 
State  or  the  Federal  Government; 

(6)  For  information  purposes,  not  for 
the  calculation  of  interest,  the  actual 
interest  eamings  on  and  the  related 
banking  costs  for  funds  drawn  from  the 
State’s  account  in  the  UTF. 

(b)  A  State  shall  submit  its  Annual 
Report  both  in  hard  copy  and  either  on 
computer  diskette  or  by  other  electronic 
means  prescribed  by  the  FMS. 


(c)  A  State  may  submit  as  part  of  its 
Annual  Report  a  claim  for 
reimbursement  of  the  direct  costs  of 
implementing  this  subpart,  in 
accordance  with  §  205.14.  An  authorized 
State  official  shall  certify  the  accuracy 
of  a  State’s  direct  cost  claim. 

(d)  An  authorized  State  official  shall 
certify  the  accuracy  of  a  State's  Annual 
Report. 

(e)  Reverse  flow  programs.  With 
respect  to  a  program  for  which  the 
Federal  Government  makes  payments 
on  behalf  of  a  State,  a  Federal  agency 
shall  provide  an  interest  report  to  a 
State  by  December  1  for  the  State’s  most 
recently  completed  fiscal  year.  The 
interest  report  will  include  the  State 
interest  liability  and  the  Federal  interest 
liability  for  the  program,  including  the 
Federal  interest  liability  on  refund 
transactions  of  $10,000  or  more.  The 
Federal  agency  shall  certify  the 
accuracy  of  the  interest  report.  A  State 
shall  incorporate  the  interest  report  in 
its  Annual  Report. 

(f)  The  FMS  will  distribute  Annual 
Reports  to  Federal  agencies. 

§  205.16  Interest  payment 

(a)  Adjusted  interest  liabilities.  The 
FMS  will  adjust  a  State’s  total  interest 
liability  and  the  Federal  Government’s 
total  interest  liability  to  a  State  to  effect 
direct  cost  reimbursement,  as  set  forth 
in  §  205.14(b)(8). 

(b)  Net  interest  payment.  The 
adjusted  total  State  interest  liability  and 
the  adjusted  total  Federal  interest 
liability  for  each  State  will  be  offset  to 
determine  the  net  interest  payable  to  or 
from  a  State.  The  payment  of  net 
interest  to  or  from  a  State  for  its  most 
recently  completed  fiscal  year  will  occur 
no  later  than  March  1. 

(c)  Disputed  amounts.  If  the  amount  of 
interest  payable  is  disputed  according  to 
the  provisions  of  8  205.18,  payment  must 
occur  for  any  undisputed  portions.  The 
interest  in  dispute  must  be  paid  within 
14  days  of  receipt  of  the  decision  by  the 
Assistant  Commissioner,  Federal 
Finance,  as  set  forth  in  §  205.18. 

§  205.17  Compliance  and  oversight 

fa)  State  coordinator.  A  State  shall 
designate  an  official  representative  with 
the  statutory  or  administrative  authority 
to  coordinate  all  interaction  with  the 
Federal  Government  concerning  this 
subpart,  and  shall  notify  the  FMS  of  the 
representative’s  name  and  title  in 
writing. 

(b)  Federal  agency  coordinator.  A 
Federal  Agency  shall  designate  an 
official  representative  to  coordinate  all 
interaction  with  the  FMS  and  the  States 
concerning  this  subpurt,  and  shall  notify 
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the  FMS  of  the  representative's  name 
and  title  in  writing. 

(c)  Recordkeeping.  A  State  shall 
maintain  records  supporting  interest 
calculations,  clearance  patterns,  direct 
costs,  and  other  functions  directly 
pertinent  to  the  implementation  and 
administration  of  this  subpart. 

(d)  Record  retention.  A  State  shall 
retain  the  records  related  to 
implementation  of  this  subpart  of  each 
fiscal  year  for  3  years  from  the  date  the 
State  submits  its  Annual  Report,  or  until 
any  dispute  or  action  involving  the 
records  and  documents  is  completed, 
whichever  is  later. 

(e)  Availability  of  records.  The  FMS, 
the  Comptroller  General,  and  a  Federal 
agency  shall  have  the  right  of  access  to 
all  records  for  the  purpose  of  verifying 
interest  calculations,  clearance  patterns, 
direct  cost  claims,  and  the  State’s 
accounting  for  Federal  funds. 

(f)  Records  for  reverse  flow  programs. 
With  respect  to  programs  for  which  the 
Federal  Government  makes  payment  on 
behalf  of  a  State,  a  Federal  agency  shall 
maintain  records  supporting  interest 
calculations  and  clearance  patterns.  A 
Federal  agency  shall  retain  such  records 
for  3  years  from  the  date  the  Federal 
agency  submits  its  interest  calculations 
to  a  State,  as  set  forth  in  §  205.15(e),  or 
until  any  dispute  or  action  involving  the 
records  is  completed,  whichever  is  later. 
The  FMS,  the  Comptroller  General,  and 
a  State  shall  have  the  right  of  access  to 
all  records  for  the  purpose  of  verifying 
interest  calculations,  clearance  patterns, 
and  the  Federal  agency's  accounting  for 
State  funds. 

(g)  State  audits.  A  State's 
implementation  of  this  subpart  is  subject 
to  audit  in  accordance  with  chapter  75 
of  title  31,  United  States  Code, 
“Requirements  for  Single  Audits." 

(hj  Federal  agency  compliance 
reviews.  A  Federal  agency's 
implementation  of  this  subpart  is  subject 
to  review  pursuant  to  procedural 
instructions  issued  by  the  FMS. 

(i)  Reviewing  Annual  Reports.  The 
FMS  will  distribute  Annual  Reports  to 
Federal  agencies,  as  set  forth  in 

§  205.15(f).  Upon  request  by  the  FMS,  a 
Federal  agency  shall  review  a  State's 
Annual  Report  for  accuracy  and 
reasonableness  and  shall  report  its 
findings  to  the  FMS. 

(j)  Federal  agency  noncompliance.  If  a 
Federal  agency  egregiously  or 
repeatedly  causes  Federal  interest 
liabilities  or  fails  to  comply  with  this 
subpart,  the  FMS  may  collect  a  charge 
from  the  Federal  agency  in  an  amount 
the  FMS  determines  to  be  the  cost  to  the 
general  fund  of  the  Treasury  caused  by 
such  noncompliance,  in  accordance  with 
the  following: 


(1)  The  FMS  will  issue  a  Notice  of 
Assessment  to  the  Federal  agency, 
indicating  the  nature  of  the 
noncompliance,  the  amount  of  the 
charge,  the  manner  in  which  it  was 
calculated,  and  the  right  to  file  an 
appeal. 

(2)  A  charge  for  noncompliance,  to  the 
maximum  extent  practicable,  will  be 
paid  out  of  appropriations  available  for 
the  Federal  agency’s  operations  and  will 
not  be  paid  from  amounts  available  for 
funding  the  programs  of  the  Federal 
agency. 

(3)  If  a  Federal  agency  does  not  pay  a 
charge  for  noncompliance  within  45 
days  after  receiving  a  Notice  of 
Assessment,  the  FMS  will  debit  the 
appropriate  Federal  agency  account. 

(4)  A  Federal  interest  liability 
resulting  from  circumstances  beyond  the 
control  of  a  Federal  agency  does  not 
constitute  noncompliance. 

(k)  State  noncompliance.  If  a  State 
materially  fails  to  comply  with  this 
subpart,  the  FMS  may  take  one  or  more 
of  the  following  actions,  as  appropriate 
in  the  circumstances: 

(l)  Request  a  Federal  agency  or  the 
General  Accounting  Office  to  conduct 
an  audit  of  the  State  to  determine 
interest  owed  to  the  Federal 
Government,  and  implement  procedures 
to  recover  such  interest;  or 

(2)  Deny  the  reimbursement  of  all  or  a 
part  of  the  State’s  direct  cost  claim;  or 

(3)  Take  other  remedies  legally 
available. 

(1)  Failure  to  request  funds.  If  a  State 
repeatedly  or  deliberately  fails  to 
request  funds  in  accordance  with  the 
procedures  established  for  its  funding 
techniques,  as  set  forth  in  §  205.7  or  in  a 
Treasury-State  Agreement,  the  FMS  may 
deny  the  State  payment  or  credit  for  any 
resultant  Federal  interest  liability, 
notwithstanding  any  other  provision  of 
this  part. 

§  205.18  Appeals  and  dispute  resolution. 

(a)  Appeal  by  a  Federal  agency.  A 
Federal  agency  may  appeal  any  charge 
assessed  by  the  FMS  for  noncompliance 
by  submitting  an  appeal  in  writing  to  the 
Assistant  Commissioner,  Federal 
Finance  (hereinafter  Assistant 
Commissioner),  of  the  FMS,  within  45 
days  of  the  date  of  the  Notice  of 
Assessment.  The  appeal  shall  include  a 
concise  factual  statement  of  the 
conditions  leading  to  the  Notice  of 
Assessment,  the  basis  of  the  appeal,  and 
the  action  requested  by  the  agency.  In 
the  event  of  an  appeal,  the  charge 
imposed  under  the  Notice  of  Assessment 
will  be  deferred  pending  the  results  of 
the  appeal. 

(1)  Appeal  review  process.  The 
Assistant  Commissioner  will  review  the 


Notice  of  Assessment,  any 
documentation  supporting  the  Notice, 
and  the  written  appeal  from  the  agency. 

If  based  on  this  review,  the  Assistant 
Commissioner  finds  that  additional 
information  is  required,  the  Assistant 
Commissioner  may  request  to  meet  with 
the  agency,  as  well  as  other  parties 
selected  by  the  Assistant  Commissioner, 
as  part  of  the  review  process. 

(2)  Decision.  The  Assistant 
Commissioner  will  issue  a  written 
decision  within  30  days  of  receipt  of  the 
appeal.  The  Assistant  Commissioner 
may  unilaterally  extend  this  period  for 
an  additional  30  days  if  required.  The 
decision  of  the  Assistant  Commissioner 
whether  to  uphold  the  Notice  of 
Assessment,  to  overturn  the  Notice,  or 
to  mandate  some  other  action  will  be 
stated  in  the  written  decision.  Other 
actions  mandated  may  include  a 
reduced  charge,  a  deferral  of  the  charge, 
an  alternate  solution  to  cash 
management  improvement,  or  any 
combination  thereof.  The  basis  of  the 
decision,  the  amount  of  the  charge  and 
the  effective  date  of  the  charge  will  be 
stated  in  the  written  decision.  The 
effective  date  of  the  charge  may  be 
retroactive  to  the  date  indicated  in  the 
Notice  of  Assessment. 

(b)  Resolution  of  disputes.  If  a  dispute 
arises  from  the  implementation  or 
administration  of  this  Subpart,  the 
following  resolution  mechanism  is 
available: 

(1)  The  aggrieved  party  may  submit  a 
written  appeal  to  the  Assistant 
Commissioner.  The  aggrieved  party 
shall  concurrently  serve  a  copy  of  the 
written  appeal  to  the  other  concerned 
parties. 

(2)  Within  30  days  of  the  submission 
of  the  written  appeal,  the  aggrieved 
party  shall  submit  to  the  Assistant 
Commissioner  a  written  statement  not 
exceeding  15  pages,  with  supporting 
documentation  in  appendices,  that 
articulates  the  dispute,  the  aggrieved 
party’s  position,  and  the  relief  sought. 
The  aggrieved  party  shall  concurrently 
serve  its  statement  upon  the  other 
concerned  parties. 

(3)  Within  30  days  of  receipt  of  the 
aggrieved  party's  statement,  the 
responding  party  may  submit  a  response 
statement  not  exceeding  15  pages,  with 
supporting  documentation  in 
appendices,  to  the  Assistant 
Commissioner.  The  responding  party 
shall  concurrently  serve  its  response 
statement  to  the  other  concerned 
parties. 

(4)  The  Assistant  Commissioner  will 
issue  a  written  decision  within  30  days 
after  the  period  for  the  submission  of  the 
response  statement.  The  Assistant 
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Commissioner  may  unilaterally  extend 
the  deadline  for  issuing  a  decision  by  30 
days  if  required.  The  Assistant 
Commissioner's  decision  shall  be  the 
final  agency  action  on  the  part  of  the 
FMS  for  the  purposes  of  judicial  review 
procedures  under  the  Administrative 
Procedures  Act,  5  U.S.C.  701-706,  unless 
either  party  invokes  the  provisions  of 
the  Administrative  Dispute  Resolution 
Act  of  1990,  5  U.S.C.  581-593  (ADRA),  in 
accordance  with  the  following. 

(i)  Either  party  may  seek  to  invoke  the 
assistance  of  a  neutral  party  appointed 
under  the  provisions  of  the  ADRA 
within  30  days  of  receipt  of  the 
Assistant  Commissioner  written 


decision.  The  party  invoking  the  ADRA 
shall  notify  both  the  Assistant 
Commissioner  and  the  responding  party 
in  writing.  With  the  written  mutual 
consent  of  the  parties  and  the  Assistant 
Commissioner,  a  neutral  party 
appointed  under  the  provisions  of  the 
ADRA  may  assist  in  resolving  the 
dispute  through  the  use  of  alternate 
means  of  dispute  resolution  as  defined 
in  the  ADRA. 

(ii)  If  the  party  invoking  the  ADRA  is 
unable  to  reach  a  satisfactory  resolution 
of  the  problem  using  the  ADRA,  the 
Assistant  Commissioner’s  decision  shall 
be  the  final  agency  action  on  the  part  of 
the  FMS  for  purposes  of  the  judicial 


review  procedures  under  the 
Administrative  Procedure  Act,  5  U.S.C. 
701-706. 

Appendix  A  to  Subpart  A  of  Part  205 — 
Definition  of  Major  Federal  Assistance 
Program 

Major  Federal  Assistance  Program,  for 
State  governments  having  Federal  assistance 
expenditures  between  $100,000  and 
$100,000,000  means  any  program  for  which 
Federal  expenditures  during  the  applicable 
year  exceed  the  larger  of  $300,000,  or  3 
percent  of  such  total  expenditures.  Where 
total  expenditures  during  the  applicable  year 
exceed  $100,000,000,  the  following  criteria 
apply: 


$100  million... 

1  billion . 

2  billion . 

3  billion . 

4  billion . 

5  billion . 

6  billion . 

Over  7  billion. 


Total  expenditure  of  federal  financial  assistance  tor  all  programs 


More  than 


Major 
federal 
assistance 
program 
means  any 
program 
that 

exceeds 

(million) 

But  less 
than  (billion) 

$1 

$3 

2 

4 

3 

7 

4 

10 

5 

13 

6 

16 

7 

19 

20 

Subpart  B — Potential  Liabilities  on 
Intergovernmental  Funds  Transfers 
Included  in  the  Catalog  of  Federal 
Domestic  Assistance  but  Otherwise 
Generally  Excluded  From  Subpart  A 

§  205. 1 9  Scope  of  Subpart. 

This  subpart  applies  to  programs  in 
the  Catalog  of  Federal  Domestic 
Assistance  that  are  not  subject  to 
subpart  A. 

§  205.20  Cash  advances. 


(a)  Cash  advances  to  a 
State  shall  be  limited  to  the  minimum 
amounts  needed  and  shall  be  timed  to 
be  in  accord  only  with  the  actual, 
immediate  cash  requirements  of  the 
State  in  carrying  out  a  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
cash  outlay  by  the  State  for  direct 


program  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

(b)  Neither  a  State  nor  the  Federal 
Government  will  incur  an  interest 
liability  on  the  transfer  of  funds  for  a 
program  subject  to  this  subpart. 

§  205.21  Federal  agency  oversight 
responsibilities. 

(a)  A  Federal  agency  shall  review  the 
practices  of  States  as  necessary  to 
ensure  compliance  with  this  subpart.  A 
Federal  agency  shall  notify  the  FMS  if  a 
State  demonstrates  an  unwillingness  or 
inability  to  comply  with  this  subpart. 

(b)  A  Federal  agency  shall  formulate 
procedural  instructions  specifying  the 
methods  for  carrying  out  the 
responsibilities  of  this  section. 

§  205.22  State  noncompliance. 

If  a  State  demonstrates  an 
unwillingness  or  inability  to  comply 
with  this  subpart,  the  FMS  may  require 
the  State  and  a  Federal  agency  to  cover 


additional  programs  under  Subpart  A  of 
this  part,  notwithstanding  any  other 
provision  of  this  part. 

§  205.23  Failure  to  make  funds  available. 

Consistent  with  program  purposes  and 
regulations,  if  a  Federal  agency 
demonstrates  an  unwillingness  or 
inability  to  make  Federal  funds 
available  to  a  State  as  needed  to  carry 
out  a  program,  the  FMS  may  require  the 
State  and  the  Federal  agency  to  cover 
additional  programs  under  Subpart  A  of 
this  part,  notwithstanding  any  other 
provision  of  this  part. 

Subpart  C— [Reserved] 

Dated:  September  21, 1992. 

Russell  D.  Morris, 

Commissioner. 

[FR  Doc.  92-23262  Filed  9-23-92;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  153  and  159 
[OP P-600 10C;  FRL  4047-5] 

Reporting  Requirements  for  Risk/ 
Benefit  Information 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  EPA  proposes  to  codify  its 
interpretation  regarding  which  failures 
to  report  information,  or  delays  in 
reporting,  will  be  regarded  by  EPA  as 
violations  of  FIFRA  section  6(a)(2), 
actionable  under  FIFRA  sections 
12(a)(2)(B)(ii)  and  12(a)(2)(N).  EPA’s  first 
enforcement  policy  regarding  FIFRA 
section  6(a)(2)  appeared  in  the  Federal 
Register  of  July  12, 1979  (44  FR  40716). 
EPA  took  steps  to  amend  and  codify 
that  policy  by  issuing  a  final  rule  and 
statement  of  policy  which  was 
published  in  the  Federal  Register  of 
September  20, 1985  (50  FR  38115).  That 
rule  was  not  made  effective  by  EPA 
because  of  comments  received  after  it 
was  published.  Based  on  the  comments, 
the  Agency  has  revised  the  rule,  and  is 
now  issuing  a  proposed  rule  which 
incorporates  those  revisions.  The 
proposal  revises  the  requirements  for 
submission  of  information  regarding 
pesticide  ingredients,  impurities, 
metabolites  and  degradates;  it  also 
contains  changes  intended  to  clarify  the 
Agency’s  intent  regarding  whether  and 
when  to  submit  information  pursuant  to 
FIFRA  section  6(a)(2).  This  rule  is 
proposed  under  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 

7  U.S.C.  136  et  seq. 

dates:  Comments  on  this  proposed  rule 
will  be  accepted  until  November  23, 

1992. 

addresses:  Submit  written  comments, 
bearing  the  identification  number  OPP- 
60010C,  by  mail  to:  Public  Docket,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington  DC  20460.  In  person  deliver 
comments  to:  Public  Docket  Rm.  1132, 
CM  #  2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  the  proposal  may 
be  claimed  to  be  confidential  by 
marking  any  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 


inclusion  in  the  public  record. 

Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Comments  will  be  available  for  public 
inspection  in  Room  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  James  V.  Roelofs,  and/or  David 
Alexander,  Office  of  Pesticide  Programs 
(H7501C),  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Crystal  Mall  #2,  Rm.  1115, 1921 
Jefferson  Davis  Highway.  Arlington,  VA, 
(703)  305-7102. 

SUPPLEMENTARY  INFORMATION: 
ELECTRONIC  AVAILABILITY:  This 
document  is  available  as  an  electronic 
file  on  The  Federal  Bulletin  Board  at  9 
a.m.  on  the  date  of  publication  in  the 
Federal  Register.  By  modem  dial  202- 
512-1387  or  call  202-512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript,  WordPerfect  5.1  and  ASCIL 

The  1985  rule  was  issued  as  a  final 
interpretive  rule  as  subpart  D  of  40  CFR 
part  153.  This  proposed  rule  is  being 
issued  for  notice  and  comment  as  40 
CFR  part  159,  subpart  D.  This 
Supplementary  Information  is  organized 
into  five  units.  Unit  I  provides  a  brief 
history  of  the  Agency’s  regulatory 
efforts  regarding  FIFRA  section  6(a)(2j. 
Unit  II  sets  forth  EPA’s  interpretation  of 
section  6(a)(2)  to  provide  a  context  for 
the  proposed  rule.  Unit  III  provides  a 
discussion  of  the  basis  for  the  proposed 
rule,  and  examples  of  how  the  rule  is 
applied.  Unit  IV  notes  that  this  rule 
complies  with  section  25  of  FIFRA,  and 
that  the  FIFRA  Scientific  Advisory  Panel 
waived  review  of  the  rule  and  the  U.S. 
Department  of  Agriculture  had  no 
comments  on  the  rule.  Unit  V 
demonstrates  that  promulgation  of  this 
rule  complies  with  various  regulatory 
review  requirements,  including 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act,  and  the  Paperwork 
Reduction  Act.  The  last  Unit  is  the  text 
of  the  proposed  rule. 

The  proposed  rule  is  organized  as 
follows.  General  information  appears  in 
the  earlier  sections  of  the  rule,  and 
includes:  the  text  of  the  relevant 
statutory  requirements  (§  159.152): 
definitions  (§  159.153);  provisions 
concerning  when  and  how  information 
must  be  submitted  (§  §  159.155-159.156), 
and  what  information  must  be  submitted 
(§  159.158).  Sections  159.165  through 
159.195  provide  details  on  the  specific 
types  of  information  that  give  rise  to 
reporting  requirements. 


This  rule  is  proposed  pursuant  to 
FIFRA  section  25,  7  U.S.C.  138w.  This 
proposal  sets  forth  which  "reports”  must 
be  submitted  to  satisfy  the  requirements 
of  FIFRA  section  12(a)(2)(B)(ii)  and 
12(a)(2)(N)  insofar  as  they  pertain  to 
FIFRA  section  6(a)(2).  This  rule  does  not 
require  submission  of  all  “additional 
factual  information”  which  is  within  the 
scope  of  section  6(a)(2);  it  does  describe 
that  information  for  which  EPA  will  hold 
registrants  responsible  under  FIFRA 
section  12.  The  July  12, 1979  Federal 
Rejpster  Notice  contemplated  later 
issuance  of  supplementary  notices 
concerning  types  of  information  not 
specifically  considered  in  the  July  1979 
Notice  (See  44  FR  40717).  This  proposed 
rule  should  be  considered  such  a 
supplementary  notice. 

On  January  2, 1992,  the  Agency  issued 
a  Notice  to  Manufacturers,  Formulators, 
Producers  and  Registrants  of  Pesticide 
Products  (PR  Notice  92-1)  to  remind 
them  of  their  statutory  responsibilities 
under  section  6(a)(2)  and  to  provide 
general  guidance.  The  PR  Notice 
suggests  that  this  proposed  rule  could  be 
used  as  a  guide  to  the  Agency’s  6(a)(2) 
policies.  However,  since  this  rule  is  not 
final,  registrants  are  not  obligated  to 
meet  reporting  requirements  which  are 
being  proposed  for  comment  at  this  time. 
The  requirements  of  the  final  rule  may 
differ  from  the  proposals  due  to 
information  gained  during  the  comment 
period. 

I.  History 

Section  6(a)(2)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  7  U.S.C.  136d(a)(2),  states:  “If  at  any 
time  after  the  registration  of  a  pesticide 
the  registrant  has  additional  factual 
information  regarding  unreasonable 
adverse  effects  on  the  environment  of 
the  pesticide,  he  shall  submit  such 
information  to  the  Administrator." 

Section  6(a)(2)  requires  each 
registrant  to  submit  any  item  of 
information  in  its  possession  which 
pertains  to  a  pesticide  product  for  which 
it  holds  or  held  a  registration  and  which, 
if  true,  would  be  relevant  to  an 
evaluation  of  the  risks  and  benefits  of 
the  pesticide  product.  Information 
consisting  solely  of  certain  unsolicited 
lay  opinion  or  which  has  been 
previously  submitted  is  an  exception  to 
this  requirement.  See  the  discussion  in 
Unit  II  of  this  document  and  §  159.158(b) 
and  (d). 

On  September  20, 1985,  EPA  issued  a 
comprehensive  codification  of  EPA’s 
enforcement  policy.  In  it,  EPA  codified 
its  policy  regarding  the  types  of 
information  EPA  actually  wants  to  have 
submitted  under  FIFRA  section  6(a)(2). 
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That  codification  amended  the  previous 
policy  (44  FR  40716)  by  specifying  that 
certain  failures  to  submit  information 
concerning  pesticide  residues  in  food, 
feed,  ground  water  or  elsewhere  in  the 
environment  would  be  regarded  as 
actionable  violations  of  F1FRA  section 
6(a)(2).  That  codification  also  specified 
that  most  information  had  to  be  received 
by  EPA  within  15  working  days  of  the 
time  any  officer,  employee  or  other 
person  acting  for  or  employed  by  the 
registrant  and  capable  of  appreciating 
the  significance  of  such  information  first 
comes  into  possession  of,  or  knows,  the 
information. 

The  Agency  invited  comments  on  the 
September  20, 1985  rule  and  indicated 
that  appropriate  modifications  to  the 
rule  would  be  considered  on  the  basis  of 
those  comments.  Comments  and 
questions  were  received  on  many 
aspects  of  the  rule  from  trade 
associations,  public  interest  groups  and 
individual  registrants.  Based  on  the 
Agency’s  review  of  the  comments  and 
questions  it  became  apparent  that 
clarification  of  the  rule  was  appropriate. 
Accordingly,  the  rule  proposed  today, 
when  effective,  will  supersede  that  rule 
and  all  previous  policy  statements 
pertaining  to  section  6(a)(2). 

II.  General  Interpretation  Regarding  the 
Type  of  Information  That  Must  Be 
Submitted  Under  FIFRA  Section  6(a)(2) 


information,  even  expert  opinion.  This 
issue  was  not  before  the  Court  and 
because  the  Agency  believes  the  Court’s 
view  is  contrary  to  the  weight  of  legal 
authority,  the  Agency  has  elected  not  to 
follow  what  it  believes  to  be  an 
incorrect  reading  of  the  statute.  The 
Agency  notes  that,  because  it  was  not 
aggrieved  by  the  District  Court  decision, 
it  could  not  challenge  the  District 
Court’s  view  of  the  scope  of  section 
6(a)(2)  in  the  Court  of  Appeals. 

In  general,  American  courts  have 
recognized  that  ”[t]he  difference 
between  so-called  ’fact’  and  ’opinion’  is 
not  a  difference  between  opposites  or 
contrasting  absolutes,  but  a  mere 
difference  in  degree  with  no 
recognizable  line  to  mark  the 
boundary.”  ( U.S .  v.  Pierson,  503  F.  2d 
173, 176  (1974)).  Formerly,  the 
admissibility  of  evidence  turned  on  the 
question  of  whether  it  was  fact  or 
opinion,  but  the  courts  now  look  to  the 
value  or  utility  of  the  evidence  rather 
than  to  its  classification.  (McCormick  on 
Evidence,  sec.  11  (1972);  U.S.  v.  Pierson, 
cited  above).  Under  sections  701  through 
703  of  the  Federal  Rules  of  Evidence,  an 
expert’s  opinion  and  theories  are 
admissible  apart  from  the  information 
underlying  the  opinion  ( Rodriquez  v. 

Olin  Corp.,  780  F.2d  491  (5th  Cir.  1980), 
U.S.  v.  Williams,  447  F.2d  1285  (5th  Cir. 
1971)). 

Consideration  of  this  question  was 
first  set  out  in  a  1978  opinion  issued  by 
EPA  and  published  in  the  Federal 
Register  at  43  FR  3761,  August  23, 1978. 
Key  to  that  opinion  was  the  meaning  of 
"factual  information,"  which  was 
discussed  in  terms  of  the  likely  function 
Congress  intended  this  provision  to 
serve.  The  opinion  stated  that  under 
FIFRA  section  6(a)(2)  registrants  must 
provide  the  Agency  with  information  of 
the  type  it  normally  relies  upon  in 
making  decisions  under  FIFRA.  Thus, 
"factual  information”  was  determined  to 
include  data  from  scientific  studies, 
expert  opinions  and  information  about 
toxic  or  adverse  incidents  caused  by  the 
use  of  a  pesticide. 

Additional  guidance  as  to  the  meaning 
of  "factual  information”  is  provided  by 
the  commonly  understood  meaning  of 
"factual.”  Thus,  the  dictionary  definition 
of  factual  includes  "something  known 
with  certainty,”  “something  asserted  as 
certain,”  and  “something  that  has  been 
objectively  verified”  [American  Heritage 
Dictionary  of  the  American  Language, 
Morris,  Editor,  Boston,  1976).  The 
common  understanding  of  "factual”  is 
that  type  of  information  which  is  more 
reliable  than  information  which,  for 
example,  has  not  been  verified,  or  is  not 
known  to  be,  or  believed  to  be,  certain. 
This  definition  would  include  more  than 


Section  6(a)(2)  requires  registrants  to 
provide  additional  factual  information 
to  the  Agency  regarding  unreasonable 
adverse  effects  on  the  environment  of 
their  pesticide  products.  The  language  of 
the  statute  limits  the  type  of  information 
to  be  submitted  in  three  ways  discussed 
here.  First,  it  must  be  “additional” 
information.  Second,  it  must  be 
"factual”  information.  Third,  it  must  be 
information  “regarding”  unreasonable 
adverse  effects  of  the  pesticide.  Each  of 
these  three  elements  operates  to  reduce 
the  required  information  from  the  total 
universe  of  "all  information.” 

The  first  limiting  factor  is  that  the 
information  be  “additional.”  The  word 
“additional”  must  be  read  in  the  context 
of  a  statute  that  permits  the  Agency  to 
require  extensive  information  from  an 
applicant  before  and  after  a  registration 
is  granted.  Thus,  "additional” 
information  refers  to  information  not 
already  submitted  by  the  registrant  to 
the  Agency. 

The  second  limiting  factor,  "factual 
information,”  is  not  explained  in  the 
statute.  In  CSMA  v.  EPA,  et.  al.,  484  F. 
Supp.  513  (D.D.C.  1980),  the  U.  S.  District 
Court  for  the  District  of  Columbia 
offered  its  view  that  "factual 
information,”  in  the  context  of  section 
6(a)(2),  did  not  include  any  opinion 


just  scientific  data.  It  also  contemplates 
any  observed  or  verifiable  information 
as  well  as  information  asserted  to  be 
correct,  such  as  expert  opinion. 

This  reliability  factor  has  been 
incorporated  into  these  regulations. 

Only  information  which  has  a  special 
degree  of  reliability  is  required  to  be 
submitted  under  these  regulations.  Thus, 
data  developed  in  the  course  of  a 
scientific  study  and  reports  of  toxic  or 
adverse  effects  can  meet  this  standard 
of  reliability  because  they  are  based  on 
observations  of  tangible  events.  Expert 
opinion  is  also  considered  to  be  factual 
because  the  reliability  of  the  opinions  of 
experts  is  enhanced  by  their  special 
training,  knowledge  and  skill. 

In  several  instances  where  the 
boundary  between  factual  and  other 
types  of  information  may  be  less  clear, 
the  Agency’s  proposed  rule  limits  the 
scope  of  information  which  must  be 
submitted  by  employing  a  test  which 
takes  into  account  the  degree  of 
reliability  of  information  and  EPA’s 
need  for  it.  Thus,  an  unsolicited  report  of 
a  single  toxic  and  adverse  incident 
which  is  received  by  a  registrant  need 
not  be  submitted  unless  it  concerns:  (1) 

A  toxic  or  adverse  effect  in  a  given 
species  after  exposure  to  a  pesticide 
when  that  effect  was  not  previously 
reported  to  the  Agency,  (2)  a  toxic  or 
adverse  effect  in  a  given  species  after 
exposure  to  a  pesticide  when  that  effect 
is  more  severe  than  previously  reported 
to  the  Agency,  or  (3)  any  toxic  or 
adverse  effects  to  humans  or  non-target 
organisms  in  which  an  expert  or  a 
person  associated  with  the  registrant 
concludes  that  there  may  be  a  causal 
connection  between  the  use  of  the 
pesticide  and  the  observed  effect. 
Although  reporting  of  other  incidents 
could  be  required  under  the  statute,  the 
Agency  has  limited  reporting  of  single 
incidents  to  meet  the  practical  need  of 
sorting  out  information  which,  if 
reported,  would  be  of  little  value  to  the 
Agency  in  its  decision  making. 

The  third  limiting  factor  is  the 
requirement  that  only  information 
“regarding”  unreasonable  adverse 
effects  of  the  pesticide  need  be 
submitted.  "Regarding”  in  this  context 
operates  to  require  a  causal  connection 
between  the  use  of  the  pesticide  and  the 
adverse  effect.  Here  again,  the  statute 
and  legislative  history  do  not  provide 
evidence  regarding  the  strength  or  the 
proximity  of  the  cause  and  effect.  The 
strongest  and  closest  link  would  result 
from  a  scientific  study  or  risk 
assessment  specifically  designed  to 
establish  a  causal  link  between  the  use 
of  a  pesticide  and  an  adverse  effect.  A 
weaker  and  more  distant  link  might 


44292 


Federal  Register  /  Vol.  57,  No.  186  /  Thursday,  September  24,  1992  /  Proposed  Rules 


result  from  an  unsolicited  report  by  a 
lay  person  of  a  single  toxic  and  adverse 
incident  in  which  the  use  of  the 
pesticide  and  the  toxic  and  adverse 
effect  are  separated  in  time  or  space  and 
where  observable  connections  between 
the  two  events  are  not  reported. 

Although  the  causal  connection  in  the 
latter  case  is  adequate  to  meet  the 
statutory'  standard,  this  situation  is 
closer  to  the  boundary  between  factual 
and  other  information.  To  avoid  an 
extremely  broad  reporting  requirement, 
the  Agency’s  proposed  rule  does  not 
require  a  single  incident  report  to  be 
submitted  without  an  additional 
measure  of  either  reliability  or  need. 

This  measure  is  provided  by  the 
requirement  found  in  the  regulations, 
that  the  effect  occur  after  exposure  and 
be  new,  more  severe  or  that  an  expert  or 
person  associated  with  the  registrant 
conclude  that  a  causal  connection 
between  the  use  of  the  pesticide  and  the 
observed  toxic  and  adverse  effect  may 
exist.  This  is  the  same  requirement 
discussed  above.  It  serves  both  to 
strengthen  the  factual  reliability  of 
information  and  is  used  here  to  establish 
both  the  need  for  the  information  and 
the  causal  link.  (However,  Unit  III.D. 
discusses  the  requirement  that  records 
of  such  reports  be  retained  for  a  specific 
period.) 

In  a  similar  fashion,  registrants  are 
required  to  report  a  series  of  similar 
toxic  and  adverse  incidents.  As  is  the 
case  with  single  incident  reports,  the 
causal  link  for  some  or  all  of  the 
incidents  which  comprise  a  series  may 
be  weak.  Although  some  of  the  reported 
incidents  might  meet  neither  the 
statutory  standard  nor  the  more  rigorous 
standard  regarding  need  or  causality 
established  by  the  proposed  rule,  every 
incident  in  the  series  must  be  reported. 
The  series  must  be  reported  because  a 
series  of  incidents  contains  an  inherent 
factor  which  enhances  the  strength  of 
the  causal  connection.  The  cumulative 
weight  of  several  toxic  and  adverse 
incidents  associated  with  use  of  the 
same  pesticide  provides  both  greater 
assurance  of  the  existence  of  a  causal 
link  between  use  and  the  toxic  and 
adverse  effect  than  would  result  from  a 
single  incident  report  and  a  greater 
indication  of  need  for  the  information  on 
the  part  of  the  Agency.  Thus,  the 
requirement  that  there  be  expert 
opinion,  intended  to  strengthen  the 
causal  link,  or  the  requirement  that  there 
be  known  exposure  followed  by  new  or 
more  severe  effects,  intended  to 
demonstrate  the  Agency's  need,  are  not 
needed  for  a  report  of  a  series  of  toxic 
and  adverse  incidents.  When  three  or 
more  organisms  show  toxic  and  adverse 


effects  following  exposure  to  a  pesticide, 
it  is  more  likely  that  a  causal 
relationship  exists  than  when  only  one 
organism  is  injured.  Thus,  when 
evidence  indicates  that  many  organisms 
can  be  injured,  either  at  the  same  time 
or  at  different  times,  the  Agency’s 
concern  is  heightened. 

III.  Basis  of  Policy  and  Examples 

In  this  unit,  EPA  provides  additional 
information  and  guidance  concerning 
sections  of  the  proposed  rule.  Examples 
of  how  the  rule  applies,  and  discussion 
of  major  changes  from  the  1985  rule  are 
provided. 

A.  Who  Must  Submit  Information  Under 
FIFRA  Section  6(a)(2) 

EPA  believes  all  registrants  are 
subject  to  FIFRA  section  6(a)(2).  Section 
6(a)(2)  imposes  a  requirement  that  a 
registrant  submit  certain  information  “at 
any  time  after  the  registration  of  a 
pesticide."  Although  section  6(a)(2)  does 
not  directly  address  applicants,  40  CFR 
152.50(f)(3)  requires  applicants  for 
registration  to  submit  with  their 
applications  any  factual  information 
regarding  unreasonable  adverse  effects 
of  the  pesticide  that  would  be  required 
to  be  submitted  by  registrants  under 
section  6(a)(2)  if  the  product  were 
registered.  FIFRA  section  2(y)  defines 
registrant  as  any  person  . .  who  has 
registered  any  pesticide  pursuant  to  the 
provisions  of  (FIFRA).”  This  statutory 
language  suggests  the  term  “registrant” 
should  be  viewed  as  including  former 
holders  of  a  registration.  EPA  also 
believes  that  the  context  of  other 
statutory  provisions  where  the  term  is 
used,  as  well  as  policy  considerations, 
suggest  that  some  obligations  under 
FIFRA  continue  after  a  person  has 
transferred  a  registration,  or  it  has  been 
canceled. 

First,  FIFRA  section  3(c)(2)(B),  in 
giving  the  Administrator  the  authority  to 
require  the  submission  of  data  to 
support  registration,  speaks  of  “existing 
registrants,"  thus  suggesting  that  the 
term  “registrants"  may,  in  other 
contexts,  apply  to  persons  other  than 
those  who  currently  hold  a  registration. 

Second,  although  many  obligations  in 
FIFRA  apply  only  to  existing  registrants, 
there  are  important  policy  reasons  to 
subject  former  holders  of  registrations  to 
the  requirements  of  section  6(a)(2). 

These  persons  may  obtain  information 
that  would  be  relevant  to  EPA’s 
regulation  of  registrations  currently  held 
by  other  persons.  A  prior  registrant  may, 
for  example,  receive  consumer 
complaints  after  it  has  sold  a 
registration  or  it  has  been  canceled.  The 
registrant  may  also  become  involved  in 
lawsuits  regarding  a  product  which  has 


been  transferred  or  canceled,  or  may 
obtain  information  as  a  result  of 
distribution  of  a  canceled  pesticide 
outside  of  the  United  States,  distribution 
by  another  registrant,  or  during  the  life 
of  an  existing  stocks  provision. 

Therefore,  to  remind  registrants  of  their 
continuing  duty  to  comply  with  FIFRA 
section  6(a)(2).  EPA  defines  “registrant” 
in  §  159.153(b)  to  include  any  person 
who  has  ever  held  a  registration  for  a 
pesticide  product  under  FIFRA  sections 
3  or  24.  The  policy  that  voluntary 
cancellation  of  a  pesticide  registration 
does  not  relieve  the  registrant  of  its 
duties  under  FIFRA  section  6(a)(2)  was 
announced  in  EPA’s  existing  stocks 
policy  at  56  FR  29367,  June  26, 1991. 

B.  When  to  Submit  Information  Under 
FIFRA  Section  6(a)(2) 

Section  6(a)(2)  does  not  require 
investigation  or  other  information¬ 
gathering  efforts  by  registrants. 

Although  time  is  provided  to  allow  a 
basic  investigation  to  be  done  by  the 
registrant  if  he  so  chooses,  nothing  in 
this  rule  requires  the  conduct  of  an 
investigation. 

The  time  period  for  submission  of 
incident  reports  begins  when  a 
registrant  knows  of  the  information. 
However,  in  order  to  assure  that 
registrants  have  enough  time  to  elevate 
information  through  their  organizations, 
in  §  159.155(a)  EPA  is  now  proposing 
that  information  be  submitted  within  30 
calendar  days  after  any  officer, 
employee,  or  agent  of  a  registrant 
possesses  or  knows  of  the  information. 

EPA  solicits  comment  on  whether  a 
shorter,  or  longer,  time  period  may  be 
appropriate  given  EPA’s  need  to  analyze 
and  act  on  information  promptly,  and  a 
registrant’s  need  to  have  adequate  time 
to  transmit  data  from  a  field  office  to 
headquarters,  analyze  it,  and  transmit  it 
to  EPA.  If,  in  response  to  comment,  EPA 
provides  time  in  excess  of  30  calendar 
days  for  registrants  to  submit 
information,  EPA  is  hereby  providing 
notice  that  it  may  establish  dual  time 
frames  in  which  the  most  critical 
information  would  have  to  be  submitted 
more  promptly  than  other  information. 
Therefore  commenters  who  advocate 
establishment  of  a  longer  time  frame  are 
requested  to  specify  which  information 
can  and  should  be  submitted  earlier, 
and  why. 

C.  What  Information  to  Submit  Under 
Section  6(a)(2) 

Section  6(a)(2)  does  not  require  a 
registrant  to  gather  information  from 
outside  its  organization  or  to  conduct 
investigations.  FIFRA  section  3(c)(2)(B) 
allows  the  Agency  to  impose  such 
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requirements.  However,  FIFRA  section 
14(b)(4)  provides  that  an  omission  (such 
as  a  failure  to  report  information)  of  any 
officer,  agent,  or  other  person  acting  for 
or  employed  by  a  registrant  is  to  be 
regarded  as  the  omission  of  the 
registrant  Therefore,  although 
registrants  have  no  duty  to  gather 
information  from  persons  who  have  no 
obligation  to  them,  registrants  must 
develop  a  system  for  becoming  aware 
of,  and  submitting,  information  known 
to  their  employees  or  agents. 

Section  159.158(a)  makes  clear  that 
information  may  be  reportable  when  the 
registrant  possesses  or  knows  of  the 
information  which  pertains  to  a 
pesticide  registered  by  the  registrant. 

The  requirement  that  information  a 
registrant  “knows  of’  is  meant  to 
require  submission  of  relevant  aurally  or 
visually  received  information  as  well  as 
written  information.  The  provision  that 
submittable  information  “pertains  to  a 
pesticide  registered  to  the  registrant”  is 
meant  to  require  submission  of  pertinent 
information  regarding  a  registrant’s 
pesticide,  whether  or  not  the 
information  was  actually  generated  with 
a  pesticide  produced  by  the  registrant. 
Such  submittable  information  may 
include  generic  studies  and  incidents 
involving  competitors'  products  if  they 
contain  one  or  more  "pesticides”  in 
common,  unless  the  information  has 
previously  been  submitted.  The  term 
“Pesticide”  is  defined  in  §  159.153(a)(3). 

Information  possessed  by,  or  known 
to.  the  registrant,  such  as  relevant 
abstracts,  must  be  submitted  as  well  as 
information  gained  through  voluntary 
investigations.  In  addition,  §  159.195 
requires  reporting  of  information  other 
than  the  kinds  specified  in  §  §  159.165 
through  159.188  if  the  registrant  knows, 
or  should  know,  that  the  information 
raises  questions  about  the  continued 
registrability  or  the  terms  and 
conditions  of  registration  of  a  pesticide 
product  EPA  wishes  to  clarify  that,  after 
EPA  has  informed  a  registrant,  or  a 
registrant's  agent,  that  EPA  considers 
such  additional  information  to  be 
pertinent  to  the  question  of  whether  the 
product’s  registrations  should  be 
canceled,  suspended,  or  modified  in 
some  respect  the  registrant  or  agent  will 
undoubtedly  be  charged  with  actual 
knowledge  that  such  questions  have 
been  raised. 

In  §  159.158(d),  EPA  has  deleted  the 
exceptions,  formerly  at 
§  §  153.66(b)(2)(i)(B)  and  (D),  from 
submitting  information  contained  in 
certain  Federal  or  scholarly 
publications.  This  change  does  not 
require  that  registrants  conduct 
literature  searches  or  gather  information 


from  outside  their  organizations  but  if 
they  are  aware  of  it,  they  must  submit 
appropriate  information  under  section 
6(a)(2). 

Submission  of  information  which  is 
wholly  opinion  information  is  limited. 
The  limitation  is  contained  in 
§  159.158(b)  and  is  discussed  in  Unit  II. 
of  this  document. 

D.  How  to  Submit  FIFRA  Section  6(a)(2) 
Information 

In  order  to  bring  important 
information  to  EPA’s  attention, 

§  159.156(c)  requires  that  information 
which  is  submitted  under  this  rule 
include  a  prominent  statement  to  that 
effect.  In  order  to  allow  EPA  to  properly 
evaluate  information  submitted  under 
this  rule,  §  159.156(e)  requires  that  all 
available  information  about  a 
submittable  event  be  provided,  rather 
than  only  the  information  which  makes 
the  event  submittable.  This  requirement 
includes  all  information  that  a  registrant 
has  or  knows  of  as  a  result  of  an 
investigation. 

If  a  registrant  knows  of  any  additional 
information  about  an  event  or  effect  of 
concern  that  has  been  submitted,  the 
additional  information  must  also  be 
submitted  under  §  159.156(e)  and  the 
other  provisions  of  this  rule.  For 
instance,  if  a  series  of  incidents  are 
reported  under  §  §  159.184(c)  or 
159.188(b),  a  registrant  must  report  any 
similar  incident  in  accordance  with  the 
provisions  of  this  rule.  If  a  preliminary 
report  of  a  toxicology  study  is 
submittable,  the  final  report  must  also 
be  submitted  in  accordance  with  the 
provisions  of  this  rule.  If  a  registrant 
knows  of  a  follow-up,  tiered,  or  other 
study  regarding  an  effect  which  was  the 
subject  of  a  submission  under  this  rule, 
information  regarding  that  later  study 
must  be  submitted  in  accordance  with 
the  provisions  of  this  rule.  In  all  of  the 
above  situations,  a  prominent  reference 
in  the  later  submission  to  the  earlier 
submission  and  the  fact  that  the  earlier 
submission  was  submitted  under  FIFRA 
section  6(a)(2)  will  be  sufficient  to  meet 
the  requirements  of  §  159.156(c) 

In  order  to  permit  EPA  to  enforce  the 
requirements,  under  authority  of  FIFRA 
section  8(a),  §  159.157(a)  requires 
registrants  to  retain  a  copy  of  each 
submission  and  proof  of  the  time  of  the 
delivery  to  EPA  for  5  years  after 
delivery. 

Section  159.157(b)  requires  that 
information  derived  from  any  incident 
involving  toxic  effects  to  one  or  two 
individual  humans,  or  involving  one  or 
two  failures  of  efficacy  of  uses  which 
were  subject  to  a  “Formal  Review"  (a 
Special  Review  proceeding — formerly 
called  a  Rebuttable  Presumption 


Against  Registration — under  Part  154  of 
this  chapter,  or  a  cancellation  or 
suspension  proceeding  under  FIFRA 
section  6(b)  or  (c),  respectively),  or  any 
information  about  organisms  which  may 
pose  a  risk  to  human  health  unless 
controlled  be  retained  by  the  registrant 
and  kept  available  for  inspection  for  a 
period  of  10  years  from  the  date  the 
registrant  receives  the  information.  Such 
information  may  become  submittable 
under  §  §  159.184  or  159.188  during  the 
10-year  time  period. 

Section  159.157(c)  requires  that 
information  derived  from  any  incident 
involving  toxic  effects  to  one  or  two 
individual  non-target  organisms  be 
maintained  and  kept  available  for 
inspection  for  a  period  of  5  years  from 
the  date  of  the  incident,  unless  the 
information  need  not  be  reported  due  to 
the  exception  in  §  159.184(c)(4).  Such 
information  may  become  submittable 
under  §  159.184(c)  during  the  5-year  time 
period. 

Section  159.157(d)  reiterates  the 
requirement  in  40  CFR  169.2(k)  requiring 
retention  of  research  data  for  the  life  of 
the  product.  EPA  may  request  access  to 
any  of  these  records  during  an 
inspection  of  a  facility  in  which  they  are 
located. 

E.  Submission  of  Toxicology  Studies 

1.  Basis  of  policy.  The  result  of  any 
study  in  which  exposure  to  a  pesticidal 
substance  is  associated  with  a  toxic 
effect  is  clearly  pertinent  to  evaluation 
of  risk  and  is  thus  legally  reportable 
under  section  6(a)(2).  However,  unless 
an  item  of  toxicological  information 
provides  new  results  as  indicated  in 
§  159.165(a),  or  unless  it  suggests  that 
reliance  on  material  previously 
submitted  to  EPA  may  have  resulted  in 
underestimation  of  the  level  or  degree  of 
risk,  or  was  otherwise  inaccurate  or 
incomplete,  submission  of  such  new 
information  is  not  likely  to  affect  the 
registration  status  of  products 
containing  the  substance  tested.  EPA 
ordinarily  will  not  treat  failure  to  submit 
toxicological  information  which  is 
identical  to  previously  submitted 
information  as  an  actionable  violation  of 
section  6(a)(2);  however  in  §  159.165(a), 
the  Agency  insists  on  submission  of  any 
toxicological  data  which  indicate  that  a 
pesticide  may  present  different  or 
greater  risks  than  previously  reported  to 
EPA. 

When  a  particular  pesticide  is  or  was 
involved  "Formal  Review,"  EPA’s  need 
for  information  is  considerably  greater. 
In  such  circumstances,  the  ultimate 
status  of  the  pesticide  depends  on  a 
comprehensive  Agency  reevaluation  of 
the  pesticide's  risks  and  benefits, 
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including  an  assessment  of  the 
reliability  of  previously  submitted 
material  and  the  extent  to  which  it  has 
been  corroborated.  Thus,  if  a  particular 
substance  is  or  was  the  subject  of  a 
Formal  Review,  EPA  will  treat  failure  to 
submit  any  toxicological  information 
linking  that  substance  with  any  toxic  or 
adverse  effect  which  was,  or  is,  the 
subject  of  that  proceeding  as  an 
actionable  violation  of  section  6(a)(2), 
even  if  such  information  merely 
confirms  or  corroborates  prior  data. 

EPA  does  not  now  distinguish 
between  reporting  of  results  from 
complete,  or  incomplete  toxicology 
studies.  Information  from  either  which 
shows  a  risk  of  a  kind  or  degree  not 
previously  associated  with  the 
substance  tested  must  be  submitted 
within  30  calendar  days  after  the 
information  is  known  to  the  registrant, 
regardless  of  whether  the  study  is 
complete. 

EPA  has  eliminated  the  requirement 
that  toxicology  studies  be  submitted 
solely  because  a  product  is  in 
reregistration  review. 

2.  Examples  of  how  the  rule  will  be 
applied,  (a)  A  registrant  conducts  the 
first  study  of  the  acute  effects  of 
ingestion  of  a  certain  pesticide  on 
rabbits.  A  prior  acute  study  of  the  same 
pesticide  using  mice  found  that  exposed 
mice  experienced  increased  mortality 
due  to  liver  damage.  The  registrant 
notes  increased  mortality  of  unknown 
origin  in  the  exposed  rabbits  compared 
to  control  animals.  The  registrant  may 
take  a  reasonable  period,  not  exceeding 
30  calendar  days,  for  investigation  of  the 
significance  and  cause  of  the  increased 
mortality.  After  that  period  has  elapsed, 
failure  to  submit  information  concerning 
the  study  to  EPA  will  be  treated  as  an 
actionable  violation  of  section  6(a)(2), 
regardless  of  whether  or  not  the  analysis 
is  yet  complete,  because  the  information 
concerns  a  study  in  which  toxic  effects 
have  been  observed  in  a  different 
species  than  previously  reported.  Of 
course,  the  registrant  will  always  be 
entitled  to  supplement  any  initial 
submission  with  the  results  of 
subsequent  analysis. 

(b)  A  foreign  competitor  of  the 
registrant  conducts  a  2-year  study  of  the 
effects  of  chronic  exposure  to  a  certain 
pesticide  on  rats.  The  pesticide  is  also  in 
the  registrant’s  pesticide  product.  Nine 
months  after  the  study  commences,  the 
registrant  learns  at  a  meeting  that  study 
personnel  observed  that  a  large 
percentage  of  the  exposed  rats  have 
developed  ocular  opacity  of  the  type 
associated  with  formation  of  cataracts. 
None  of  the  control  rats  exhibits  a 
comparable  abnormality.  Though  the 
test  is  incomplete  and  the  evidence  that 


the  pesticide  is  inducing  cataracts  is  not 
yet  definitive,  the  ocular  abnormalities 
seen  in  the  rats  may  be  attributable  to 
exposure  to  the  pesticide,  and  the 
observed  effects  must  be  reported  to 
EPA  within  30  calendar  days  of  the  date 
the  registrant  learned  of  the  observation. 
Despite  the  fact  that  the  registrant  did 
not  manufacture  the  actual  pesticide 
tested,  because  the  pesticide  is  also  in 
the  registrant’s  product,  the  information 
pertains  to  the  registrant’s  pesticide  and 
must  be  reported. 

F.  Discontinued  Studies 

Section  159.167  requires  reporting  of 
the  reason(s)  for  cessation  of  a  study 
whose  results  are  reportable  under  this 
subpart  within  30  days  after  work  on  the 
study  stops,  if  testing  is  ceased  before 
the  time  specified  in  the  test  protocol,  or 
if  work  on  analysis  of  results  is  ceased 
before  completion.  The  requirement  of 
§  159.167  is  designed  to  ensure  that 
stopping  work  on  a  study  will  not  serve 
to  avoid  submission  requirements  under 
this  rule. 

G.  Human  Epidemiological  and 
Exposure  Studies 

Epidemiological  studies  can  be 
indispensable  sources  of  information  on 
the  critical  issue  of  the  risks  associated 
with  human  exposure  to  pesticide 
products.  Thus,  it  is  important  that  EPA 
be  able  to  examine  independently  the 
relevance  of  any  epidemiological 
information  concerning  pesticide 
exposure.  The  Agency  will  consider  any 
failure  to  provide  such  information 
within  30  calendar  days  of  receipt  by  the 
registrant  to  be  an  actionable  violation 
of  section  6(a)(2).  Registrants  may 
supplement  any  submission  of 
epidemiological  information  with  a 
statement  describing  any  reservations 
they  might  have  concerning  the 
information’s  validity  or  significance  but 
such  information  must  be  submitted 
under  §  159.170. 

H.  Submission  of  Information 
Concerning  Pesticide  Residues 

1.  Food  or  feed.  Information  on 
exposure  is  as  important  to  assessment 
of  the  potential  risk  associated  with  use 
of  a  pesticide  as  data  which  indicate  the 
toxicological  effects  of  a  pesticide.  If 
monitoring  or  other  information  is 
available  which  is  likely  to  allow  EPA  to 
better  protect  public  health  or  assess 
environmental  fate  by  refining  exposure 
calculations,  it  is  imperative  that  EPA 
receive  that  information.  Data  on 
ingredients,  impurities,  metabolites,  or 
degradates  are  important  to  the 
Agency’s  efforts  to  verify  or  modify 
calculations  of  levels  of  exposure  to 
these  chemicals. 


The  requirement  to  report  information 
on  active  ingredients  and  their 
derivatives  which  are  found  in  an 
amount  above  an  established  level  on/ 
in  food  or  feed  has  been  retained  and 
expanded  to  require  reporting  of 
information  on  active  and  inert 
ingredients,  impurities,  metabolites  and 
degradates  which  are  found  on/in  food 
above  established  levels.  EPA  has 
announced  in  its  Inert  Ingredients  in 
Pesticide  Products  Policy  Statement,  52 
FR  13305,  April  22, 1987,  pages  13307- 
13308,  its  policy  of  gathering  exposure 
information  for  inert  ingredients  which 
may  be  of  toxicological  concern  and 
issuing  tolerances  or  exemptions  from 
tolerance  for  inerts  used  on  food.  EPA  is 
also  gathering  data  on  impurities  which 
may  be  of  concern.  Accordingly,  EPA 
sees  no  reason  to  distinguish  in  this  rule 
between  any  components  of  pesticides 
with  regard  to  reporting  of  residues  on 
food  or  feed.  Section  159.178(a)  now 
requires  reporting  of  information  on  any 
pesticide  ingredient,  impurity, 
metabolite  or  degradate  found  on  or  in 
food  or  feed  above  an  established  level. 

EPA  establishes  permissible  levels  of 
pesticides  in  food  and  feed  by  setting 
tolerances  and  promulgating  food 
additive  regulations  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
EPA  has  added  “action  levels’’  set  by 
the  Food  and  Drug  Administration 
(FDA)  to  the  list  in  §  159.153(b)(1)  of 
levels  of  residues  established  for  food 
and  feed.  If  no  levels  have  been 
established,  information  concerning  any 
amounts  of  residue  found  on  food  or 
feed  are  required  to  be  reported. 

If  a  pesticide  has  been  exempted  from 
the  requirement  of  a  tolerance,  or  is  not 
subject  to  a  tolerance,  action  level,  or 
other  established  level  and  is  known  to 
be  an  innocuous  part  of  the  human  diet, 
EPA  has  no  interest  in  learning  of  any 
amounts  of  that  substance  in  or  on  food 
or  feed,  unless  that  information  would 
be  relevant  to  a  promulgated  or  issued 
requirement  intended  to  allow  conduct 
of  a  material-balance  analysis  to 
determine  levels  of  exposure  to  amounts 
of  substances  which  may  be  of  concern. 

On  the  other  hand  registrants  must 
provide  EPA  with  any  information 
which  may  show  that  residues  resulting 
from  pesticide  use  may  exceed 
established  levels,  even  if  such  excess 
levels  may  not  reach  the  consumer. 
Therefore  registrants  must  report 
information  from  studies  showing  that  a 
single  tested  sample  exceeds  a 
tolerance,  even  if  some  tested 
composites  in  the  same  or  a  different 
study  do  not  exceed  the  tolerance,  and 
must  report  information  from  studies 
which  show  that  the  average  tested 
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sample  of  a  composite  exceeds  a 
tolerance  level. 

Recent  information  submitted  to  EPA 
demonstrated  that  residues  of  the 
pesticide  aldicarb  on  individual  samples 
of  bananas  exceeded  tolerances, 
sometimes  by  large  amounts,  even 
though  composite  samples  previously 
tested  had  never  exceeded  tolerance 
levels.  EPA  believes  that  it  is  critical 
that  information  on  both  individual 
samples  and  composite  samples  which 
may  exceed  tolerances  or  other 
established  levels  be  submitted 
promptly  so  that  EPA  can  assess  the 
significance  of  the  excess  and  the  risk 
presented  to  public  health  and  take  any 
regulatory  measures  which  may  be 
needed.  EPA  will  enforce  this  provision. 
This  requirement  is  identical  to  the  one 
included  in  40  CFR  153.73  and  153.77, 
published  on  September  20, 1985,  and 
EPA  does  not  believe  responsible 
parties  could  view  this  provision  as 
excessively  stringent.  However,  EPA 
solicits  comment  on  this  aspect  of 
today’s  proposal  and  will  give  careful 
consideration  to  any  comments. 

Section  159.178(a)  clarifies  that  legal 
performance  studies  will  not  normally 
result  in  reportable  information  under 
this  section.  Specifically,  information 
from  legally  conducted  performance 
studies  using  application  rates  in  excess 
of  label  rates  will  not  normally 
constitute  information  reportable  under 
this  section. 

EPA  strongly  feels  that  the  reporting 
requirements  stated  above  will  provide 
the  Agency  with  meaningful  information 
on  potential  adverse  health  or 
environmental  effects  that  may  result 
from  there  being  unacceptable  levels  of 
pesticide  active  and  inert  ingredients, 
impurities,  metabolites,  and  degradates 
in  food  or  feed — even  in  cases  where  the 
tolerance  exceedence  is  detected  on 
only  one  sample.  However,  the  Agency 
is  interested  in  receiving  substantive 
comment  on  whether  the  requirements 
as  proposed  will  provide  the  best 
possible  information  on  the  magnitude 
of  the  potential  risk  and  whether  there 
may  be  other  reporting  requirements 
that  would  better  accomplish  this  end. 

2.  Surface  water.  Sections 
159.178(b)(1)  and  (4)  require  that  studies 
or  incident  reports  be  submitted  if  they 
concern  a  pesticide  found  in  “waters  of 
the  United  States”  (i.e.,  virtually  all 
surface  waters)  in  amounts  in  excess  of 
the  “Water  Reference  Level.”  The 
"Water  Reference  Level"  is  defined  in 
§  159.153  to  be  the  limit  of  detection  of  a 
pesticide;  or,  alternatively,  equal  to  10 
percent  of  the  Maximum  Contaminant 
Level  (MCL),  if  one  has  been  established 
by  EPA,  or  if  one  has  not,  10  percent  of 
the  most  recent  draft  or  final  long-term 


Health  Advisory  Level  (HAL).  If  EPA 
has  not  published  or  proposed  an  MCL 
or  an  HAL,  the  Water  Reference  Level 
would  be  the  lowest  detectable  amount 
of  the  pesticide.  EPA  is  proposing  both 
of  these  definitions  in  the  regulatory  text 
because  the  Agency  is  aware  of 
arguments  in  favor  of  each  of  these 
approaches.  The  Agency  is  soliciting 
comment  on  the  best  approach  to 
defining  a  “Water  Reference  Level”  for 
reporting  adverse  effects  to  the  Agency. 
In  the  final  rule  there  will  be  only  one 
definition  of  Water  Reference  Level.  In 
addition  to  comment  on  the  approach, 
EPA  solicits  comment  on  whether 
reporting  should  be  based  on  a  single 
incident  or  a  series  of  incidents. 

If  EPA  takes  the  position  that  any 
detection  should  be  reported,  the 
Agency  does  not  mean  to  suggest  that 
any  level  of  these  chemicals  poses  a 
significant  risk  to  human  health  or  the 
environment.  However,  such  findings 
may  lead  the  Agency  to  conclude  that 
there  is  a  need  for  further  monitoring  or 
for  regulatory  activity  designed  to  lessen 
the  likelihood  that  levels  of  concern  will 
result  in  the  future.  In  addition,  any 
information  concerning  the  levels  of 
pesticide  ingredients  in  surface  water 
can  enhance  EPA’s  understanding  of 
chemical  characteristics  and 
environmental  conditions  which  may 
lead  to  unacceptable  environmental 
contamination.  Inclusion  of  the  term 
“waters  of  the  United  States,”  which  is 
defined  in  40  CFR  122.2,  allows  EPA  to 
specify  better  where  it  anticipates  a 
pesticide  active  ingredient,  metabolite 
or  degradate,  which  may  cause 
unexpected  avoidable  harm,  may  be 
found.  However,  as  used  here,  “waters 
of  the  United  States”  excludes  40  CFR 
122.2(d)  because  that  paragraph 
encompasses  impoundments  into  which 
waste  water  with  known  industrial 
contaminants  is  released. 

If  the  Agency  selects  10  percent  of  the 
MCL  as  the  “Water  Reference  Level,” 
the  regulatory  text  in  §  159.153 
(Definitions)  would  be  changed  by 
substituting  “10  percent  of  the  MCL”  for 
“the  limit  of  detection." 

3.  Ground  water.  Section  159.178(b)(2) 
requires  that  information  from  studies  or 
incident  reports  be  submitted  if  they 
concern  a  pesticide  found  in  ground 
water  at  a  level  above  the  “Water 
Reference  Level." 

Under  proposed  40  CFR  152.170(b)(3), 
56  FR  22078,  May  13, 1991,  EPA 
proposed  in  pertinent  part,  to  consider 
restricting  the  use  of  pesticides  whose 
ingredients  reach  ground  water  three  or 
more  times  in  distinct  locations. 
However,  the  Agency  is  proposing  in 
§  159.178  of  this  rule  to  require  reporting 
single  incidents  of  ground  water 


contamination  so  that  it  receives 
information  about  individual  incidents 
of  ground  water  contamination  known 
to  different  registrants.  Submission  of 
three  or  more  such  incidents  from  any 
source  would  be  sufficient  to  allow  EPA 
to  consider  a  restricted  use 
classification  under  proposed 
§  152.170(b)(3). 

The  “Water  Reference  Level"  is 
defined  in  §  159.153  to  be  the  limit  of 
detection  of  a  pesticide;  or, 
alternatively,  equal  to  10  percent  of  the 
Maximum  Contaminant  Level  (MCL),  if 
one  has  been  established  by  EPA,  or  if 
one  has  not,  10  percent  of  the  most 
recent  draft  or  final  long-term  Health 
Advisory  (HA)  Level.  If  EPA  has  not 
published  or  proposed  either  an  MCL  or 
HA,  the  Water  Reference  Level  would 
be  the  lowest  detectable  amount  of  the 
pesticide.  EPA  is  proposing  both  of  these 
definitions  in  the  regulatory  text 
because  the  Agency  is  aware  of 
arguments  in  favor  of  each  of  these 
approaches.  The  Agency  is  soliciting 
comment  on  the  best  approach  to 
defining  a  "Water  Reference  Level”  for 
reporting  adverse  effects  to  the  Agency. 
In  the  final  rule  there  will  be  only  one 
definition  of  Water  Reference  Level. 

In  addition  to  comment  on  the 
approach,  EPA  solicits  comment  on 
whether  reporting  should  be  based  on  a 
single  incident  or  a  series  of  incidents. 

4.  Drinking  water.  Section 
159.178(b)(3)  requires  submission  of 
information  on  studies  or  individual 
incidents  regarding  amounts  of  a 
pesticide  found  in  finished  drinking 
water  above  the  "Water  Reference 
Level."  Finished  drinking  water  includes 
water  which  has  gone  through  a 
community  water  supply  and  is  ready 
for  drinking,  as  well  as  ground  water 
being  used  directly  as  a  source  of 
drinking  water. 

The  “Water  Reference  Level”  is 
defined  in  §  159.153  to  be  the  limit  of 
detection  of  a  pesticide  or  10  percent  of 
MCL;  or,  alternatively,  equal  to  10 
percent  of  the  MCL,  if  one  has  been 
established  by  EPA,  or  if  one  has  not,  10 
percent  of  the  most  recent  draft  or  final 
long-term  Health  Advisory  (HA)  Level. 

If  EPA  has  not  published  or  proposed 
either  an  MCL  or  HA,  the  Water 
Reference  Level  would  be  the  lowest 
detectable  amount  of  the  pesticide.  EPA 
is  proposing  both  of  these  definitions  in 
the  regulatory  text  because  the  Agency 
is  aware  of  arguments  in  favor  of  each 
of  these  approaches.  The  Agency  is 
soliciting  comment  on  the  best  approach 
to  defining  a  "Water  Reference  Level” 
for  reporting  adverse  effects  to  the 
Agency.  In  the  final  rule  there  will  be 
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only  one  definition  of  Water  Reference 
Level. 

In  addition  to  comment  on  the 
approach,  EPA  solicits  comment  on 
whether  reporting  should  be  based  on  a 
single  incident  or  a  series  of  incidents. 

5.  Pesticides  applied  to  water.  Re- 
reporting  of  an  additional  detection  of  a 
pesticide  at  levels  which  a  registrant,  in 
his  application  for  registration,  reported 
can  result  from  legal  use  in  drinking 
water  or  waters  of  the  United  States  is 
not  required  because  these  amounts  are 
expected  when  the  pesticide  is  used. 

/.  New  Metabolites 

EPA  has  an  interest  in  learning  of  the 
existence  of  new  chemicals  resulting 
from  pesticide  use  so  that  EPA  can 
determine  the  need  for  definitive  data  to 
assess  whether  those  chemicals  are  of 
toxicological  concern.  Accordingly,  EPA 
has  added  a  new  §  159.179  to  require 
submission  of  information  regarding  the 
existence  of  metabolites,  degradates,  or 
impurities  which  may  result  from  use  of 
pesticides,  if  the  existence  of  those 
metabolites  or  degradates  has  never 
been  reported  to  EPA  and  they  may  be 
persistent  or  of  possible  toxicological 
concern.  The  standards  of  persistence 
are  those  EPA  proposes  to  use  in 
proposed  40  CFR  152.170(b)(3),  and  are 
discussed  at  56  FR  22076,  May  12, 1991. 

/.  Submission  of  Information  Regarding 
Toxic  Incidents 

1.  Section  159.158(a)  interprets  FIFRA 
section  6(a)(2)  to  require  submission  of 
information  the  registrant  "has”  when 
the  information,  if  true,  would  be 
relevant,  by  itself  or  in  conjunction  with 
other  information,  to  an  Agency  decision 
regarding  the  risks  and  benefits  of  the 
registrant’s  pesticide.  All  information 
concerning  an  incident  which  meets  the 
requirements  set  forth  in  those  sections 
is  likely  to  be  useful  during  EPA’s 
evaluation  of  a  pesticide.  Accordingly, 
registrants  are  reminded  that  they  must 
submit  all  information  which  they  have 
concerning  an  incident  reportable  under 
§  §  159.184  or  159.195  rather  than  only 
the  information  which  triggers  the 
requirement  to  report. 

At  a  minimum,  EPA  expects  to  receive 
copies  of  written  reports  of  incidents 
which  are  provided  to  the  registrant, 
and/or  descriptions  written  by  the 
registrant  from  information  the 
registrant  receives  aurally  or  visually, 
which  describe  all  known  details  of  the 
incident,  the  effects  alleged  to  have 
occurred,  the  results  of  investigations, 
how  the  registrant  became  aware  of  the 
incident,  and  the  author  of  reports. 

Information  concerning  incidents  in 
which  toxic  effects  are  attributed  to 
pesticide  exposure  varies  considerably 


in  specificity  and  accuracy.  Some 
reports  received  by  registrants  are  so 
vague  or  implausible  that  they  would  be 
unlikely  io  provide  a  basis  for 
administrative  action.  On  the  other 
hand,  some  incident  reports  may  contain 
unique  and  valuable  information  on  the 
risks  and  environmental  impacts 
associated  with  actual  use  and  practice 
which  cannot  be  readily  derived  from 
laboratory  data  alone.  Thus,  the  Agency 
has  endeavored  to  select  sets  of  criteria 
which  will  give  practical  assistance  to 
each  registrant  in  identifying  those  types 
of  incident  information  which  are 
currently  needed  by  EPA  in  order  to 
discharge  properly  its  statutory 
responsibilities.  Each  set  of  criteria 
contains  the  following  elements:  A 
report  of  a  toxic  effect:  a  report  of 
pesticide  exposure:  an  opportunity  for 
investigation  of  the  accuracy  of  the 
reports:  and  some  inference  that  the 
toxic  effect  and  the  pesticide  exposure 
were  related,  balanced  with  EPA’s  need 
to  consider  the  information. 

Incident  information  concerning  a 
single  incident  of  toxic  effects  generally 
has  little  current  utility  for  regulatory 
purposes  and  need  not  be  submitted  to 
EPA  under  section  6(a)(2)  unless  the 
information  is  predicated  on  a 
conclusion,  opinion,  or  reasonable 
inference  that  the  reported  effects  were 
related  to  pesticide  exposure.  Under 
§  159.184(a),  failure  to  submit 
information  regarding  any  single 
incident  of  a  toxic  effect  to  a  single  non- 
target  organism  will  not  be  treated  as  a 
violation  of  section  6(a)(2)  unless  the 
registrant  has  concluded  that  the 
reported  effect  may  have  been  caused 
by  the  reported  pesticide  exposure,  or 
has  been  advised  by  any  person 
described  by  §  159.158(b)  that  a  causal 
relationship  may  exist,  or  the 
information  indicates  that  the  effect 
succeeded  exposure  and  is  new  or  more 
severe  than  that  previously  reported  to 
EPA.  The  Agency  believes  that  an  effect 
which  is  more  severe  than  one 
previously  reported  is  a  matter  of 
significant  concern.  However,  this 
criterion  requires  a  judgment  as  to 
whether  the  effect  is  truly  greater  than 
any  previously  reported.  EPA  solicits 
comment  on  whether  this  is  an 
appropriate  reporting  criterion  as  stated, 
or  whether  there  is  a  better  way  to 
identify  data  showing  a  greater 
magnitude  of  risk  than  previously 
known. 

Information  concerning  a  single 
incident  in  which  humans  exposed  to  a 
pesticide  have  experienced  toxic  effects 
is  extremely  useful  in  evaluating  the 
risks  associated  with  pesticide  use,  and 
in  deciding  whether  a  method  of 
applying  the  pesticide  should  be 


prohibited  or  the  labeling  should  be 
changed.  Receipt  of  incident  information 
regarding  toxic  and  adverse  effects  in 
humans  is  particularly  important 
because  of  the  difficulties  associated 
with  predicting  human  toxicity  on  the 
basis  of  animal  data.  Thus,  under 
§  159.184(a)  and  (b)  EPA  considers  any 
failure  to  submit  incident  information 
concerning  any  single  toxic  effect  in 
humans  which  includes  the  basic 
elements  previously  identified  and 
which  is  otherwise  reportable  under 
section  6(a)(2)  to  be  an  actionable 
violation  of  FIFRA,  regardless  of  the 
circumstances  which  resulted  in  the 
pesticide  exposure.  The  exception  that 
does  not  require  registrants  to  submit 
data  for  an  effect  noted  on  the  product 
label  is  based  on  the  fact  that  sufficient 
data  were  available  to  EPA  on  that 
effect  for  the  Agency  to  determine  it 
necessary  to  require  a  warning 
statement  on  the  product  label. 

In  contrast,  under  §  159.184(b)(3)  EPA 
will  not  treat  failure  to  submit 
information  on  any  single  incident 
involving  toxic  effects  on  non-target 
organisms  as  an  actionable  violation  of 
section  6(a)(2)  if  the  registrant  can 
demonstrate  that  the  pesticide  was  used 
improperly  and  that  the  label  provides 
reasonable  notice  of  the  risk  of  the 
specific  toxic  effects  reported. 

Considering  that  phytotoxicity  is 
known  to  occur  even  when  a  pesticide  is 
used  properly,  an  expansion  of  the 
misuse  exception  has  been  added  so 
that  a  non-lethal  incident 
(§  159.184(b)(2),  or  series  of  incidents 
(§  159.184(c)(4)),  of  phytotoxicity  at  the 
application  site  adequately  warned 
against  on  the  label  need  not  be 
reported,  even  if  the  effect  occurred  as  a 
result  of  legal  use. 

In  contrast  to  the  requirements 
applicable  to  an  incident  involving  a 
single  organism,  if  a  registrant  has  been 
informed  of  a  series  of  incidents  (i.e., 
incidents  involving  three  or  more 
organisms)  in  which  the  same  kind  of 
toxic  effect  has  followed  exposure  to  the 
same  pesticide,  a  reasonable  inference 
of  a  causal  relationship  may  arise  from 
the  existence  of  the  series  or  pattern 
itself,  even  in  the  absence  of  a  specific 
conclusion  or  expert  opinion  to  that 
effect.  In  such  circumstances  it  would  be 
superfluous  to  require  that  the  registrant 
conclude  or  be  advised  that  a  causal 
relationship  exists  or  that  the  effect  is 
new  or  more  severe.  Therefore, 
registrants  must  report,  under 
§  159.184(c)  any  series  or  pattern  of 
three  or  more  incidents  involving  the 
same  kind  of  toxic  effect  from  the  same 
pesticide.  Moreover,  even  if  a  series  or 
pattern  consists  of  incidents  which 
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would  otherwise  not  be  reportable 
under  this  rule  because  each  incident 
involves  predictable  effects  on  non¬ 
target  organisms  (other  than  humans) 
resulting  from  improper  use,  EPA  will 
treat  failure  to  report  such  information 
in  an  aggregate  form  as  an  actionable 
violation  of  section  6(a)(2).  EPA  needs 
this  type  of  incident  information 
because  the  existence  of  widespread  or 
routine  misuse  of  pesticide  products 
may  be  a  basis  for  changes  in  labeling, 
additional  restrictions  on  use,  or  other 
regulatory  action. 

EPA’8  position  is  that  three  or  more 
discrete  incidents  comprise  a  series  and 
thus  establish  a  reasonable  presumption 
of  a  causal,  non-aberrational 
relationship  between  the  use  of  a 
pestitide  and  the  observed  effect.  In 
basing  reporting  requirements  on  a  fixed 
number  of  incident  occurrences,  EPA  is 
attempting  to  ensure  that  it  receives 
vital  and  informative  data,  that 
registrants  have  decisive  guidance  on 
what  to  submit,  and  that  registrants  do 
not  bear  the  legal  responsibility  of 
having  to  determine  whether  the 
relationship  between  the  use  of  the 
pesticide  and  the  observed  effect  is 
causal.  EPA  believes  that  a  reporting 
trigger  of  three  incidents  is  appropriate. 
However,  the  Agency  is  interested  in 
receiving  substantive  comment  on 
whether  a  different  number  of  Incidents, 
or  an  alternative  approach  that  does  not 
establish  an  investigation  requirement, 
may  be  more  appropriate  to  trigger 
reporting  of  multiple  incidents. 

For  ease  of  interpretation,  EPA  has 
now  specified  in  §  159.184(c)  that 
incidents  involving  similar  toxic  effects 
to  any  three  or  more  individual  non¬ 
target  animals  or  endangered  or 
threatened  plants,  within  a  5  year 
period,  must  be  reported.  For  humans 
§  159.184(c)  specifies  that  information 
derived  from  any  number  of  occurrences 
involving  similar  toxic  effects  affecting  a 
total  of  three  or  more  individual  persons 
within  a  10  year  period  must  be 
reported.  For  non-end  angered,  non- 
threatened  plants  similar  incidents 
involving  any  three  or  more  plants  on 
different  days  or  in  different  locations 
within  a  5-year  period  must  be  reported. 
When  any  such  incident  is  reportable, 
all  additional  occurrences  of  similar 
toxic  and  adverse  effects  known  at  the 
time  must  be  reported,  even  if  the 
additional  effects  would  not  have  to  be 
reported  alone. 

Studies  or  incidents  which  arguably 
indicate  failures  of  public  health 
antimicrobials,  products  meant  to 
control  possible  disease  vectors,  and 
products  which  have  been  subject  to 
Special  Review,  are  reportable  under 


§  159.188.  Unit  III.  K.  of  this  preamble 
discusses  the  reporting  requirement  and 
indicates  the  urgency  with  which  EPA 
views  the  need  to  receive  information 
about  products  designed  to  prevent 
public  health  problems. 

2.  Examples  of  how  the  rule  will  be 
applied,  (a)  A  registrant  receives  a 
report  from  an  unidentified  source 
indicating  that  an  agricultural  employee 
experienced  respiratory  difficulties  after 
working  in  a  field  where  a  pesticide 
manufactured  by  the  registrant  had 
recently  been  applied.  A  few  days  later, 
the  registrant  discusses  the  alleged 
incident  with  a  toxicologist,  who  states 
that,  in  his  opinion,  the  reported 
respiratory  symptoms  could  have  been 
caused  by  exposure  to  the  registrant’s 
pesticide.  This  is  the  basis  of  a 
reportable  toxic  incident  and  the 
registrant  then  has  30  calendar  days  to 
investigate  the  incident  (if  the  registrant 
chooses)  and  submit  information  to 
EPA.  If  the  registrant  discovers  within 
that  time  frame  facts  which  establish 
that  the  reported  toxic  and  adverse 
effect  or  reported  exposure  did  not 
occur,  or  which  conclusively  establish 
that  the  respiratory  difficulties 
experienced  by  the  exposed  individual 
were  unrelated  to  pesticide  exposure, 
the  incident  need  not  be  reported. 
Otherwise,  information  concerning  the 
incident  must  be  submitted  to  EPA  and 
proof  of  submission  must  be  retained  for 
5  years  because  the  toxicologist  is  a 
qualified  expert  whose  opinion  is 
reportable  under  FIFRA  section  6(a)(2). 

(b)  A  registrant  receives  a  report  from 
an  agricultural  extension  agent 
indicating  that  two  fish  were  killed  in  a 
creek  adjacent  to  a  field  where  a 
registrant’s  pesticide  had  recently  been 
applied.  After  investigation,  not 
exceeding  30  calendar  days,  the 
registrant  concludes  that  the  reported 
fish  kill  probably  resulted  from  exposure 
to  the  registrant’s  pesticide.  However, 
the  registrant  also  discovers  facts  which 
establish  that  the  pesticide  was 
improperly  applied  by  an  individual 
who  disregarded  a  statement  on  the 
label  expressly  warning  that  use 
resulting  in  contamination  of  surface 
waters  could  kill  fish.  This  incident  need 
not  be  reported  under  this  section 
because  fewer  than  three  fish  were 
affected.  However  the  information  must 
be  retained  for  5  years  after  the  incident 
in  compliance  with  §  159.157(c). 

(c)  The  registrant  has  received  reports 
of  mortality  in  non-target  birds  feeding 
in  or  near  fields  where  the  registrant's 
pesticide  has  been  applied.  Though 
some  of  these  reports  were  not  specific 
enough  to  enable  investigation  of  their 
accuracy,  the  registrant  has  identified 


specific  investigable  incidents  affecting 
three  or  more  birds  in  which  it  appears 
that  birds  died  following  use  of  the 
registrant's  pesticide.  However,  the 
registrant  has  not  determined  whether 
or  not  the  pesticide  was  responsible  for 
the  observed  bird  mortality,  and  no 
employee,  consultant,  or  qualified 
expert  has  indicated  that  a  causal 
relationship  may  exist.  Nevertheless,  the 
existence  of  the  unexplained  incidents 
in  the  organisms  is  sufficient  to  support 
a  reasonable  inference  of  a  causal 
relationship  between  the  toxic  and 
adverse  effects  and  excess  residues,  and 
failure  to  submit  all  information 
concerning  any  of  the  incidents  will  be 
considered  an  actionable  violation  of 
section  6(a)(2)  if  more  than  three  birds 
were  affected. 

(d)(i)  A  registrant  receives  a 
complaint  from  a  user  who  says  he 
experienced  gastric  disturbances  after 
using  a  registrant’s  product.  The  user  is 
no  longer  ill  and  did  not  visit  a  doctor  or 
hospital  and  EPA  has  received  reports 
of  a  similar  character  and  severity 
previously.  Absent  additional 
information  the  incident  need  not  be 
reported  because  neither  the  registrant, 
nor  a  qualified  expert,  has  concluded 
that  the  incident  may  have  resulted  from 
exposure  to  the  pesticide.  However,  the 
registrant  must  retain  a  record  of  this 
incident  for  10  years,  under  §  159.157(b). 

(ii)  If  the  user  visited  a  doctor,  Poison 
Control  Center,  or  hospital,  expert 
opinion  will  often  be  part  of  the  file.  If 
the  registrant  concludes,  or  a  qualified 
expert  advises  the  registrant,  that  the 
effect  may  indeed  have  resulted  from 
exposure,  the  incident  must  then  be 
reported. 

(iii)  If  the  user  experiences  other 
effects  not  previously  reported  to  EPA  in 
connection  with  the  pesticide,  or  similar 
effects  that  are  more  severe  than 
previously  reported,  the  incident  must 
then  be  reported  unless  the  registrant 
can  demonstrate  that  the  pesticide  was 
used  improperly  and  that  the  label 
provides  reasonable  notice  of  the  risk  of 
the  specific  toxic  effects  reported. 

(iv)  In  the  above  examples,  if  the 
information  is  reported,  a  copy  of  the 
report  and  proof  of  delivery  must  be 
retained  by  the  registrant  for  5  years 
after  delivery  under  §  159.157(a).  If  it  is 
not  reported,  the  information  must  be 
retained  for  10  years  after  the  incident 
in  compliance  with  §  159.157(c). 

(e)(i)  A  registrant  receives  a  report  of 
a  flagger  who  suffered  eye  irritation.  A 
doctor’s  notes  about  which  the 
registrant  is  aware  indicate  that  the 
irritation  may  be  due  to  exposure  to  the 
registrant’s  pesticide.  However  the 
product’s  label  contains  a  warning 
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statement  about  eye  irritation  and  the 
registrant  discovers  within  30  calendar 
days  of  receipt  of  the  report  that  the 
flagger  failed  to  wear  goggles  as 
required  by  the  label.  The  incident  need 
not  be  reported  because  it  involves  a 
minor  risk  which  is  warned  against  on 
the  label  and  is  of  a  type  excepted  by 
§  159.184(b)(1)  but  the  information  must 
be  retained  by  the  registrant  for  10  years 
under  §  159.157(b). 

(ii)  A  registrant  receives  a  report  of  a 
worker  who  reentered  the  field  contrary 
to  label  directions  who  later  suffered 
eye  irritation.  The  information  indicated 
that  a  doctor  concluded  that  the 
irritation  may  have  been  due  to 
exposure  to  residues  of  the  registrant’s 
product  The  label  warns  against  eye 
irritation  and  the  registrant  has 
information  showing  the  worker  failed 
to  wear  goggles  required  by  the  label. 

The  incident  need  not  be  reported  under 
§  159.184(b)(1)  but  the  information  must 
be  retained  by  the  registrant  for  10 
years. 

(iii)  Subsequent  to  the  incident  in  Unit 
lll.j.2.(d)(ii)  above,  the  registrant 
receives  one  detailed  report  regarding 
two  more  reentry  workers  who  suffered 
the  same  kind  of  effect  in  the  same  field 
at  the  same  time  as  each  other.  The 
registrant  has  no  new  information 
regarding  a  doctor’s  diagnosis.  The 
information  from  the  new  report 
regarding  toxic  and  adverse  effects 
suffered  by  two  humans  and  the 
information  regarding  the  previous  one 
must  be  submitted  to  EPA  within  30 
calendar  days  of  receipt  of  the  latter 
report  because,  in  total,  the  information 
now  constitutes  three  incidents 
involving  toxic  and  adverse  effects  to 
humans  under  $  159.184(c).  That  section 
contains  no  exception  regarding  minor 
risks  warned  against  on  the  label  and 
the  fact  that  two  persons  were  injured  at 
one  time  does  not  change  the  fact  that, 
in  total,  three  humans  were  affected. 

(iv)  Another  registrant  receives  a 
report  of  a  reentry  worker  who  suffered 
eye  irritation.  The  information  indicated 
that  a  doctor  concluded  that  the 
irritation  may  be  due  to  exposure  to 
residues  of  the  registrant’s  product.  The 
label  warns  against  eye  irritation  and 
also  requires  workers  to  wear  goggles  if 
they  enter  the  field  within  24  hours  after 
application  of  the  pesticide.  The 
registrant  has  information  indicating 
that  the  worker  did  not  wear  goggles. 
However  the  registrant  investigates  and 
finds  that  the  worker  entered  the  field  48 
hours  after  application  of  the  pesticide. 
Even  though  minor,  the  incident  must  be 
reported  under  §  159.184(a).  The  effect 
does  not  qualify  as  an  exception  under 

§  159.184(b)(1),  because  the  risk  of  the 


effect  suffered  by  the  worker  was  not 
adequately  warned  against  on  the  label. 

In  each  of  the  above  examples,  if  the 
registrant  had  become  aware  of  an 
incident  involving  a  product 
manufactured  by  someone  else,  the 
reporting  requirement  would  not  change 
if  the  toxic  and  adverse  effect  may  have 
been  due  to  an  ingredient,  metabolite  or 
degradate  in,  or  derived  from,  the 
registrant’s  product. 

K.  Submission  of  Efficacy  Studies  and 
Incidents 

In  most  instances,  EPA  will  not  treat 
the  failure  to  submit  information  from 
studies  concerning  the  efficacy  of  a 
pesticide  as  an  actionable  violation  of 
section  6(a)(2)  unless  such  information 
indicates  that  the  pesticide  may  not 
perform  as  claimed  when  used  to 
control  organisms  which  pose  a 
potential  risk  to  human  health.  This 
standard  is  incorporated  in 
§  159.188(b)(2). 

The  Agency  will  not  treat  any  failure 
to  submit  incident  information 
concerning  failure  of  performance 
against  organisms  which  may  pose  any 
risk  to  human  health  but  do  not  pose  an 
immediate  risk  to  human  health,  (i.e., 
failure  to  control  possible  disease 
vectors)  as  an  actionable  violation  of 
section  6(a)(2)  unless  such  information 
concerns  a  series  or  pattern  of  three  or 
more  comparable  failures  of 
performance.  In  an  instance  where  a 
reported  failure  of  performance  involved 
use  against  organisms  which  may  pose 
an  immediate  risk  to  human  life,  EPA 
would  consider  any  single  reported 
incident  of  failure  of  performance  to  be 
relevant  to  regulatory  action.  Single 
incidents  of  failures  of  products  which 
may  pose  an  immediate  risk  to  human 
health  are  reportable  under  §  159.188(a), 
and  a  series  of  incidents  of  three  or 
more  similar  failures  in  which  a  product 
failed  to  perform  as  claimed  against 
organisms  which  may  pose  a  risk  to 
human  health  is  reportable  under 
§  159.188(b)(1). 

Examples  of  organisms  which  could 
pose  a  risk,  but  perhaps  not  an 
immediate  risk,  to  human  health  include 
disease  vectors  such  as  ticks.  Organisms 
which  could  pose  an  immediate  risk  to 
human  health  include  microorganisms, 
like  hepatitis  B  virus,  which  themselves 
infect  humans.  Such  organisms  are 
controlled  by  "public  health 
antimicrobials."  Public  health 
antimicrobials  are  often  registered  for 
use  in  hospital  settings  to  prevent  the 
spread  of  life  threatening  diseases.  It  is 
imperative  to  the  mission  of  the  Agency 
that  each  incident  concerning  possible 
failure  of  a  public  health  antimicrobial 
be  reported  to  EPA  without  delay.  EPA 


has  noted  that  compliance  with  this 
requirement,  which  already  appears  in 
current  policy  statements,  has  been 
spotty  in  the  recent  past  If  this  critical 
requirement  is  violated,  the  Agency 
intends  to  pursue  enforcement  action 
and  sanctions  with  vigor  appropriate  for 
regulatory  requirements  that,  if  violated, 
may  have  a  direct  and  immediate  impact 
on  public  health. 

In  instances  where  use  of  a  particular 
pesticide  appears  to  involve  substantial 
risks,  EPA  must  evaluate  the  efficacy  of 
the  pesticide,  in  addition  to  the 
magnitude  and  value  of  its  use  and  the 
feasibility  of  substitutes,  before 
determining  whether  or  not  the  risks 
associated  with  use  of  the  pesticide  are 
acceptable.  Accordingly,  whenever  any 
use  of  a  registered  pesticide  is  or  was 
the  subject  of  a  Formal  Review  as 
defined  in  5  159.153(b)(2),  EPA  is 
interested  in  information  which 
concerns  any  deficiency  in  or  reduction 
below  the  claimed  efficacy  of  the 
product  for  the  use  being  reviewed. 

When  users  of  pesticides  conduct 
methodical  investigations,  such  as 
comparative  field  trials,  and  provide 
registrants  with  the  information 
concerning  studies,  or  a  series  of 
incidents  listed  in  §  159.158(c)(1),  the 
information  regarding  deficiencies  in 
claimed  efficacy  is  reliable  enough  to  be 
considered  by  EPA  and  therefore  must 
be  reported.  Information  regarding  such 
studies  of  products  which  are,  or  have 
been,  the  subject  of  Formal  Review  must 
be  submitted  to  EPA. 

L.  Submission  of  Information  Not  Listed 

1.  Discussion  of  basis  for  rule. 

Sections  159.165  through  159.188 
establish  policies  concerning  the  types 
of  information  which  have  been  the 
subject  of  most  of  the  inquiries  made 
and  concerns  expressed  with  regard  to 
FIFRA  section  6(a)(2).  There  are, 
however,  other  categories  of  information 
which  may  be  reportable  under  FIFRA 
section  6(a)(2)  and  §  159.158.  Such 
reportable  information  includes,  for 
example,  information  concerning  soil, 
plant,  and  animal  metabolism; 
bioaccumulation  by  various  life  forms, 
levels  of  exposure  to  applicators,  farm 
workers,  and  other  persons,  drift  of 
pesticides  to  non-target  areas;  and  a 
variety  of  other  information  which  might 
affect  EPA  decisions  concerning  the 
continued  registrability  of  a  product  or 
the  appropriate  terms  and  conditions  of 
registration. 

EPA  has  not  attempted  to  establish 
with  specificity,  for  each  category  of 
such  additional  information,  which 
failures  to  report  information  EPA  will 
or  will  not  treat  as  actionable  violations 
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of  FIFRA  section  6(a)(2).  However,  in 
order  to  provide  some  guidance  to 
registrants,  §  159.195  sets  forth  a  general 
rule  covering  all  information  not 
described  by  §  §  159.165  through  159.188. 
In  cases  when  the  registrant  should 
know  that  the  information,  alone  or  in 
conjunction  with  other  information, 
raises  questions  about  a  greater  than 
negligible  risk  or  toxic  or  adverse  effects 
in  a  species  not  previously  reported  to 
EPA,  or  more  severe  than  previously 
reported  to  EPA,  §  159.156(a)  allows 
registrants  a  reasonable  period,  never 
exceeding  30  calendar  days,  to  verify  or 
investigate  apparently  reportable 
information.  If,  during  this  period,  the 
registrant  learns  of  facts  showing  that 
the  information  is  incorrect,  the 
information  need  not  be  submitted  and 
failure  to  report  will  not  be  considered 
an  actionable  violation  of  section 
6(a)(2).  Otherwise  the  information  must 
be  submitted  and  proof  of  delivery  must 
be  retained  for  5  years.  Information  not 
submitted  to  EPA,  solely  because  the 
registrant  is  aware  of  less  than  three 
similar  adverse  effects,  must  be  retained 
for  10  years  if  the  effects  are  to  humans, 
and  for  5  years  if  the  effects  are  to  non¬ 
target  organisms. 

It  should  be  noted  again  that 
whenever  a  registrant,  including  any 
employee  or  agent  of  a  registrant  or  any 
person  acting  for  a  registrant,  is  notified 
by  EPA  that  the  Agency  considers  such 
additional  information  to  be  pertinent  to 
the  question  of  whether  the  product’s 
registrations  should  be  modified  in  any 
respect,  the  Agency  considers  such 
notification  to  constitute  actual 
knowledge  on  the  part  of  the  registrant 
that  the  information  is  covered  by 
§  159.195. 

2.  Examples,  (a)  The  registrant 
receives  verifiable  reports  that  five  cans 
of  the  registrant's  product  leaked  3  years 
after  the  registrant  sold  them.  The 
registrant  has  no  information  regarding 
incidents  of  toxic  and  adverse  effects 
caused  by  the  leaks.  Nonetheless,  the 
registrant  should  know  that  such 
information  about  container  failures 
may  raise  serious  questions  about  the 
proper  terms  and  conditions  of 
registration  of  the  product,  due  to  the 
possibility  of  uncontrolled, 
unpredictable  exposure  to  the  product  or 
its  residues,  as  demonstrated  by  the 
series  of  incidents.  Therefore  the 
information  would  have  to  be  submitted 
within  30  calendar  days  of  the  time  the 
registrant  possesses  or  knows  of  the 
information.  However,  if  the  registrant 
investigates,  and,  within  the  time 
permitted,  discovers  that  three  cans 
leaked  because  they  were  stored  under 
conditions  which  were  neither  in 


accordance  with  the  labelling  or 
commonly  recognized  practice  (such  as 
the  cans  were  damaged  in  a  warehouse 
fire),  the  series  of  incidents  need  not  be 
reported  unless  the  registrant  has 
knowledge  that  EPA  is  considering 
terms  and  conditions  of  registration  to 
which  such  information  would  be 
relevant. 

(b)(i)  A  registrant  has  previously 
submitted  a  toxicological  study  and  an 
exposure  study  concerning  its  product  to 
the  Agency.  Based  on  those  studies,  a 
consultant  to  a  test  lab  engaged  by  the 
registrant  calculates  the  risk  presented 
to  applicators  by  the  use  of  the 
registrant’s  product.  Unless  the 
registrant  knows  that  a  calculation 
suggesting  greater  risk  has  been 
i  reported  to  EPA  previously,  the 
consultant’s  conclusion  and  the  basis  for 
it  must  be  submitted  to  EPA  within  30 
calendar  days  because  the  registrant 
should  know  EPA  would  regard  this 
type  of  information  as  having  the 
potential  for  raising  questions  about  the 
terms  and  conditions  of  registration  of 
the  product. 

(ii)  Within  30  calendar  days  an 
employee  of  the  registrant  concludes 
that  the  risk  presented  to  applicators  is 
much  lower  than  the  risk  calculated  by 
the  consultant.  The  difference  is  due  to 
use  of  a  different  assumption  by  the 
employee.  However,  the  information 
consisting  of  the  consultant's  conclusion 
and  its  basis  must  be  submitted  because 
the  registrant  does  not  have  facts 
establishing  that  use  of  the  consultant’s 
assumption  is  incorrect. 

(iii)  Within  30  calendar  days  an 
employee  of  the  registrant  concludes 
that  the  risk  presented  to  applicators  is 
much  lower  than  the  risk  calculated  by 
the  consultant.  The  difference  is  due  to 
an  arithmetic  error  in  the  consultant’s 
calculation  which  the  consultant 
corrects  in  writing.  The  consultant’s 
original  conclusion  and  calculation  need 
not  be  submitted  because  the  registrant 
is  aware  of  facts  establishing  that  the 
information  is  incorrect. 

IV.  Statutory  Review  Requirements 

In  accordance  with  section  25  of 
FIFRA,  this  rule  was  provided  to  the 
U.S.  Department  of  Agriculture  (USDA), 
the  Committee  on  Agriculture,  Nutrition 
and  Forestry  of  the  Senate,  the 
Committee  on  Agriculture  of  the  House 
of  Representatives,  and  the  FIFRA 
Scientific  Advisory  Panel  (SAP)  for 
comment  prior  to  publication.  USDA 
had  no  comment  and  SAP  waived 
review. 


V.  Regulatory  Review  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  “major” 
and  therefore  subject  to  the  requirement 
that  a  regulatory  analysis  be  performed. 
A  “major"  rule  is  one  which  has  an 
annual  effect  of  $100  million  or  more,  or 
results  in  a  major  increase  in  costs  or 
prices,  or  has  significant  adverse  effects 
on  economic  activities.  The  Agency 
concludes  that  this  proposed  rule  does 
not  meet  the  criteria  for  “major" 
because  it  imposes  no  requirements  for 
data  generation  and  will  result  in 
submission  of  certain  existing 
information  an  estimated  total  of  120 
times  per  year.  This  will  result  in  an 
estimated  total  burden  to  all  registrants 
of  5,380  person  hours,  excluding 
voluntary  investigations  performed  by 
registrants,  but  including  time  spent 
analyzing  those  reports  which  would  not 
be  analyzed  absent  this  rule.  This 
proposed  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  I  hereby 
certify  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

EPA  has  estimated  that  the  regulation 
will  impose  a  total  cost  of  $564,000  on 
2,500  pesticide  registrants.  Since  only  a 
fraction  of  these  are  small  entities,  the 
number  of  small  entities  affected  and 
the  cost  imposed  on  them  is 
substantially  less  than  the  total. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1204)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch,  (PM-223) 
EPA,  401  M  St..  SW.,  Washington  DC 
20460,  or  by  calling  (202)  260-2740. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  25  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
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collection  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
Chief,  Information  Policy  Branch,  PM- 
223,  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington  DC  20460, 
and  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
EPA  Desk  Officer,  Washington  DC 
20503. 

The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Parts  153  and 
159 

Pesticides  and  pests.  Policy 
statements,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  10. 1992. 

F.  Henry  Habicht, 

Acting  Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
chapter  I  be  amended  as  follows: 

PART  153— [AMENDED] 

1.  In  part  153: 

a.  The  authority  citation  for  part  153 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  136— 136y. 

Subpart  D — [Removed  and  Reserved] 

b.  By  removing  subpart  D,  consisting 
of  §  §  153.61  through  153.79,  and 
designating  subpart  D  as  “[Reserved]." 

2.  By  adding  new  part  159  consisting 
of  subparts  A,  B,  and  C,  which  are 
reserved,  and  subpart  D  to  read  as 
follows: 

PART  159— STATEMENTS  OF 
POLICIES  AND  INTERPRETATIONS 

Subparts  A — C  [Reserved] 

Subpart  D — Reporting  Requirements  for 
Risk/Benefit  Information 

159.152  What  the  law  requires  of 
registrants. 

159.153  Definitions. 

159.155  When  information  must  be 
submitted. 

159.156  How  information  must  be 
submitted. 

159.157  Recordkeeping. 

159.158  What  information  must  be 
submitted. 

159.165  Toxicological  and  ecological 
studies. 

159.167  Discontinued  studies. 


159.170  Human  epidemiological  and 
exposure  studies. 

159.178  Information  about  pesticides  in  or 
on  food  or  feed,  or  in  water. 

159.179  New  metabolites,  degradates,  and 
contaminants. 

159.184  Toxic  or  adverse  effect  incident 
reports. 

159.188  Failure  of  performance  information. 
159.195  Reporting  of  other  information. 

Authority:  7  U.S.C.  136-136y. 


Subpart  D — Reporting  Requirements 
for  Risk/Benefit  Information 

§  159.152  What  the  law  requires  of 
registrants. 

(a)  Section  6(a)(2)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  states  that  if  at  any  time 
after  the  registration  of  a  pesticide  the 
registrant  has  additional  factual 
information  regarding  unreasonable 
adverse  effects  on  the  environment  of 
the  pesticide,  he  shall  submit  such 
information  to  the  Administrator. 

(b)  Compliance  with  this  part  will 
satisfy  a  registrant’s  obligations  to 
submit  additional  information  pursuant 
to  section  6(a)(2). 

§159.153  Definitions. 

(a)  The  definitions  set  forth  in  FIFRA 
section  2  and  in  part  152  of  this  chapter 
apply  to  this  part  unless  superseded  by 
a  definition  in  paragraph  (b)  of  this 
section. 

(b)  The  following  definitions  apply  to 
this  part: 

Established  level  means  a  tolerance, 
food  additive  regulation,  action  level,  or 
other  limitation  on  residues  imposed  by 
law,  regulation,  or  other  authority. 

Formal  review  means  Special  Review, 
Rebuttable  Presumption  Against 
Registration  (RPAR),  FIFRA  section  6(c) 
suspension  proceeding,  or  FIFRA  section 
6(b)  cancellation  proceeding,  whether 
completed  or  not. 

Pesticide  means  each  active 
ingredient,  inert  ingredient,  impurity, 
metabolite,  or  degradate  contained  in,  or 
derived  from,  a  pesticide  product  which 
is  or  was  registered. 

Registrant  includes  any  person  who 
holds,  or  ever  held,  a  registration  for  a 
pesticide  product  issued  under  FIFRA 
section  3  or  24(c). 

Water  reference  level  means  the  limit 
of  detection  of  a  pesticide  in  water;  or, 
alternatively,  10  percent  of  the 
Maximum  Contaminant  Level  (MCL)  if 
one  has  been  established  by  EPA,  or  if 
one  has  not,  10  percent  of  the  most 
recent  draft  or  final  long-term  Health 


Advisory  Level  (HAL),  or  if  EPA  has  not 
published  or  proposed  an  MCL  or  an 
HAL  the  lowest  detechable  amount  of 
the  pesticide. 


(a)  EPA  will  consider  information  to 
be  submitted  on  time  if  it  is  received  by 
EPA  not  later  than  the  30th  calendar  day 
after  the  registrant  first  possesses  or 
knows  of  the  reportable  information. 

(b)  For  purposes  of  this  part  a 
registrant  possesses  or  knows  of 
information  at  the  time  any  officer, 
employee,  agent,  or  other  person  acting 
for  or  employed  by  the  registrant  first 
comes  into  possession  of,  or  knows  of, 
such  information. 


A  submission  under  FIFRA  section 
6(a)(2)  must: 

(a)  Be  identical  to,  but  be  in  addition 
to,  copies  sent  in  compliance  with  any 
other  requirements. 

(b)  Be  addressed  to:  FIFRA  6(a)(2) 
Document  Processing  Desk,  Program 
Management  and  Support  Division  (H- 
7504C),  U.S.  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington,  DC 
20460. 

(c)  Contain  the  name  of  the  submitter, 
the  company  name  and  number,  the  date 
of  transmittal  to  EPA,  and  a  prominent 
statement  that  the  information  is  being 
submitted  in  accordance  with  FIFRA 
section  6(a)(2). 

(d)  Identify  the  substance  tested  or 
otherwise  covered  by  the  information 
(including  the  EPA  registration 
number(s)  to  which  the  information 
pertains,  and  if  known,  the  CAS  Registry 
Number). 

(e)  Summarize  all  known  information 
concerning  the  study  or  incident  or  other 
event  being  reported. 

(f)  Assert  any  claims  of  confidentiality 
for  information  contained  in  the 
submission. 

(g)  If  submitted  under  another 
provision  of  FIFRA  (e.g.,  sections 
3(c)(2)(B),  4(e)(1)(E)),  also  comply  with 
all  applicable  requirements  and  any 
additional  guidelines  for  the  submission 
of  data  under  such  provision. 

§  159.157  Recordkeeping. 

Registrants  shall  maintain  records  of 
all  the  following  for  the  time  periods 
specified: 

(a)  A  copy  of  each  submission  under 
FIFRA  section  6(a)(2)  with  proof  of 
delivery  to  the  address  in  §  159.156(b) 
must  be  maintained  and  kept  available 


§  159.155  When  information  must  be 
submitted. 


Subparts  A— C  [Reserved] 


§  159.156  How  information  must  be 
submitted. 
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for  inspection  for  5  years  after  the  date 
of  the  submission. 

(b)  The  following  information  must  be 
maintained  and  kept  available  for 
inspection  for  a  period  of  10  years  from 
the  date  of  the  incident: 

(1)  Information  derived  from  any 
incident  involving  toxic  effects  to  one  or 
two  humans  (see  §  159.184(c)). 

(2)  Information  derived  from  any 
incident  involving  one  or  two  failures  of 
a  pesticide  to  perform  as  claimed  in  use 
against  organisms  which,  unless 
controlled,  may  pose  a  risk  to  human 
health  (see  §  159.108(b)). 

(3)  Information  derived  from  any 
incident  involving  one  or  two  failures  of 
a  pesticide  to  perform  as  claimed  if  such 
use  is,  or  in  the  past  has  been,  the 
subject  of  a  Formal  Review  (see 

§  159.188(c)). 

(c)  Information  derived  from  any 
incident  involving  toxic  effects  to  one  or 
two  individual  non-target  organisms 
must  be  maintained  and  kept  available 
for  inspection  for  a  period  of  5  years 
from  the  date  of  the  incident,  unless  the 
information  need  not  be  reported  due  to 
the  exception  in  §  159.184(c)(4)  (see 

§  159.184(c)). 

(d)  Research  data  must  be  retained  for 
the  life  of  the  pesticide  product(s)  to 
which  it  pertains,  as  per  40  CFR  169.2(k). 

§  159.158  What  information  must  be 
submitted. 

(a)  General.  Information  which  is 
reportable  under  one  or  more  of  the 
sections  from  §  159.165  to  §  159.195  must 
be  submitted  if  the  registrant,  including 
any  officer,  employee,  agent,  or  other 
person  acting  for  the  registrant 
possesses  or  knows  of  the  information, 
and  the  information  pertains  to  the 
registrant's  pesticide,  regardless  of 
whether  the  information  was  generated 
from  use  or  testing  of  the  registrant’s 
pesticide. 

(b)  Opinion  information.  Information 
reportable  under  one  or  more  of  the 
sections  from  §  159.165  to  §  159.195  must 
be  submitted  if  the  opinion  which  makes 
it  reportable  was  expressed  by  a  person: 

(1)  Who  was  employed  or  retained 
(directly  or  indirectly)  by  the  registrant. 

(2)  From  whom  the  registrant 
requested  the  opinion(s)  or  conclusion(s) 
in  question. 

(3)  Who,  by  virtue  of  his  or  her 
knowledge,  skill,  experience,  training,  or 
education  could  be  considered  to  be  an 
expert  with  regard  io  the  matter  on 
which  he  or  she  rendered  the  opinion. 

(c)  Clearly  erroneous  information. 
Information  need  not  be  submitted  if 
before  the  date  on  which  the  registrant 
must  submit  such  information: 

(1)  The  registrant  discovers  that  any 
analysis,  conclusion,  or  opinion  was 


predicated  on  data  that  were 
erroneously  generated,  recorded,  or 
transmitted,  or  on  computational  errors. 

(2)  Every  author(s)  of  each  such 
analysis,  conclusion,  or  opinion  has 
acknowledged  in  writing  that  the 
analysis,  conclusion,  or  opinion  was 
improper  because  of  the  use  of  the 
erroneous  data,  and  has  corrected  the 
original  analysis,  conclusion,  or  opinion 
accordingly. 

(3)  As  a  result  of  the  correction,  the 
information  is  no  longer  required  to  be 
reported  under  FIFRA  section  6(a)(2). 

(d)  Previously  submitted  information. 
Information  regarding  an  incident, 
study,  or  other  occurrence  need  not  be 
submitted  if  before  the  date  on  which 
the  registrant  must  submit  such 
information,  the  registrant  is  aware  that 
all  information  concerning  that  incident, 
study,  or  other  occurrence  is  contained 
completely  in: 

(lj  Documents  officially  logged  in  by 
EFA. 

(2)  EPA  publications,  EPA  hearing 
records,  or  publications  cited  in  EPA 
Federal  Register  notices. 

(3)  Any  other  documents  which  are 
contained  in  the  official  files  and 
records  of  the  EPA  Office  of  Pesticide 
Programs. 

§  159.165  Toxicological  and  ecological 
studies. 

(a)  The  results  of  an  incomplete  or 
complete  study  of  the  toxicity  to  any 
human  or  other  non-target  organism  of  a 
pesticide  must  be  submitted  if: 

(1)  It  shows  a  toxic  effect  in  a 
different  organ  or  tissue  of  the  test 
organism  than  a  previously  submitted 
valid  study. 

(2)  It  shows  a  toxic  effect  at  a  lower 
dosage,  or  after  a  shorter  exposure 
period,  or  after  a  shorter  latency  period 
than  a  previously  submitted  valid  study. 

(3)  It  shows  a  toxic  effect  at  a  higher 
incidence  or  frequency  than  a  previously 
submitted  valid  study. 

(4)  It  shows  a  toxic  effect  in  a 
different  species,  strain,  sex,  or 
generation  of  test  organism  than  a 
previously  submitted  valid  study. 

(5)  It  shows  a  toxic  effect  by  a 
different  route  or  medium  of  exposure 
than  a  previously  submitted  valid  study. 

(6)  It  shows  a  toxic  effect  through  a 
different  pharmacokinetic,  metabolic,  or 
biological  mechanism  than  a  previously 
submitted  valid  study. 

(b)  Results  from  a  study  that 
demonstrates  any  toxic  effect  (even  if 
corroborative  of  information  already 
known  to  the  Agency)  must  be 
submitted  if  the  pesticide  is  or  has  been 
the  subject  of  a  formal  review  based  on 
that  effect  Within  30  calendar  days  of 
the  publication  of  a  Notice  of 


Commencement  of  a  Formal  Review  in 
the  Federal  Register,  all  information 
which  has  become  reportable  due  to  the 
commencement  of  the  Formal  Review 
must  be  submitted. 

§  159.167  Discontinued  studies. 

The  fact  that  a  study  has  been 
discontinued  before  the  planned 
termination  must  be  reported  to  EPA, 
with  the  reason  for  termination  if 
known,  if  submission  of  information 
concerning  the  study  is,  or  was,  required 
under  this  subpart. 

§  159.170  Human  epidemiological  and 
exposure  studies. 

Information  which  concerns  any  study 
(or  portion  thereof)  upon  which  a  person 
described  in  §  159.158(b)  has  concluded, 
or  a  person  described  in  §  159.158(b)(3) 
would  conclude,  that  a  positive 
correlation  or  association  may  exist 
between  exposure  to  a  pesticide  and 
either  a  toxic  effect  in  humans,  or 
residues  of  the  pesticide  in  human  tissue 
or  body  fluid,  must  be  submitted 
regardless  of  whether  or  not  the 
registrant  considers  any  observed 
correlation  or  association  to  be 
significant. 

§  159.178  Information  about  pesticides  in 
or  on  food  or  feed,  or  In  water. 

(a)  Food  and  feed.  Information  must 
be  submitted  if  it  arguably  shows  that 
the  pesticide  is  present  on  food  or  feed 
at  a  level  in  excess  of  established  levels, 
except  that  information  on  excess 
residues  resulting  solely  from  studies 
conducted  under  authority  of  FIFRA 
section  5  need  not  be  submitted. 

(b)  Water.  Information  must  be 
submitted  if  it  may  show  that  a 
pesticide: 

(1)  Is  present  in  waters  of  the  United 
States,  (as  defined  at  40  CFR  122.2, 
except  paragraph  (d)  of  §  122.2)  above 
the  “Water  Reference  Level,”  as  defined 
in  §  159.153. 

(2)  Is  present  is  groundwater  above 
the  “Water  Reference  Level." 

(3)  Is  present  in  finished  drinking 
water  above  the  “Water  Reference 
Level.” 

(4)  But  information  need  not  be 
submitted  regarding  the  detection  of  a 
pesticide  in  waters  of  the  United  States 
or  finished  drinking  water  if  it  is 
registered  for  use  in  finished  drinking 
water  or  surface  water  and  the  amount 
detected  does  not  exceed  those  amounts 
reported  by  a  registrant,  in  its 
application  for  registration,  as  resulting 
in  those  waters  from  legal  applications 
of  pesticides. 
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§  159.179  New  metabolites,  degradates, 
and  contaminants. 

Information  which  shows  the 
existence  of  any  substance  which 
appears  to  be  a  pesticide,  as  defined  in 
this  part,  must  be  submitted  if: 

(aj  The  substance  may  occur  under 
conditions  of  use  of  the  pesticide 
product;  and 

(b)  The  existence  of  the  substance  or 
the  association  of  the  substance  with 
the  pesticide  product  has  not  previously 
been  reported  to  EPA;  and 

(c)  Any  of  the  following  is  true: 

(1)  Any  person  described  in 

§  159.158(b)  has  determined  that  the 
substance  may  be  of  toxicological  or 
ecological  concern. 

(2)  The  registrant  has  concluded,  or 
has  been  advised  by  any  person 
described  in  §  159.158(b),  that  the 
substance,  or  analogous  chemicals,  may 
have  any  experimentally  determined 
halflife  greater  than  3  weeks  as  shown 
from  laboratory  aerobic  soil  metabolism 
studies  or  field  dissipation  studies,  or 
may  have  any  experimentally 
determined  resistance  to  hydrolytic 
degradation,  or  photolytic  degradation 
on  soil  or  in  water,  under  any 
conditions,  resulting  in  degradation  of 
less  than  10  percent  in  a  30-day  period. 

(3)  The  registrant  has  concluded,  or  a 
reasonable  person  described  in 

§  159.158(b)  person  would  conclude,  that 
the  substance  may  be  of  toxicological  or 
ecological  concern  based  on: 

(i)  The  physical  or  chemical  properties 
of  the  new  substance;  and/or 

(ii)  Data  regarding  analogous 
chemicals;  and/or 

(iii)  Data  regarding  chemical  reactivity 
of  the  substance  and  analogous 
substances;  and/or 

(iv)  Data  on  the  substance. 

§  159.184  Toxic  or  adverse  effect  incident 
reports. 

(a)  Information  from  incidents 
affecting  one  or  two  humans  or  non¬ 
target  organisms.  Information  regarding 
a  single  toxic  or  adverse  effect  incident 
must  be  submitted  if: 

(1)  The  registrant  has  been  informed 
that  a  person  or  nontarget  organism 
suffered  a  toxic  effect. 

(2)  The  registrant  has  been  informed 
that  the  affected  person  or  non-target 
organism  may  have  been  exposed  to  a 
pesticide. 

(3)  The  registrant  is  not  aware  of  facts 
which  establish  that  the  reported  toxic 
effect,  or  reported  exposure,  did  not 
occur. 

(4) (i)  The  registrant,  or  any  person 
described  in  §  159.158(b),  has  concluded 
that  there  may  be  a  causal  relationship 
between  the  toxic  effect  and  exposure  to 
its  pesticide. 


(ii)  The  toxic  or  adverse  effect 
occurred  in  a  species  in  which  that 
effect  was  not  previously  reported  to  the 
Agency. 

(iii)  The  toxic  or  adverse  effect  was 
more  severe  than  that  previously 
reported  in  that  species. 

(b)  Exceptions.  Information  regarding 
a  single  toxic  effect  need  not  be 
submitted  if: 

(1)  It  concerns  an  effect  for  which  the 
label  provides  adequate  notice  of  the 
risk  of  that  effect  in  the  affected  type  of 
organism. 

(2)  It  concerns  a  non-lethal  toxic  effect 
to  non-target  plants  which  were  at  the 
use  site  at  the  time  the  pesticide  was 
applied,  if  the  label  provides  adequate 
notice  of  such  a  risk. 

(3)  It  concerns  a  toxic  effect  to 
organisms  other  than  humans  which 
was  due  to  misuse  of  the  pesticide. 

(c)  Information  on  incidents  affecting 
three  or  more  humans  or  non-target 
organisms.  This  paragraph  covers 
information  derived  from  any  number  of 
occurrences  involving  similar  toxic 
effects  to  any  three  or  more  individual 
non-target  animals  or  endangered  or 
threatened  plants,  or  involving  any  three 
or  more  other  plants  on  different  days  or 
in  different  locations,  at  any  time  within 
a  5-year  period.  For  humans,  this 
paragraph  covers  information  derived 
from  any  number  of  occurrences 
involving  similar  toxic  effects  affecting  a 
total  of  three  or  more  individual  persons 
at  any  time  within  a  10-year  period. 
Covered  information  must  be  reported  if 
the  information  meets  the  standards  in 
paragraphs  (c)(1)  through  (3)  of  this 
section  and  is  not  subject  to  the 
exclusion  in  paragraph  (c)(4)  of  this 
section: 

(1)  The  registrant  has  been  informed 
that  the  persons  or  non-target  organisms 
suffered  similar  toxic  effects. 

(2)  The  registrant  has  been  informed 
that  the  affected  persons  or  non-target 
organisms  may  have  been  exposed  to  a 
specific  pesticide. 

(3)  The  registrant  is  not  aware  of  facts 
which  establish  that  the  reported  toxic 
effects,  or  reported  exposures,  did  not 
occur,  or  establish  that  the  reported 
exposures  and  reported  similar  effects 
were  unrelated. 

(4)  Notwithstanding  paragraphs  (c)(1), 

(2),  and  (3)  of  this  section  information 
pertaining  solely  to  non-lethal  toxic 
effects  to  non-target  plants  at  the  use- 
site  at  the  time  the  pesticide  was 
applied  need  not  be  submitted  if 
warnings  of  the  specific  effect  appear  on 
the  label  of  the  registrant’s  product. 


§  159.188  Failure  of  performance 
information. 

(a)  Immediate  risk  to  human  health. 
Information  must  be  submitted  which 
concerns  an  incident  in  which: 

(1)  The  registrant  has  been  informed 
that  a  pesticide  product  did  not  perform 
as  claimed  against  target  organisms. 

(2)  The  failure  of  the  pesticide  to 
perform  as  claimed  involved  a  use,  such 
as  a  public  health  antimicrobial  use, 
against  organisms  of  any  character 
which,  unless  controlled,  may  pose  an 
immediate  risk  to  human  health. 

(3)  The  registrant  has  received 
sufficient  information  to  conduct  an 
investigation  of  the  incident  and  has  not 
established  that  the  reported  failure  of 
performance  did  not  occur. 

(b)  Risk  to  human  health.  Information 
must  be  submitted  which  concerns 
either  incidents  described  in  paragraph 

(b)(1)  of  this  section  or  a  study 
described  in  paragraph  (b)(2)  of  this 
section: 

(1)  A  series  or  pattern  of  three  or  more 
similar  incidents  in  which: 

(1)  The  registrant  has  been  informed 
that  a  pesticide  product  did  not  perform 
as  claimed  against  target  organisms. 

(ii)  The  registrant  has  received 
sufficient  information  to  conduct  an 
investigation  of  three  or  more  incidents 
and  has  not  established  that  the  failures 
of  performance  occurred  less  than  three 
times. 

(iii)  The  failures  of  the  pesticide  to 
perform  as  claimed  involved  the  use 
against  organisms  such  as  possible 
disease  vectors  which,  unless 
controlled,  may  pose  a  risk  to  human 
health. 

(iv)  The  three  or  more  incidents 
occurred  within  10  years  of  each  other. 

(2)  A  study  which  demonstrates  that 
the  pesticide  may  not  perform  in 
accordance  with  any  claim  by  the 
registrant  regarding  uses  intended  for 
control  of  organisms  that  may  pose  a 
risk  to  human  health,  including  any  of 
the  public  health  antimicrobial  or  other 
uses  identified  in  §  158.640  of  this 
chapter. 

(c)  Products  subject  to  formal  review. 
Information  must  be  submitted  if  it 
shows  any  deficiency  or  reduction  in  the 
claimed  efficacy  of  a  registered 
pesticide,  if  such  use  is,  or  in  the  past 
has  been,  the  subject  of  a  formal  review 
and  it  concerns  any  study  or  an  incident 
described  in  paragraph  (c)(1)  of  this 
section. 

(l)(i)  The  registrant  has  been  informed 
of  three  or  more  similar  failures  to 
perform  as  claimed  against  target 
organisms. 

(ii)  For  at  least  three  individual 
incidents  the  registrant  has  received 
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sufficient  information  to  conduct  an 
investigation  and  has  failed  within  30 
days  of  the  third  incident  to  establish 
that  the  reported  failures  of  performance 
occurred  less  than  three  times. 

(iii)  The  three  or  more  incidents 
occurred  within  a  10  year  period. 

(2)  Within  30  calendar  days  of  the 
publication  of  a  Notice  of 
Commencement  of  a  Formal  Review  in 
the  Federal  Register,  all  information 
under  this  section  which  has  become 
reportable  due  to  the  commencement  of 
the  formal  review  must  be  submitted. 

§  159.195  Reporting  of  other  information. 

(a)  If  the  registrant  knows  of 
information  other  than  that  discussed  in 


other  sections  of  subpart  D  of  this  part, 
the  registrant  shall  submit  such 
information  to  the  Administrator  if: 

(1)  The  registrant  is  not  aware  of  facts 
which  establish  that  the  information  is 
incorrect. 

(2)  The  registrant  knows,  or 
reasonably  should  know,  that  if  the 
information  should  prove  to  be  correct, 
EPA  would  regard  the  information  alone 
or  in  conjunction  with  other  information 
about  the  pesticide,  as  having  the 
potential  to  raise  questions  about  the 
continued  registrability  of  a  product  or 
about  the  appropriate  terms  and 
conditions  of  registration  of  a  product. 


(3)  Examples  of  reportable 
information  include  but  are  not  limited 
to:  bipaccumulation  by  various  life 
forms,  levels  of  exposure  to  applicators, 
farm  workers,  and  other  persons,  drift  of 
pesticides  to  non-target  areas, 
calculations  showing  possible 
unreasonable  risk,  and  a  variety  of  other 
information  which  might  affect  EPA 
decisions  concerning  the  continued 
registrability  of  a  product  or  the 
appropriate  terms  and  conditions  of 
registration. 

(b)  [Reserved] 

[FR  Doc.  92-22782  Filed  9-23-92;  8:45  am) 
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36 . 40615,  43616 

Proposed  Rules: 

3 . 40424 

21 . 41451 

39  CFR 

111 . 43403 

Proposed  Rules: 

111 . 39646,  40890,  41716, 

43956 

40  CFR 

52 . 40126,  40331-40336, 

42889-42895, 43905, 44124 

55 . 40792 

62. . 43405 

136 . 41830 

148 . 41173 

156 . 42472 

170 . 42472 

180 .  40128,  42699,  42700 

165 . 42700 

186 . 42700 

260  . 41173,  41566 

261  . 41173,  41566 

262  . 41173 

264  . 41173,  42832 

265  . 41173,  42832 

266  . 41566 

268 . 41173 

270  . 41173 

271  . 41173,  41566,  41699 

279 . 41566 

281 . 41874 

414...; . 41836 

721 . 44050 

Proposed  Rules: 

Ch.  1 . 42533,  43956,  44147 

52 . 40157,  40159,  41716, 

42536, 4291 1 , 42913, 43420- 
43425, 43648-43657, 43957, 
43959 

60  . 43171 

61  . 43173 

62  .  40628 

63  .  44147 

81 . 43846 

122 . 41344 

153 . 44290 

159 . 44290 

180 . 40161-40163,  42727- 

42730 

228 . 43427 


260 .  43171 

264  . . . 43171 

265  . 43171 

270  . 43171 

271  . 43171 

300 . 39659,  41452 

372 . 10820 

721 . 10820 

42  CFR 

60 . 41875 

405 . 42491 

410 . . 39743 

412  . . . 39746 

413  .  39746,  42491,  43906 

414  . . 42491 

415  . 42491 

431 . 43922 

442 . 43922 

447 .  43906,  43922 

483 . 43922 

488  .  43922 

489  . 43922 

498 . 43922 

Proposed  Rules:  _ 

100 . 41809 

413 . 43659 

43  CFR 

Public  Land  Orders: 

6942  .  42808 

6943  .  39616 

2460  (Revoked  in  part 

by  PLO  6945) . 43405 

6945 . 43405 

6947 . 43618 

Proposed  Rules: 

3710 .  41846 

3800 . 42732 

44  CFR 

64  . 39617,  41104,  41875, 

43618 

65  . _ . 41877,  41878 

67 .  39619,  41880 

Proposed  Rules: 

67 . 41905 

45  CFR 

400 . 42896 

641 . 40337 

1301  . 41881 

1302  . - . 41886 

46  CFR 

30 . 41812 

32 . 41812 

35 . 41812 

67 . 44126 

70 . 41812 

78 . 41812 

90 . 41812 

97 . 41812 

107  . 41812 

108  . 41812 

109  . 41812 

167  . 41812 

169  . 41812 

170  . 41812 

171  . 41812 

184  . 41812 

185  . 41812 

168  . 41812 

196 . 41812 

272 . 39621 

298 . 39621,  44129 


510 . 39622,  40129 

514 . 39622 

540 .  41887 

560 .  40616 

572 .  40616 

580 . 39622 

582 .  39622 

Proposed  Rules: 

67 . :..  43432 

47  CFR 

1  . 43406 

2  . 43290 

63 . 41106,  41109 

73  . 39624,  39625,  40342, 

40849, 41698, 41700, 42510, 

42511,42701,43290 

74  . 41110 

80 . 43406 

90 . 40850,  42706,  43408 

95 . 40343 

97 . 40343 

Proposed  Rules: 

Ch.  1 . 39661 

2 .  40630,  42916,  43434 

13 . 41718 

15 . 40630 

21  . 42916 

22  . 40630,  42916 

25 .  40425,  40426,  40891 

61 . 40426 

63 . 41118 

69 . 40426 

73 . 39663,  41719,  41911, 

41912, 42536-42538,  42732 

94 . 42916 

99 . ...» . 40630 

48  CFR 

Ch.  1 . 44258 

4  . 44259 

5  .  44260 

13  . 44260 

14  .  44261 

15  . 44261,  44262 

19 . 44260 

22 .  44262 

25 . 44263 

30  .  43409,  43495 

31  . 40344,  44264 

32  . 44267 

42 . 44264 

52 . 43409,  43495,  44259, 

44261 , 44262, 44267,  44268 

202 .  42626 

204 . 42626 

208 . 42626 

214  . 42626 

215  .  41422,  42626 

216  . 42626 

219 . . . 42626 

223 .  42626 

225  . 42626 

226  . 42626 

227  .  42626 

228  . 42626,  42707 

231  . 42626 

232  . 42626,  42707 

236  .  42626 

237  . 42626 

239 . . . 42626 

242 . 42626 

245 .  42626 

252  . 41422,  42626,  42707 

253  . 42626 

270 . 41422 
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525 

42708 

552 . . 

. 42708 

817 . .  ... 

. 44129 

923 . 

. . 41974 

1801 

40R51 

1803 . 

. 40851 

1804 . 

. 40851 

1805 . 

. 40851 

1806 . . 40851 


1807 . 40851 


1808 . 

. 40851 

1809 . 

. 40851 

1813 . 

. 40851 

1815 . 

. 40851 

1816 . 

. 40851 

1819 . 

. 40851 

1822 . 

. 40851 

1823 . 

. 40851 

1825 . 

. 40851 

1827 . 

. 40851 

1831 . 

. 40851 

1832 . 

. 40851 

1833 . 

. 40851 

1836 . . 

. 40851 

1837 . 

. 40851 

1842 . 

. 40851 

1845 . 

. 40851 

1849 . 

. 40851 

1851 . 

. 40851 

1852„ . 

. 40851 

1853 . 

. 40851 

1870 . 

. 40851 

9903 . 

. 43620 

Proposed  Rules: 

45 . 

. 40891 

9903 . 

. 43776 

9904 . 

. 43776 

49  CFR 

1 

. 40620 

110.._ . 

. 43062 

350 . 

. 40946 

355 . 

. 40946 

396 . 

. 40946 

397 . 

. 44129 

571 . . 

40131,  41423,  41428 

588 . 

. 41428 

1003 . 

. 41111 

1012. . 

. 44135 

1023 . 

. 43151 

1039.... . 

. 40620 

1109 . 

. 39743 

1313 . 

. 40620 

1321 _ 

.40857,  43059,  43925 

1313 . 

. 43291 

Proposed  Rules: 

174 _ 

. 42466 

177. _ 

. 42466 

192 . 

. 41119 

218 . 

. 41454 

392 . 

.  44158 

395 . 

. 44158 

571 _ 

. 40165,  41912 

1002... 

. 39743  41459 

1018..... 

. ..41459 

1039.... 

. 39663,  41122 

1105.... 

. -42733 

1145.... 

. 41122 

1150... 

. 42733 

1312..„ 

. 41459 

1313.... 

. 41459 

1314... 

. 41459 

50  CFR 

20 . 

. 40032  43856 

204 . 

. .40858 

216 _ _ _ 41701 


217 _ 

227 _ 

285 . 

...40859,  40861,  41703 
40859,  40861,  41703 
. 42710,  43409 

299 . 

. 40858 

641 . 

. 41892 

642 . 

. 43153 

646 . 

. 41892 

653 . 

. 40134 

661 . 

.  39626,  40135.  40136, 

40622,  41 705, 4251 1 , 43621, 

44135 

663 . 

...  40136,  41112,42898 

672 . 

..40137,  40255,  43621, 

43926 

675 . 

..42710,  43154,  43621, 

43627, 43926 

681 . 

. 41112 

683 . 

. 40255 

Proposed  Rules: 

17 . 

.  39664,  40429,  43673- 

43686 

100 . 

. 43074 

216 . 

. 40166 

217 . 

. 41123 

227 . 

. 41123 

228 

. 42538 

611 . 

. 40493 

685 

. 40493.  43290 

UST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today’s  List  of  Public 
Laws. 
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